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UR, PRESIDING JUSTION wosuRtTy — J 


DELIVERED THE OPINION OF THE GoURT. i 

This ig the segond appeal iu this ease. Upou the first a 
trial the court poreuptorily inetrusied the jury to find fer the hy 
defendants, Ye held thle was error aid reveraed the judgwent, 220. - +8 
Til. App. 436, Gubstantially the ovidence of the firat trial was 1 
intreduced won the second trial, wucreupon the Judge inatrueted } i 
the fury to render a verdict for plaintiff? and judement was entered 1 


thevson for $15,035.50, from whieh defendants now appsal. bot only 
was the evidence on the second trial substantially the same as on the 
fivet, but the pointe now pregentad ty resneative sounsel are olee 
substantially the gnue. Gur views as heretefore expressed determined 
the law of ihe case and are applicable te the present racord and one 
tentions. Per convenience we hare quote in full cur priar opj<ton: 
"Plaintiff brought avit for moneys claimed to “° due him 
from the defendants ennacdount of a purchase of a quantity ef som. Ya 
Upen trial the court direcied the jury to return » verdiet for —* 
Aefenionts, aid Judgment was accordingly enteréd, *rom whieh plaintiff 


appealed. UTR¢ appeal was taken directly «o the Supreme Court 

{ / 
me 

Defendants meved ta transfer the cause to the Appellate court 


upon the claim that a constitutional question was invelved. 
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because mo question of the qanetruction of the constitution "} ‘ 
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was involved, and this motion was allowed, the rescons moving the 
Suprere Gourt epsearing in Thanson vy. Thomson, 205 111. BSA, 
In this opinion the facts are etated, in substance, aa follows: 

The @efeniart> ere brokers in Chicsage and menbers of 
the Chleago Board of Trade. The plaintiff, a grain dealer in 
Louisville, Eentucsy, employed defendants on Yay 235, 1017, to buy 
for him 10,000 bushels of No. & oem for July delivery at 31.87 1/8 
a bushel, and on June 12 to bey 10,000 bushels sore at 31.98 4 
bushel. The defendants sade both purchases, the surehaee price fer 
the two lete amounting te 321,512.50, and om July 31, aene of 
the cam having wean delivered, the plaintiff tendered that 
aagunt to the defendants and donanded delivery of the gor. The 
defendants refused to doliver tae sorn, having previously settled 
the nisintiff's contracts with the seliers on the basis of $1.65 a 
Wushel, the price fixed by o somiitice under tae autherity ef the 
Beard of Teade by virtue of the resolution of July 5, 1917, herein- 
after quoted. Thay informed wisintif? thet CUlLement, Cuetis & Come 
pany ware the sellers, aid thercupom plalntioyY .vandered the gure 
Ghase priee te Clamait, Curtin © Geapany and demanded delivery of 
then, wut they, teo, refused. The market prices of the esrn on 
thet dey wae 22,76 a burhel, Cleeant, Curtis & Company vere not 
tha erlging) sellers of the comm, but under the rules of the Board 
ef Trede they were substituted for the sellers and the defendants 
became suarenters of the ultimate fulfillacnit of the original cone 
tracts. The contracts were made in nccorduice with ami wubjeet to 
the ritleos, regulations and customs of the Board ef trefe and the 
Fuleec, repulsetions & requirements of ite board ef directors and 
ell amenimesta thal ara made therete. July 5, 1917, the board of 
éizectors of the Sesrd of Trade adopted the follewing resolutians: 

Whereas, by reason of the state of war which now existe, 


it becomes the patrietic duty ef all te second the efforts of 


cur governuent to prevent undue price inerease in feod products; 
now, therefore: 
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1g ORNS that after the Sth day of July, 1917, a11 
sweatin Or oe ers of this exchaage in gorn, for delivery, by 
grade alone, in Chicage in the wonth of July, either for immedi- 
ate or future delivery, shall ceape, sid any mowber #0 trading 
after said day shall be deemed to heave comultted a grave of- 
fense against the good name of this aesociation, 


‘he |. fark. reselved, that the president shall apyoint 
hy PI Ce) three rom the monbership at large, to be ape 
proved by this Woart, who shell proeead at once to determine 

the true commercial value of the contract grades of July com 

in Chicage on thu Sth day of July, 1917, sid that the prise, whan 
#0 ¢stablished by said comeittee, shall be the basie upon which 
shall be settled all econtracts for July delivery opan at the close 
of tusiness on the Sth day of July, 1917, emcent such open ann- 
tracts as shall be performed for delivery during the wenth ef 
July, er shall be sattisd by the agreement of the parties. Every 
a@ller net setifying his purchaser in wrijing befora 1:15 o'clock 
P. He duly @, 1917, of his intention to settle his July, 1917, 
eontracta upon the basile ef the price thus fixed shall be deemed 
to have elected to deliver the property; ond in ease of hia faile 
ure to deliver, settiemmt shall be mado at the price fixed plus 
the penalty provided in rule 23, and te thia extent the resolu- 

— * of the board of directers of Tyme? 13, 1917, 1s hereby modi- 
fied. 


The gomeittee appointed under this resolution fixed the 
yalue Py non at 91.65 a bushel, and om July 9, Glesent, Curtis & 
Cempany motified the defendants of thelr intention te settle the 
plaintiff's centracts for July corm woon the basis of that price, 
and the defendants, in apite of the plaintiff's inastrvetions to the 
contrary, made the aetticuent, remiiting the protite to the plaine 
tiff's Lenisvilis agents. 

The Juprene Court further aaid: 


‘There fe no doubt that the applisation of the resvlution of 
Sully 8, te appellant's contracts woyld Ippeir the obligation of 
them. Before the resolution the seller was bound to deliver 
the corn during tha month of July, and If he did not he was 
bound to pay damages, if the price vent up, to the extent of the 
excewa ef the market price over the contract price. ‘hier the 
regolution he weuld not be bound te deliver the som, and the 
measure of danages he would be required to pay wae the difference 
between the contract price and $1.65 a bushel ~- the price fixed 
by the resolation. ' 


And alse: 


‘Tf the resolution was ineperative against the oepellant its 
invalidity arose *** beeause of the lnek of pewer by the beard ef 
directors, under the general principles ef law in relation to 
contracts, to adopt it.!' 
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One of the general prin¢iplea of law in relation to cone 
tracts is that while a sorporation may anand its by-laws or adopt 
resolutions making reaponable changes in ite methods of conducting 
its business, it has no power to make changea which will affect in- 
Juriously the rights of strangers. Illinola Conference Female Cole 
lage v. Cooper, 25 111. 133; Paterson v. Gibson, 191 T11. 365; Inter. 
atate Building & Loam Ass'n v. Yeoten, 113 Ga, 247; Ayers v. Grand 
Legge, 188 ©, ¥. 280; Peek v. Elliott, 79 Fed. 10; Annan v. Hid) 
Union Brewery Co., 59 8. J. Bq. 414; Ineurance Go. v. Connor, 17 Pa. 
St. 136. 

it is urged that the Chieago Soard of Trade has inherent 
power ot a1] times to make regulations controlling ite mewbera in 
respect to the matmer of conducting the business on the beard; that 
because of conditions arising out of the war, a0 much grain had 
been tought as to cause a great inereage in the market value, which 
threatened to go beyond all ressenable bounds; that under auch cone 
ditions the resolution in question was adepted as a wise and patrietic 
preventative ef umreasonsbly high prices, Opposing counsel question 
the altruistic motives of the members of the board in proouring thia 
reselution and insist it ~as aimply a erotestive measure for the 
benefit of dealers who were wnder contract to deliver grain. It is 
not necessary for us to settle this controverted point. Assuming 
the reasonableness and propriety of the resolution in ao far as it 
affected the members of the beard, the question is: Should mone 
members or the menubers be made te pay lesses resulting therefrom? 

Tt seems a Icgical conclusion fro« the general prineiple stated in 
the above cases that the stranger who has a contract made prior te 
the adoption of the resolution should not be compelled to suffer this 
loss, 

Did plaintiff make hia contracts of purchase subjcet te 
any resolutions or any amendment te the bylawe which the board might 
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subsequently makef Defendsnts assert that he 41d, by the provie 
sion which says thet all the orders for purchase and sale are 
made ‘in accordance with and subject to rules, regulations and 
custome of the exchange woon which the order is to be executed, 
and the requirements of ite board of dirsetora ond all avendments 
thet are made thereto.! Refandants urge that theme last words 
mean any rule promulgated after the sentracts mare made. Guch a 
provision will net be construed to relate to eabsequent anendments 
wilese it ie oxpressly so etated. Peterson v. Glbgon, 191 111. 
365; Covenant Mut. Life Ass'n v. Kentner, 184 111, 431; Halgwin 
v. Bagley, 185 i11. 190. ‘the above words, ‘and 211 amendments 
that are made thereto,’ are net expreas words relating to the 
future; they are in the present tense, If there is doubt az te 
this, they mast be eonatrued not to apoly to amenduents made 
subsequent to the contract. As was said in Annan v. Hill Union 
Brawery Co., sugre, ‘The court leans againat giving the by-laws a 
retrospsetive effect. *** Otherwise, a contract would be anytuing 
the direetors might, from time to time, ehoose to make it. ‘The 
meaoting of minde, so neveseary to the conception of a sontract, 
would be purely notional, ' 

Zyven if these words are construed ng including fue 
ture amendments, they could ecentemplate only rules and regula 
tions concerning aduinistrative matters and not a rogulation 4e- 
priving the plaintiff of a substantial vasted right. Plaintiff 
could not reasonably anticipate the passage of an extraoriinary 
resolution which undertook arbitrarily to fix the price at which 
the sellers could settle for the grain bought by plaintiff, re- 
gardless of the market price. J. Hess Maiting Co. v. Warrem, 

15 Ill. App. 566. 
Yuch is sald of the hardship upon defendants if they 
had settled with plaintiff at the market price, thereby earming a 


very suall commission, but incurring the penalty ef forfeiting 
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their memberships in the board, which are of large value. Byen 
the danger of such a penalty would not relieve defeniante from 
the operation of rules of law with reference to contracts. Howe 
ever, the reaslution permitted settienmt by delivery of grain, 
which was by express terms contemplated by the contract of pur- 
chase; so by delivery defendanta would have been within the ape 
proval of the resolution. If they could not buy for such deo 
Livery except at a priwe involving less, there is no reason in 
justice why plaintiff rather than the defendants should be com- 
pelled te stand this legs, 

fhe fact that defendants were agents for the laine 
tiff in making the purchase dees not relieve them from liability. 
The agents had ne right to impair plaintiff's ccntract. Saladin 
v. Hitehell, 45 111. 7; Samuels v. Northrup Net. Bank, 234 Ill. 9; 
Blevers v. Bush & Witherspoon Co., 254 Ved. 519. 

It is well settled that where one party refuses to 





carry out the terms of the contract, he may among ether things 
keep the contract alive, himself ready ond able to perform, and 
at the ond ef the time specified fer the performoncé sue and ree 
cover. Lake Shore & Kk. &. By. Co. wv. Righardg, 152 [11. So; 
Gteshen BM. Weld & Go. v. Vietory Wfg. Go., 205 fed. 770; Staley 
v. Lyme, 1691 Ill. App. 157. 

Plaintiff's counsel attacks the resolution in question 
as not being within the »power of the board of directors te pro- 
mulgate. It is not necessary for us to oases upon this, fer if 
Plaintiff is not affected thereby he cannot reine any queation as 
to the mamner of ite adoption. 

Vor the reasons sbvove indicated @ majority of this 
eourt is ef the epinion that plaintiff was not affected by the 


resolution aforesaid; that the defendante were not rolievwé thereby 
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from their obligationa either to deliver the amount of com pure 
chased or to settle at the market price; that the resolution ime 
paired in no way contracts between the parties, and that the 
trial Judse wae in error im thie respect and should mot have 
peremptorily instrueted the jury, but should have submitted 
the ease with preper instructiong as to the law as herein 
indicated. 

The judgment is therefore reversed and the cause 


is remanded, * 


The present jud@uent is in accord with what we held 
in this opinion, to which ve eti11] adhere. ‘The judgment is there- 
fere affirned. 

ARPT RIE, 


Dever ond Hatehett, Jc., soneur, 
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‘Appellee, 
APPRAL FROM SUPERIOR CouRT 


ve, \ / 
| o# COOK couNTY, 

DAVID J. O'COKNOR ‘wun BURKE 
and WALTER MeDONNELI., ——— *. 


| 


doing businesses as O'Conner, B 
& HeDonnell, 
Appellantes 
\ / 990 
- © » go TT R — =e 


BR, PRESIDING JUSTICE MeSuReLY 
DELIVERED THS OPINION OF THE couRT. 


Thie is an appeal from a judgment against plaintiff for 
$1,006, entered upon the verdict of a jury in a suit to recover 
this amount deposited by plaintiff as earnest momay with defendants, 
whe are real estate brokers. 

Courtney Gleason as owier contracted ta 2¢11 to plaine 
tiff an apartment building in Chicage for $26,000, ‘The gontract 
provided that $1,000 should be paid by the purchaser (plaintiff) 
as eaxnest money, which should be held by the real estate agents, 
O'Connor, Burke & WeVormell (dsfendants) for the mutual benefit of 
both parties, but if the purchaser should fail to perform his ob- 
ligations under the contract the earnest money should be retained 
by the vendor as liquidated damages, and it was the duty of the 
real estate agents in suck gase tea apply the sane, first to the 
payment of any expenses ingurred for the vender by his agent in 
gaid matter, and, second, te the payment to vender's breker of a 
conmiesion, the overplus to be paid te the vendor, 

The vender agreed to furnish a certificate of title or 
merchantable abetract of title or a “merchantable title Guaranty 
Policy, made by Chicage Title & Trust Co.,*** within a reasonable 
time." Within ten days after receiving an abstract the purchaser 


should notify the seller in writing ef objections, if any, to the 
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title, and in case material defects were found and a0 reported, 
and not eured within sixty days after such notice, the contract 
should at purchaser's option, become void and the earnest money 
be retumed. 

Yhie contract was executed July 1, 1920, by plain- 
tiff MeGetrick, and the owner of the prewieces, Vourtney Gleason. 
Deferdants were net parties to it. 

The firat count of plaintiff's declaration charged 
that defendante procured plaintiff to sign the contract by deceit 
amd nisrepresentations regarding the income the property would 
bring, alleging that defendants represented that the property would 
pay claintiff thirty-six per cent; that in fact it weuld mot do 
this, hence plaintiff had elected to rescind the contract and denant 
the return of the $1,006 earnest money. Plaintiff failed to oreve 
this, He testifies that KeDommell told him he ceuld get thirty- 
six per cent on his 5,060, the smownt of eash to bs paid, and that 
NeDennell gave him a stuienent of figures giving an estimate as te 
income and expenses, There wae no proof either that HeDennell 
knew that his estimate or rapresentations were untrue, or that they 
were in fact untrue. Indeed, the evidence tends to the contrary, 
for o witneesa who purchased the premises the following Decesber 
testified that she was receiving upwards of forty per cent on her 
investment. 

To sustain the charge of deceit the deolaration mast 
charge that the false representations were knowingly made ond their 


falsity must be preven by the preponderance of the evidence, 


Cantwell v. Harding, 249 111. 354; Holdom v. Ayer, 110 111. 448; 
Johnson v. Miller, 299 [11. 276. 


The second count alleges the deposit of 51,600 earnest 
money with defendants under the aforesaid contract, but thet said 


Courtney Gleason, with whos the contract was made, did not ern the 
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premises, and that it was in fact owned by someone else. This 
count stated mo cause of action against deferdants., Gleason did 
not contract that he was the owner of the preperty at the time of 
the agreement, but contracted to convey a good title te vlaintiff, 
Purthermore, tocere wae no proof to sustain the count. Gleasen 
testified that he orned the vroperty in question at the time he 
signed the contract. 

The third count charges that plaintiff was procured 
to enter into the contract; that the eamest money was deposited 
with defendants, whe did net deliver or offer to deliver said real 
estate to plaintiff, but attempted to force plaintiff to accept the 
same notwithetanding the defects in the title. This stated no cause 
of action against defendants. They were not parties to the cone 
tract and did net widertake thereby to convey the property to 
Plaintiff, This was the obligation of the owner, Gleason, 

July 17, 1920, H. G. Stone & Co., acting for Gleason, 
wrote a letter to ir. Eelley, attomey for plaintiff, eciesing a 
eapy of the Chicage Title & Trust Co.'s opinion em the title te 
the property. Certain objections were mentioned, wut the letter 
stated that these had been taken care of ani that the iitle vas 
clear, and suggested that the attorney get in touch with his eli- 
ent to "arrange for an early closing ef the purchase." either the _ 
plaintiff ner his attorney replied te this letter md never ad- 
vised either Gleason or defendunts that the title, us shewn by 
the Chicago Title & Trust Co.'s opiniom, was mot acceptable. July 
28, 1920, the attorney for plaintiff wrote a letter to Gleason, one 
to defeniants and one to H. 9. Stome & Co. These letters are identie 
eal and are in substarce notice that MeGetrick had eleeted to rescind 


the contract of July 1, 1920, for the purchase of the premises “for 


the reason that he was induced te enter into said contract by mise 
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representations as to returns he would receive on his investment 
and for other reasons which no doubt are known to you."® ‘The ree 
turm of the earnest money was demanded, Certain serrespondence 
passed between the parties, and August 19th the owner, Gleason, 
addressed a Letter to plaintiff and to his attorney, saying that 
the title had been perfected and asking that plaintiff arrange at 
ence for the consummation of the contract. This letter was never 
amewered. November 4, 1920, Gleason served on MeGetrick a formal 
notice that because of MeGetrick's refusal to consummate the pure 
chase Gleason declared the contract terminated and all payments 
made thereon forfeited, and declared his intention to retain the 
@arnest money pursuant to the contract. Tebruary following this 
suit against the real estate brokers was commenced, 

It seens to be argued by slaintiff that because defend- 
ants 4id not tender a guaranty policy Bhowing o clear title, plaine 
tiff oould re@eind the contract and recover the earmeat money. 
Defendants had not ebligated themselves te deliver the property in 
question or to furnish an abstract or guaranty policy. Theee were 
the obligations of Gleason, the owner, Plaintiff ignored the notice 
that the title was perfected and the Title 4 Trust Co. were ready 
to issue @ guaranty policy guaranteeing MeGetrick and wife in the 
title, Plaintiff failed to prove any default or failure on the 
part of defendante or Gleason vith relation to this contract; rather, 
the evidence shows that plaintiff defanited, having changed his mind 
as te the wiedom of purchasing the property. 

At no time did plaintiff base his refusal te proceed 
with the matter because of anything relating to the title or the 
methed by which the contract was to be consummated, The sole and 
enly ground given for his refusal to proceed was the alleged mise 


representations of the defendants, It has been held that in so 
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doing he waived all other oontentions which he now makea ag a 
reason why ke should net perfere the contract. 

"Where s party gives a reason for his conduct and decision 
tevuching anything invelved in «a controversy, he cannot, after 
litigation has begun, change his greund end put his conduet 
upon another and a different consideration, Ke is net per» 
mitted thus te anend his hold. He is astepsed from deing 
it by a settled princlple eof law,*® Gibaon v. Brown, 214 
Till. 350, 

Plaintiff also filed with his declaration the commen 
counts, but he eannet recover on these for the reaeon that the 
contrect wae exscutory and had mot been rescinded by mutual 
agreement. Under such ciroumstances, where the executory cone 
tract is etill subsisting snd no act is dene or omitted by the 
seller which will suthorise the purchaser to consider it rescinded, 
the remedy must be on ike evecial contract and he canngt reeover 
wider the commen counts. #helys v. Huobard, 89 [11. %; Plauee v. 
Byulloak @rinting Press Co., 119 i11. 612; Pargly v. Parrar, 169 
Til. 608; Thempeon v. Hoppert, 120 T1l. Ave. 591, 

The reeord shows that plaintiff was in defsult in 
his obligetions under this contract. The other party te the con« 
tract was therefore clearly entitled wider ite terms to retain the 
earnest money. Applicable to this wult is what is said in Def ree 
v. Bedboroush, 4 wiff. 479, quoted in Bucklen v. Hasterlik, 155 
Till. 423; 

*Then how the person whe was in default can, upen thet 
default and in consequence of that default, acquire any right 


te the money, which was parted with ae ea security that there 
should be me defavit, it is difficult te conceive.” 


This was applied in Symmers v. Hedenberg, 198 111. 
App. 460. Te the same effect is Wheeler v. Mather, 56 T11. 341. 

At the conclusion «cf the trial the defendants moved 
the court to give a peremptory instruction to the jury to find the 
defeniants not guilty, but such motion was denied and the instrue- 


tiom tendered marked "refuecd.* This motion shevl4 have been 
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allowad and the inetruection given, 
Yor the reasms above siven the judguent is reversed 


and the eausee is remantad, 


REVERSED AND RSUADED, 


Dever and Matchett, 77., concur. 
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PAUL FINEMAN, ff ) 
Appellee, f 
f APPEAL FROM 
Ca 
VB. ⸗ SUPERIOR COURT, 
é 


3 ⸗ COOK COUNTY. 
HARRY GOLDBERG et al., .° — 


Appellants. 


— fA > 


MR. PRESIDING JUSTICE MeSURELY 
DELIVERED THE OPINION OF THE COURT. 


Complainant, Fineman, filed his bill in chancery 
asserting a partnership pursuant to a verbal agreement between 
himself and the defendants, Harry Goldberg, Ssmuel Goldberg 
and Norman Goldberg, whereby they agreed to engage as co- 
partners in running a drug store, ice cream parlor and soda 
fountain at 600 North Cliark street in Chicago; that complainant 
should receive one-half of the net profits arising out of the 
business, and the defendants the other half; complainant to 
devote his entire time and skill towards conducting the business, 
and the defendants to supply the money to purchase the stock of 
drugs, fixtures, soda water fountain, ete.; that after carrying 
on the business for a while defendants forced the complainant 
out and declined and refused to render an accounting, declaring 
that complainant had no interest in the business. Complainant 
asked for en accounting and that defendants be decreed to pay 
whatever was due him; that the partnership be dissolved and its 
assets be distributed. Defendants filed an answer denying the 
allegations of partnership and alleging that complainant was 
employed as a clerk. ‘The conse was referred to a master in 
chancery, who heard evidence and reported sustaining complainant's 


allegations of a partnership agreement and finding that he was 
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entitled to an accounting of the profits and if, upon such an 
accounting, net profits were shown, he was entitled to a 
decree of one-half of the same, Objections were filed to the 
master's report, which were overruled. They were ordered to 
stand as exceptions, and upon hearing by the chancellor these 
were overruled and a decree was entered confirming and 
approving the master's report. From this decree defendants 
have appealed, 

The master found substantially that in April, 1920, 
complainant was employed in the drug business; that defendants 
were brothers, and that Harry Goldberg had a lease on premises 
at 600 North Clark street; that during that month Norman Goldberg 
on behalf of himself and his brothers proposed to complainant 
that they establish a drug store at 600 North Clark street and 
complainant should take over the management of the business and 
receive fifty per cent of the profits; that this proposition was 
accepted by Fineman and ratified by the defendants, Harry and 
Samuel Goldberg; that a permit under the National Prohibition 
Act to carry on this business at this place was issued to Norman 
Goldberg and Paul Fineman, the complainant, who had signed the 
application therefor. Also a drug store license from the City 
of Chicago was issued to Goldberg and Fineman to keep a drug 
store on the premises and a bank account was opened in the 
name of Goldberg and Fineman, The drug store was opened for 
business with complainant and Norman Goldberg in charge and the 
business was conducted under the name of Clark and Ohio Drug 
Store; that such business was continued in this manner until 
August 20, 1920, when the Goldbergs refused to allow complainant 
Fineman to have anything further to do with the business and denied 
his right as a partner therein.e 


The master found that complainant entered into a parte 


-8- 


oe dove moqu .ti bas atiioug off Be anitauooos as of hbolstine 
e of beititue saw of .mwodle sisw efitotg i on Attd⸗ ABO9 OR 

edt of belil stew emottoetdG .oume ect to TLec~eao to eet90d 
of bexebro otsw yor? .delutisvo etew cotiw «i toget a'teteem 
ssent tolfLsonedo eft yd yatteed mnogu bas ,amoitgsoxe sa basta 
‘brs atimritsoo boistins esw eet9°b s bus delwrisve stow 
utdsbasted eetosb elds movt .trogs1 e'tetasm edt gaivetaga 


-bolseqga svad 


cOS@L ,Linqa mr text yLlstinatadua buxot «team ot? 
eadnehnetoh tadt ;asenteud puth edt af boyolqme aaw tnenialqmoo 
eesime 7g mo seasl go bert grediled yrusH icdt bane ,exectomd erew 
pisdbLod mamrok dtuom tad? antinvb gedit ;seetta Mrs d⸗ Tod 008 ts 
tnscialquos of beaogetg azedtotd ath hue Team to tarled mo 
bus ¢so1te Aral) Atco 008 fs erote noth = dalidetss yodt tend 
bas seeriaw adt to sremanansm oft reve slat bloods tasnislqeod 
acw Noisteogorq etNt tent ;atitoerg eft to tase t9q yt Ut evisost 


Aug yrxal ,etusbasteds sect yd Settive: baa aamentt yd dSotqesda — 


mottidtdexd Isnottak ods tebap timisg o tat jyrtsdblo Lommsl 
naorrol of bewyeet eaw eoslq alsd ta easmtand atdd me yriso of toh 
edt Beagke bas ott $s at iathtlied ond ,moment€ Lust bas grodblod 
Vito edd mort sensohl sxota gwth s ogfA .tetetedt noltastiqgs 
BUID s qeoul ot Nanent¥ dua yisdblod of Heveat saw ogosidd to 


ent mi heteqo enw tnvooos Ansd » bas eeelmetg edt no otote 


20% bectoco cow etota gwih eff .mamentt bas gisdilof to omen 
edt bio egiedo nt gredblod neorol baa faantelqwoo détw saeentend 
gud off0 bas Atel? to omen ond sxehbmy betoubnos cew eeentent 
fitnwy rennem atdt mt bemivmes sew eeontnut dou todd :ot0se 
tnantaiqmoo wolls of bees ter sygxodblod ert cere <HOL .O8 samy 
botneb bas eesatand edt ntiw ob of todttut yakdtyns ovad of nastentt 
etistet? testi. ¢ a us tiyic etd 

~ttaq a otal Setetme tnamtelgmoo Jadt bawot teteam oT 


eS | ——— — U 


| 





23 


nership agreement with the defendants to carry on this business, 
whereby complainant agreed to give all his time, skill and labor 
to the drug business at this location, the said Goldbergs agreeing 
to supply all the necessary funds therefor and to give complainant 
fifty per cent of the net profits from the business; that no time 
was fixed fer the duration of the partnership nor any statement 
made that complainant should bear any proportion of the losses, 

if sny such occurred. 

The decree confimmed and epproved the master's report 
and included findings mibetantially the seme as those made by the 
master, The decree further finds that defendants, on August 20th, 
wronefully excluded complainant from the partnership business, 
althcucgh complainant demanded that he be permitted to continue to 
cerry on the same es manager; thet he demanded an accounting , 
Which defendants refused. It wes decreed that there should be an 
accounting and the cause was referred to the master in chancery 
to make such an accountins and report the same to the court. 

We heve carefully considered the record and are of 
the opinion that the evidence justified the master's report 
and the decree, 

It is said that the exact date of the agreement of 
co-partnership is in doubt, The exact date of the first con- 
versation is not important. Cemplainant's bill alleged that 
the co-partnership was arranged "on, to-wit, the first day of 
June" 1920. The master found that it was entered into during 
the month of April; the allegation of the date was under a 
videlicet; hence it was not necessery to prove the date strictly 
as alleged. Collins v. Sanitary District, 270 I11. lil, 

Defendents argue that the share ef complainant in the 
profits was not definitely proven. The complainant testified 


positively that he was to receive one-half of the net profits 
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and the alleged variations in his statements on this point do not 
substantially change this testimony, 

The partnership agreement is attacked on the ground 
that it does not appear that all the partners were to share 
losses, This is not an inevitable element of a partnership, 
Sharing in profits is the real test. Fougner v. First National 
Bank of Chicago, 141 Ill. 124; Leeds v. Townsend, 228 I11, 456, 
Complainant said it was understood that in case of losses his 
full time and skill which he devoted would be his loss, 

it is said that the partnership was terminated when 
complainant's connection therewith was ended. This is not strictly 
eccurate., The partnership may have been dissolved at that time, 
but not necessarily terminated. In law it continues until the 
winding up of partnership affairs is completed. Illinois Statute 
Cahill, chap. 106a, Partnerships, secs.29, SO and Sl, 

It is argued at length that the findings in the decree 
and master's report are not supported by the evidence. We are of 
the opinion thst they are. While there was same controversy 
between the witnesses, yet as the master heard and saw them we are 
disposed to trust his better opportunity to pass upon the question 
ef credibility. It cannot be said that his conclusions are clearly 
ageinst the weight of the evidence. Smith v. Thomas Elevator Co., 
278 111. 3323 Ruddy v. McDonald, 244 Til. 497. 

We are of the opinion that the decree is in accordance 
with the weight of the testimony and it is seffirmed. 

AFFIRMED » 


Dever and Matchett, Jje, concurs 
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T. LORITZ et al., ) 
Appolless 
APPEAL FROM MUNICIPAL COURT 
vs. 
\ OF CHICAGO. 
W. V. FABISZAE ot al,, 
Ap pe Ll: — , 
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BR, PRESIDISG JUSTICR MeSuURELY 
DELIVERED THE OPIRIOK OF THE CoURT. 


Plaintiffs brought ault te recover comaiasion as real 
@state brokers end upen trial by the ceurt hod jJulymeant fer $265, 
from which defendants appeal. 

The most prominent points presented relate te an erdi« 
mance of the City of Chicage, said to require real satate brekers 
te take out a license, and te the character ef the license Lesued 
to plnintiffs., So erdinance in this respest was introduced in 
evidence on the trial and none appears in the record before us. 

It has been decides many times that this court dees net take 
Judicial notice of city ordinances, tn its absence, the reviewing 
court cannet consider points made with reference therete sand must 
presume that the action of the trial court was proper ewe far as it 
relates te eny question involving such an ordinanoe. 

The evidence ie suffielont te suppert the elaim that the 
plaintiffs were doing business as the Chicago Realty Oxchange Company 
and procured a purchaser for defendants’ property, and the sale was 
closed through plaintiffs! efforts as brokers. tuder such circum. 
stances the brokers were entitled te @ commission. 

A variance is suggested because of some uncertainty 
as te the spelling of the purchaser's name. It appears one place 
to be spelled “Srzesineski® and at another time he was referred to 


as “Vryisalik.” This uncertainty was called te the attention 
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of the trial court whe found that there was only one purchaser 
and that he appoared in court and testified. The identity of 
the purchaser wae established, although tha wieertainty as to 
the spalling wad prennnelation of bis nsnwe renuines; but this 
woult hot affect the judgment. 

There is no reason to reverse, ond the judgment is 
affirmed, 

APPT RVD. 


Dever aid Nniehett, 77,., coenmeur. 





ne 


| ae : 
: * 
—* 
Ye »—— suena tke ne 
— v — mg 
: ye ry PA ea ae Simei sant fo 
a2 toi, at Dos soazover oF suas om ot sunt i 


; * ‘ w) ht 4p (ites let AeA 
7 


foie 
Fax 


















Lew eat aatibRabow tri ga 2 Gide lean GARR 
jOOeR she Shue oot Ded) he RP : 
4 — aS > At 
see Ui ote —— is 

wh bVO tis ad Ghote Lrestoons * ee 
; , say 
Ose ters wealee whe atadyoen de Vite asi ie ib, tp me 
Peron l Merete owt be i path’ ich OT —— * ‘See 


ee eee oe mee at —* 


J 


ny pee oH ce yh. eet Fa) WEN we 
. $c owt — 4 Birt phy AVS wey eee * cad Sede yoy ave 
: watvndied it cereal Aes aes bid ith te — 
Fe —WR —— Ae a Ae IR — tens 
ry i, AT co ⏑ ft fy * an Hi et bee mes anes 
eat eitalods ae Aga Re RRA «teeny, wie al oli | 
pris tes? wir ii as Cebe vl Wedel — 9 — w % , ‘va 
ance * — Sei ba pa Fao ra —E— lor * * * fs —3 


46 7 7? A 4 Hah tet Powe rosy 8 
7 


emma Wp tig + fine 4 X * tow ky AY Seles So Pyetrpald- 
7 


eRe heh Glee A ‘ag Ft > Were ete ir we. : 
estan: wate AN We ped voy ca ich ei 
ebel ( erm eh —* 4 — “iat wee 4 nodule 4 " 
 » Veni) «eW 4— ty. reco 7 P Ovs,4, —V——— n io 
cule cy, +b (Ks; * sb tite? * Tete 


_ 7 ta A yi +s 9 ees, 





82 - 87914 ⸗ 


PANSIEZ BRILL, ‘ ) 
Appellee, 


+ APPTZAL FROM MUNICIPAL COURT 
Vie ‘4 


i ⸗ OF ICAOo. 
JACOB KLELE, ee, 
Sppeliants ) 
* 
WR. PRESIDING JUSILICE MoSURHLY 
DELIVERED YHA OPINION OF PHBE COURT. 


fhie is an sppeal from a judgment against defondent 
for $153.65, in a case of the fourth class in the Municipal court. 
The appeal wes allowed on condition of filimg .@ bond within thirty 
days from the date of Judgment and s bill of excentions within sixty 
days. 

The resord does not show that any bill of exceptions waa 
filed. On the date the judgment was entered a certain paper called 
a "Statement of the Case" was filed in the office of the clerk and 
this docwnent appsers in the raaord. It does not purport to show 
that any witnesses testified or that any evideice was prasented, 
there is nothing therein relating it to a trial. At the bottom of 
the document is the typewritten nane purporting to be that of the 
trisl guége. There ia nothing to show that the Jafige who heard the 
@a83 Signed this paper, and there ia no sertifieste by him that it 
ig s ¢orreet statement of the facts or stonographi¢ report of the 
proceedings at the trial, certificate of evidense or correst state- 
ment of any prossedings in the Gage. We know of no statute which 
recognizes such « decunsrt on appeal to this court. 

there is therefore properly before us only the atatutory 
recerd, end es no error appesre therein the judgrent is affirmed. 

APP IRMAD. 


Dever snd tetchett, JJ., sonvur. 
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WA, JUSTICH DEVAR DALIVERED THS OPINION oF THE coUET. 


he S. Waterman, a corporation, filed a bili in 
equity in the Superior sourt of Cask County sgainet A. A. 
Waterman & Gespany, a scorporstion, to restrain the latter from 
infringing tee registered trade marks, being the nome *Yaternan® 
and “Waterman's Ideal Fountain Pen 8. ¥.,* registered by complain- 
ant in the United States Patent office, and to mjcin defendant 
from alleged acts of unfair competition in the manufacture and 
gale of fountain pene. 

Complainant's right to the relief prayed ia set forth 
in an original bill and supplemental bill, which charge in substance 
that the defendant had infringed upon complisinant's right to the 
trade marke in question, and that it had by an improper use ef the 
name “Waterman” in ite eorperate title snd in connection with its 
manufacture and sale ef fountain pens induleed in unfair compati« 
tion with complainant. Defendant's answer denies these allegations 
of the bill which charge the defendant with infringing upen com- 
plainant's alleged trade mark rights and that it had been guilty 
eof unfair competition as charged in the bili. 

Ag no question arises here upon ths pleadings, more 
particular mention need not be made of the allegations of the 
supplemental bill nor of the answer. ‘he pleadings were referred 
to a master in chancery te take evidenee ond revert his conclusions 


ef lew and fast te the court. 
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In hie report the master found that the issues were 
with the semmisinant and he recomended the entry ef a deeree 
in secordance with the prayer of the bill. Cbjections filed te 
the report, vhich were overruled, were permitted to stand as ’ 
exeertions thereto. The master's report wae confirmed exeayt as 
to two certain exceptions deseribed as exceptions 9 and 124, 
and also the decree denied the prayer ef the bill for an ace 
eounting against defendant, which had been recammenied by the 
master, | 

Complainant secks by its appeal te this court the a@m- 
try of a deerea in aceordance with the recemiandations ef the 
master, Defendant assigns ¢erogs-errers and it agke that the dee 
eree be reversed with direections to dieales the bill at appelle 
ant‘'s costs for the resoons that “the faste, and the Law coverning 
those faets, shew appellee had « right te use the name “A. A, Yaterm 
man” and thet its use ef this name had not been unfair. 

The evidenee in the cas® is voluminous and if will be 
possible hare te refer only ts the principal facts as shown 
by the evidence and found by the waster, whieh findings were een- 
firmed by the chanecelLior. 

Lewis &, Waterman began the sanufacture and sale af 
fountain pens in the city of Hew Yerk in the year 1483, and adopted 
as trade nase the word “aterman's*® and alas the werds “Yaterman's 
ideal Fountain Pen, kK. ¥."% In 1887 complainant was organised in 
the State of New York and Lewis 1, Vaterman conveyed to it all ef 
his rights and interest in the business previcusly conducted by 
him. From this time until the filing of the bill herein compleine 
ant continued to use upon its fountain pens, boxes, stationary and 
packages the words “Saterman's* end “Waterman's Ideal Fountain Pen, 


i. ¥.* in the yeara 1901, 1906 ond 1907 these trade neues were 
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regietered by comwplalaant as trade marke fa the Unitod ®tates 
Patent office. Cemplainant has since its organization spent 
large sums ef money yearly in sivertising ite fountain pens under 
the names “Yaterman,* Yaternan's)""Vaterman's Pountain Pens,” 
Waterman's Ideal Fountain Pens,"® and "Ideal Pen.® For many 
yoare prior to the erganiszation of defendant coypisinant was wel) 
known throughout the trede anc by the publie as the “Waterman 
Company. * 

Defendant company Was organized in the State af 
Arizona in 1906, snd shortly thereafter it began the manufacture 
and sale of fountain yvens, beth complainant and defendant were 
authorized to transact busingss in the State of Iliinois, aid dee 
fendant maintained ita prinsipal ecffice im the City of Chicags. 
A. A. ®ateornan was expleyed by Lewie ©. Yaterman, Ur., the founder 
and organiser of complainant, in the year 18835, and he eontinued 
in the service of complainant and ite founder, irregularly, until 
the year 1997, when he, with one Gibeom, engaged on their own ace 
count in the menufacture ef fountain pens under the mame of "A. A. 
Waterman Yen Company,” «3 copartnership. The capartnarship was dise 
solved in 1809; prior therete eosplainant browght an action in the 
Supreme court in the State of New terk againet A. A. Waterman and 
Gibson to restrain then from deing busimesa under the name of 
"A. A. Waterman Pen Company,” and a deoree was entered in that 
suit in fever ef complainant on September 3, 1409, which found 
the defendants guilty of unfsir competition in the use ef the 
name "steraan,” end which restrained them from using the ecrsoraee 
names “Ay A. Waterman Pen Company “ er any corporate name containing 
the word "Waterman," und from using in eennection with the business 
of making or selling fountain pens, whether “en the holder or the 


gold pen, or on the labels, boxes, signs, letierhesds, billheads, 
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eirovlare or advertisements, or in any manner whatacever the word 
Waterman,’ 'Yatermen's,' or Watermans'' alone, or the werd 
‘Waterman,’ ‘'Yatorman's,* or "Yatarnene!? (whether the amna be or 
be mot coupled with other names or initinla) in mich a collocation 
with the word pen or fountain pen (whether the sane be or be not 
soupled with seme further deseriptive word or words), a8 to Andin 
cate that the feuntain pens ao made or acld ave a variety of 
Waterman's fountain pans. But defendants are net prehibited from 
indicating thet fountain pens mada by then are made or prepared or 
aold for or by Arthur A. Waterman &@ Compony or A. Ae Wataruan & 
Company.***% Prem advertising any of defendants! fowntatlc pens 
under the atyle ‘A! or 'A. AJ! ox from marking said atyles ‘A’ or 
the Aw’ in comiection with the word Waterman! ween defendants! 
fountain pens, cither upen the gold pen er the holder thereof. * 
After the @issclution of the eouartnership consisting 
of 4A. A. VWaterman and Gibecn, Yaternan was engacad for seme time in 
various waya du eannection with the muna acture of fountain pens. 
In 1901 he entered ints «a partnership with one Frazer and one 
Geyner Xj aanufactura Tourtain gens, He continued in thie business 
until 1908, when this copartnership ales was digeolwed; thereafter « 
new partnership was organized coaeisting of 4. A. Yaterman and Isane 
BE. Chapmen and Willime L. Chapman, Waterman's teatimeny is toe the 
effect that this company never engaged in uny business; it was known 
as "A. A. Yaterman & Company." Thereafter Waterman was sonneeted 
with what he calle the *deder Pen Sompany,* which he deseribes as a 
“holding” cempany. He severed his eomeetion with this cowpany in 
1906; a short time later defendant cowpany was organised. Yaternan 
first met one Fred A. Field avout the year 1946, to whom he later 
601d pens wmarufactured by complainant. Field was oonviecied in some 


way in 1903 and 1904 with Modern Pen Company. At the time defendant 
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was organized, Waterman, who doce not appear te have put any money 
inte the entervrise, received $50,600 face value of defendant's 
common steck and $00 shares thereef were Left in custody af dew 
fendant's seeretary, part of which were sold by Waterunn, whs 
testified that this stock was nominally bis end wae giver to him 
"for a contrast that i had with the #astern neonle of Kew York 
from the old partnership, A. A, Vaterwan & Compory, thet I turned 
ever to them," faterman's testimony aa te his interest in the 
defendant eorporation at and after the time of ita orgnnization is 
somewhat uncertain. Ne gaid, "I den't think eny portien of the 
stock was put inte my possessien exeept enough te wake me a direge 
ter," The evidence does tend te show, hovever, that Eielé get 
possession of defendant's comm stock as seaurity for the payment 
of about 62,006 advanced to Vaterman, whieh he testifies was ueed 
in efganizing and prometing defendant's businesa, There is some 
—— in the evidenee concerning the early hietery of defend. 
ant and the relations of Fisid, Vaterman end one Berbert A. Yenry 
to it, but the evidence is abundant thet Field and Henry were the 
actual ownere ef defendant company ond that “Wstermuen's interest 
therein wae merely neminel, Ne head had «a senewhat extended ex» 
perience in marketing fountain eens, bat there is geod ground for 
holding that the organisers ef defendant were mainly interested 

in ebtaining a eolorable right te use the mame "Yetermon.* A. A. 
Waterman at all events attempted to confer upen Aefendant an exe 
Glusive right te use the nane, During eome monthe prier to the 
erganigzation ef defendant, Waterman had heen in senferanse with 
Field with the objest or organising a company te manefacture and 
ell Tomteain pena. in the course of these conversations they 

di sguesed whether a proposed ergenizeation amd business misht be 


interfered with by injumetion proeesdines, Aa a reselt af these 
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conversations Field loaned Yaterman money to yay incorporation fees 
required in the organization of defendant, Following the organiza- 
tion of defendant, VYatermen waintalned a real ecetate office in 
Ghisage, and with emall amounte of money advanced by Field he 

madé some vreparations to organize end promote the tnsinesa of the 
eerporation, Henry beaawe interested in defendant corporation 

as a stoekholder im 1906 ond in 1007 became ite treaanrer. A. A. 
Waterman ceased to have any eomection with the defendant in 190. 
Pield became defendant's general manager abent the year 1907, and 
later becane ites prealdent. Prior te 1900, A. A. Waterman had beam 
angagced ag a ealesmen for defendant. 

Waterman testified that he eavticaed field that trevble 
might be enscenntered if their company weed the nage “aternan”® in 
arch manner as to violate the sew York deeres, 

We are nuable, withim proper Limite, te imadicate all 
the evidence touching Yaterman's oommestion with eorplainant and 
defendant, or with other parsons woon “hem he endeavered te confer 
@ right to use the name “Vaterman" in connection with the mauyface 
ture and gale of Fountain peng. 

in its snewer dePondant danied that it had ever nsed. 
the vor& “fatersan” er “Yaterman's” alone im eenneetion with ite 
prudpets, and also denied it had weed the word *Fatersan" in cone 
function sits other words, "4. A. Waterman 4 Oo." or “A. Ae Vatormon 
& Company. * 

Veomplainant hea ered the word “Waterman” and *Watercenta® 
i connect ian wits ite produet for abent tventy years prior te the 
advuptica ov the word by defendont, 

The sourt overriied an exeeotion te findings ef the 
master “that fountain pens marketed by defendant, bearing the 
nome ‘Arthur A. Faterman & Uomany, (neerporated,’ or ‘A. ae Patere 
man & Co.,' or ‘aA. Ae Waterman & Go., Inc.,' either won said foune 


tain pens, or on the barrela thereof, or receptacles containing 
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the same, are easily snd readily toth seld ta and purehased by the 
trade, and gold te and purchased by buyers at retail, aad the pube 
lic generally as and for 'Yaterwen’ fountain pens, and that da- 
fendant and its officers and agente must heave kmown this to be so} 
and that the defendant Garngt use the sere "aterman cr “Waterman's! 
either in its corporate style or on its merchandise, reeestaclea or 
stationery, @ebther alone or in any combination, or with or without 
prefixes or suffixes, or both, wiiheut eausing confusion in the trade 
aud in the public miad, and substituting «end suabling the aubstitutior 
of fountain poss marketed by Gefendant with and for the feumtain pens 
of complainant, and without preducing cenfusion of the corporate 
identity and business of the defendant with those of the eompialn- 
ant." The master further found that even if the defendant had no 
astual design to defraud, the close resemblance and simulation of 
names were such as rendered 1t gpuousible for ywnecrupuleus d4esicre te 
palm off and sell defendant's product for that ef the compiainant, 
and that these facta constituted wifsir competition. The findings 
in the decree are substantially the same a» those ef the master, 

whe recommended that relief be eranted corpleinant in acecrdance 
With the prayer of the bili, aiid that defandayt be restrained from 
using the name “Yatercam in any and all forms and connections, * 

and alee from infringing complainant's trade-varks, *Waterman® or 
YVaterman's Ideal Fountain Pen, B. ¥." 

Retwithetwanding that the court found the facts in ace 
serdence with the report of the master, it snuataimed exsentions te 
the relief recommended by him. Bath the master and the court were 
of the opinion that the defendant had used the name *Watermen” in 
unfair competition wiih cempleinant, The master's findings ef fact 
are well supverted by the evidenese, The main question ia whather 
the decree avarded gorplaizent an adequate renady. The decreas 


restrains the use by defendant of the werd “Waterman's" in the manue 
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facture, advertising or sale of fountain pene er partie thereof 
“either alone, or in any combination, or with any prefixer or 
suffixes.“ However, the decrees directed that defendant wi gat 
use the name A, A, Waterman & Co., ioe., in connection with the 
manufacture and sale of ite fountain pene er in receptacier 
therefor, or in advertisements, clrovlars, cteo., but that when- 
ever defendant so ueed this aame “1t shall sonspleneusly print, 


place, add, and jJnxtayese in immediate eenneetion with sadid 
name, and withewt anything intervening in eqvally cloar, large, 
prominent and noticeable type or letter presse ef the same eoler, 
the phrase, "Notconneeted with LL, BS. Yatermum Company.'* The 
decree as entered faile, wa believe, te eward to complsinemt 
any relief of walwe to it. The findings of the master, scone~ 
eurred in by the chancellor, are that the ose by defendant ef 
the werd "Yaterman™ ga,sed confuaion im the publie mind as to 
the aeteal praducer of the products indiseriminately offered 
for sale and in the trade amd generally known as "Waterman 
pens." Complainant's position La, and it is exnpperted by the 
evidence, that it has been greatly demaged by the wafair use by 
defendant of the word "#Wateruan*® or "“Yaterzan's*® in various ways 
in the siarketing of fountain pons, and that the decree as entered 
awards no relief of valve te it. | 

fhe thing that stands out prominently in the whole 
record is that the word "Yaterman® in the corporate titles and 
on the articles predvced by the varties is the one word that 
ie of real value to each party and this valve was ¢reated by 
reason of the fact that complainant fer sany years before 
defendant beease complsinant's cempetiter adopted and used the 
name in its trsiness, 


the deerae finds that the nawes “Waterman” ane 


yt © 


toesart? eiteg 16 seg oletewet to ofan 183 Lexovbe — 
to aexiterg yur dtiv wo ,aoltenidnes wa 1° ,ouola —— 
ittyie tnebasted test? eter th serseh od? qmoywrol * nomen i. 
edt Aitw aolioonms at ,.00% 1100 © Mmonmasol oh A sams omy Sam 
eolfeetyoost ai 16 exng aketuwol ett To ‘qhae oco · rue 
now tard tut ,.ote ,ezeluotto ono won Stee al xo — Me 
etatizg YLawevetysnes Lfadh 2h° oman ate 8 6 taeboe teh we, 
bina dtiw moligonses etsthenmt sl —— bre , hike ene 
egret ,tuole yilaupe at atioornegad Brbitgae Sos le lho she 
stoloe some oct te Ouerg wites te egy? aitaepitex ban joakawte. 
edt ——— Moreiel ,£ wl Atin besooammesed® ,snaily oat 
seputaiqnes of brews oft ,evolfed ow EX bereda aa sore 
eee ptudanm ot te eyntraty oft ot oF Geter to welier ye. ey 
To trmhaoton ys saw od? todd sxx nol tangas ond yi at —* 
—— odd. 
bere tte Uotoninitee lsat edordherg ott So ven hate favtem a *F 
Ramin de” on sirgad YL Leteneg bem odes edt ni dan oleae et 4a 
one yd potvstinn ei @2 bm at ite ht Raey #* tartar goo "meg ai 
W ony tietny ons Yt heynamh YLinery wend sat $2 tats ,scaebive 
ewer aveltsv ai “e'anenote¥" vo “nacero sa * brer edd to saab teh 
— 86 vores oft Ped? baw jareg a * gal ioszan ou⸗ ot 
tt of owkev ‘te Witer om shows | 
eletw ef? at ytinentinoaq fwo ohande dacs il eer 
ame Rei) etexeqroe offs of “enerintea¥® sen om? fant et axepes m 
Satis brew ono off af — it — sole tits ott 7 
at bn ineee enw tra Yfeae Mone of tulaw Lior Yo oh. 
@1eted erasy yAem 102 sinalol gros test? tos oa: te æ*⸗·· 
nd? henry hoe Dotqohs cevtteques et ineatnianes ensesd le 
eetewd ash at one 
bas "mares nerd ats dort? abut owtosh ont itd 





' y 
ra 


“ei 


4 
a 
7 





A 


, ~<. 
— 


Waterman's" had for many yeara “indicated and designated and new 
indiestes and designates pens and fountain pens, and parts there- 
of, made, marketed and oywpplied by complainant and ite predecessor, 
and that for nany years said names have been and now are se wnder~ 
Stood; that evch designative and secondary meaning of eafd nomes 
had long prior attached to the manvfacture, marketing or svpply- 
ing of pens or fountain pans, or parts thereof, by Arthur a. 
Watermun, er any person, fire or corsoration claiming by, through, 
or wider hin, and long prior te the exployment by anyene, ether 
than oumplainent, or ite predecessor, in the nanvfsaeture, market- 
ing, or sele of feyntain pens, of any name in which the word 
Waterman! or 'Fatercan's' was weed, and that oald nase Wrterman * 
and "Woterean's' had at the time aforesaid each acquired and 
possessed, and st 211 times since and new have and do possess said 
secondary meuning and eclgnificanee designative of complatiuant's 

{ and predecessor's) prodvets aad busimesa ag aforesaid." ‘The de- 
eres found that defendunt bad f+11 knowledge ef the Besondary 
meaning of the words “Yatermen” and “Waterman's” aa weed by som 
Plainent and that defendant “has heen and now is gvilty of unfair 
competition with sompluinant by the ose of the name A, A. Yatersan 
& Coe, as ite cerperate style, ant in ite tyusiness, and on its 
pens, fountain pens, barrels ond clips thereof, and in Girenlars, 
price-licts, placaris, show cards, signs, directorias, catalogues 
and advertisements, end on cages and atationory, and that the use 
of the ‘A. Ae Waterman & Co.' in any and all forms and vomneections 
woen its predvcts and in its brsiness by defendant has confused and 
misled and vas and i6 calanlated and intended to confese, ond mise 
Lead the trade, tryers for Be, and the public generally, inte the 
belief that the defendant's business and preducts are the business 
and pred:ete ef complainant, sid has enabled snd resulted in eveh 
eonfceion and misleading and the sale of defendant's pens and 


fouitain pens and products as and fer the pens and fountain pene 
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and prodwsts of the complainant and the confusion of defendant ‘ss 
business with comp Lainant 's lusingss, and that the wae of seh nome 
Will, if continued, sv heretofore, eontn se the defendant's baie 
ness and prodvats with the bieinese varied products of complainant , 
and that def ondant at #11 times had full knowledge of aveh ree 


- 


snite of ite use of the nam@® As ae Vaternan & Go.* ; 
It is argved that the avrname of Waterman could not 
const itn ts & legal trademark, There are Gages whieh held thet a 
svuFnane oF geographical nane canines be weed a2 a trade mark; thease 
¢asea in the main invelve no question of agtusl Prod and most of 
them were desided prior to the passage of an amandment of the Federal 
Act of 1905. Section 6 of the Trade Wark Act of February 20, 1905, 
was amended in 1911 by adding the following: 
"that nothing herein shell prevent the registration ef « 
trade-mark otherwise reglatrable because of ite being the 
name of the applicant or a portion theres?.* 
it has been held that a court of equity will net gor 
mit one, aside from any question af trade mark, to palm off his 
goods as the goods of another, and so deceive the publie and injure 
that other. Heian v. Fleming 
in Howe Seale Company v. Wyckell, Seamong & Benedict, 
198 . &. 118, relied upon by defendent, the court held that “in the 





absence of contract, fraud y re any man may use his own nane, 
in all legitimate ways, and eas the whole or part of a corporate 
name. * 

In Horton e¢& ai. v. Horton, 148 Gal. 14%, 44 wae held 
that the courts will net enjoin a person from any use whatsoever of 
his own mame because it is already used as a trade neme by another, 
but weuld forbid its use in such way as would be Likely te deceive 
the public, 

in Allogrett) et a1. v. Allogretii Gheeslete Gren Co., 
177 T11. 133, it was held that the right of o parson to the free 


uee of his own name in his business cowld be exerci aed enily in the 
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absence of fraudulent or wrongful intentions. 

In Hagelton Heiter Company v. the Hazelton rived 
Beijer So., 142 IL1., 494, where an injunction was prayed to enjoin 
the use of the word “Kazelton,* the court held that one Hazelton 
had a right to use his own name in the business vonducted by a 
corporation in which he held a substantial interest, aud that if 
thereby any injury resulted te complainant in the case it was 
dosonua absque injurta 
that the defendant had used more than ordinary efforts to apprise 


It appears from the opinion in that, case 





the public that 1¢ and complainant were separate concerns; that 
neither corporation dealt with the trade; that they sold their 
producta direetly te the ultimate user; and that the defendantta 
conduct had not bean auch that the public wenld be likely te be 
nisled by the use of the name. The facts are quite different in 
the present case. We nave been favored with numerous citations of 
authorities on this questien. hile there is some cenfusion in 
the deqided eaves, the great weight of authority is te the effect 
that a person will not be persitted by unfair means te profit by 
the trade reputation of a competitor, and thie quest ion ie one of 
fact whieh often turns on the good faith ef a defendant whe sets 
up the right to pee a particular nome. International Silver Ce. 
v. te. Rogers Silver Co., 67 H. J. Eq. 646, 

The Rew York deerea runs againat 4, A. Yaternan and 
these holding under hia, “he evidenge shews that Yatercan and 
these co-operating with him, with full knowledge of the ée¢ree, ore 
tered into an arrangement fer the organization of defendant core 
poration. They were privies, and thelr main objective was te pro= 
cure a oolorable right to use a name which by cerplainant's axe 
ertions had become valuable when spplied in the marketing of 
fountain pens, 

In the case of Southern Paclfig A. BR. Ue. v. tmited 
States, 168 8. 3, 1, the court said: . 
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"The general principle améunced in numerous cases is that 
a right, question or fact distinctly wut in iasue and direetly 
determined by a court of competent jurisdiction, as a ground of 
recovery, cannot be disputed in « subsequent suit between the 
sane parties or their privies; and even if tne second suit is 
for a different cause af action, the right, question or fact once 
so determined must, aa between the sane parties or their privies 
be taken as conclusively eatabliehed, se lang us the judgsent in 
the first suit remains unmediried.* 

in Towle v. Quante, 246 111. 575, the Supreme Court 
held that the word “privity” denotes mutaal o r sugceasive relation- 
shin te the aame righte of property. The court said: 

‘This relationship may be by operation of law, by 
deveent, or by velwitary or involusiary transfer from one person 
te another, All privies are in effeet, if not in name, privies 
in estate. They are bound because ihney have succeeded to some 
estate or interest which was beund in the hands of tts foraer 
owner. (Yreeman on Judgments, Sra ed-, sec, 162; Ortiveein v. 
Thomas, 127 [11. 884.) * 

The propert gy right in the present suit is the contested 
right to the use of the name *Yaterman,"® The defendant insiste that 
it has the right to use this word in its corveraie title and business, 
because, ss it says, it was honestly acquired from a. A. Waterman, 
who was directly bound by the Hew York deeres, Being, as we think, 
in privity with Waterman, the defendant could take from him only ouch 
rights aa were not denied to him in the Bew York deereec, 

The master found that complainant had the exclusive 
right to use the nane "Waterman" by virtue of the registration of 
the mame in the Usited States Patent office, Aan exceptivn te this 
part of the report was sustained. The record does sot warrant a cone 
clusion that complainant sought te establish a menepely in the manne 
fasture cf fountain pens. “ne principal purpose, aa we read the 
bill, was te secure the exclusive right under trade-mark Laws to 
use the name "Waterman. * 

It is asserted that an affidavit te precure the regise 
tration ef the names is in conflict with certain allegations ef the 
bills, and thet the chancellor was earrect in helding that eomplaine 
ent acquired ne rights under its regiatratieon of the nazes, it is 


#aid that this holding was based upon a conclusion that registration 
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had been procured by fraud, The affidavit in subetancea recited 
that complainamt had eetually ond exclusively used the names in 
such mannor sn¢ for suet length of time thet under the law it bee 
@ame entitled te their registration. The bil} does ellege and the 
evidences uhows that a fraudulent and umauthorined use ef the word 
in unfair competition rith complainant wae indulged im by A. Ae 
Waterman and others prigr to the application for rercistration. 
That this use of the mame was ynfalr was ceaeclded by the Rew York 
deeree, The «vidence does not warrant a findines that the regis. 
tration of the trode-marks war brought about by freud. Complaine 
ant used, and kad the gole right to bee,the name "Yaterman"® in 
eonnection with the marketing of fountain pena for at least trenty 
years prior te the appiication for registration, and whatever 
sporadic use wes sofe of the name by A. A. Taterman and these cone 
neeted with hic wae in fraud ef ita rights. Theddews Davids Cox 
pepy v. Seurtigndt J. Sevide et »1., 190 Ped. 285. 

tt eannot be sald on the evidence that this affileavit 
wee in feet untrus. The mastery held that the registration ef the 
trade mayks was at the time of the hearing in full foros and effect, 
and this helding was earreet. 

In Saxkehner v. Bisner & Mendelson Co., 17 1. % 19, 
it wee held that it ia "net necessary ta conatitute an infringement 
that every word of s trade-mark should be apyropriated. It ie sufe 
fieient that emough be takem te deesive the oublie in the purchase 
ef a protested article.” Faets whieh constitute an infringement of 
trade-mark would, in the ordinary case, amount to unfair competition. 
Menitovee Pea Packing Co. v. Munson & Song, 35 0. C. A, 267. 

Tt is our opinion that defendant was bound by the New 
York deeree and slese that complainant's registration of the trade 
Ramee was in full foree aid effeot; but even if mistaken upen these 


questions, defendant shewld have bean enjoined absolutely frem cone 
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tinued use of the name Vaterusn in ite cerporate title end busie 
NOW. 

The juztanesed phrase, "Ret connected with L. 7. 
Watersan & Co.* gives complainant but little or no relicf from 
the wrongful conduct ef the defendant. “e repeat, the evidence 
shows that A, aA, Yateorman has nol and never hae had any substantial 
peeuniary interest in defendant or ite business, aud om the whole 
evidence, atide fren ether questions, the defendant should be ene 
foinad from using the registered names cn the ground that such use 
constitutes unfair cexpatition, 

Complainant hes submlited its claimed exelusive right 
to the use of the neme "“VYaterman” in various cases and at different 
times to the courts. All of these casea arose out of attempts on 
the part of A. A. @sterman to confer upon different persons in one 
Way or seother the right to use hie surname in the manufacture and 
gale ef fountala pens. 


in all of the cases exeapt one, 





Gateorian, 165 #. ¥. 3. 1060, Yaterman seems to have sustained om 
aetual interest in the business sarried on by the parties defend- 
ant; hance these eases involve the right of s person to use his own 
mane in a business eonducted by him. 

# rom em exanination ef theese cases and ef the reeerd 
before ue it becomes perfectly clear that complainant has been 
seriously harrassed and dwsaged by the wifair conduet ef A. A. 
Waterman and these at different times in privity with him, and 
it is our opinion that it has net, to thie time, been awarded a 
remedy sufficiently adequate te pretect it from a long history 
of business peraseution. Ve deem it essential, therefere, that 
we briefly review these cases, in certain of which the ugce of 
the juxtaposed phrase, "Hot connected with Lh. %. Waterman & Co.® 


Was directed. 
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ti the gage of Le J, Walervan 2 Uo. v. dodern fen 
Ga., #25 0. S. O83, the Supreme Court of the United States af. 
firmed a decision of the lower court, whieh had diracted the 
game juxtaposition of words sas directed by the deeree before us, 
in that ense the plaintiff insisted that a nurported agraaeent 
between A, A. Yaterman and ethars, by which Waterman beewse a 
member of a firm known ag A. A, Waterman & (o,, Was a sham; 
that the firm did net make peas which were eold by the defendant, 
Medern Pen Company, a selling sgeney, ond that Yaterman’s are 
rangement# with the fixem were merely scolorable devices to enable 
the defendant in that case to get the name @aterman unen its 
pens. in passing on this contention the Supreme Court eatda: 

"If we were to adopt this view of tha facts the nature 
of the parties’ rights sad powers might need a more careful 
discussion than, so far of we are aware, if has reesived as 
yet;" thet as to whether tha relief granted would be ade~ 
quate wider different facts, “we expresea no onivuion upen the 
point beyond saying that 14 weuld have to be considered before 
the plaintiff eculd obtain a breader decree. * 

The court further held that A. A. Waterman agcented 
to partnership arrangements which autherivzed the wee ef his name 
in a Wusineas in whieh he had *geeunlary reason for wishing to 
see succeed." He such reason avgscare in the present case. The 
evidence shows that VYaterman'a dealings with Fiel4, Fenry} and 
others were for the purpose ef bestowing upon defendant, in 
whi eh he had no pecuniary interest sf sonsequsnce, the right te 
use his name, and in this important particular it differs widely 
from the Modern Yen Company ease. Zr. Justice Pitaey, however, 
even on the record in that ense, in a dissenting epinion said: 

"The casé presente no question reapceting the right of 
on individual to the bona fide uge of hia uname, but rather 
the question whether @ partnership oxy corporation can, by 
purehase or etherwise, chiain the right te use the nave of a 
third party fox the very purpose ef empleying it in unfair gon- 
patition in the established business of still anether party.* 


ke. Justice Pitney was of the opinion that the Eodern 
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Pon Cospany ehould ba wnquallfietly enjoined froa nating the nase 
*Taterman® and we think the mafority mesbera of the Uotted States 
Supreme Court would Bave concurred im this opinion were it net 
for the faet that the reoord is the case diselosed that A, A. 
Vatervan hod au actual interest tn the business walah bere in 

ite title and upon ite product the sane “Wateraan." Ur. Justice 
Rand, when the case wae before tha Federal Bliatriet Gourt (103 
Sed. 242) held that a decision upon a preliainary injunetion 
grayed for in the ease recited that a gertain reeorgantention 

of the uciness with whieh A. A. Waterman was ther comieeted tn 
1808 was not a mere sham. “Thile tilwaimative of anygther quention 
in the case, it wight be well te quote here froa the opinion of 
Judge Bands 


"Sew it is Anger #3 plain to any @gandid pergan that 
tae ordinary buyer pays Mitle attention to —* grefires as 
‘he. B,! and *A. Aw! ~- an inattention upon whieh it is quite 
Glear to me the defendant's purchase of the nance denended. 
Dealere will, of course, kmow the difference very vell; but 
they are privy te the fraud. It is the fom im which the wares 
geome to the final buyer that counts, and, while the defandant 
is not responsible for the spontaneous renresentation of 
oy aaa it i alae — or dress its goods as ta ores: ‘te, 
or Ay way, * enszien by the buyer, Flo is BEE 
ge v. 3. 6 & Co., 173 Pea. 73, * a8, 11, ra vag ve se, 
me Gompany v. Raker, (6, G2) 96 Ped. 138. 
public means oy the Waterman’? pen the complainant ? 8 
indeed go the defondant cancedes, being pumetiitews to 
font that name without its prefix. But the publie by the 
very fast Lovwka me further than the nance, Jor mreelf, sithough 
I have used a ch pens for years, I an gure that I should not 
have had the least suspicion bui that "A. A. Yatorman' pen was 
a Waterman’ pen, ang this record nroves that saay others heve 
agtually been so "wieled, Honest gameetition éanmet oxtst 
wntil the defendant puts on ite peas that they are net the 
original "Yaterwan' gena, which they sre net. Therefore a 
a@earee will pase forbidding the use of ‘Tdeal,' ef Materman,' 
and of ‘A, A, Wateruan «© ¢o.', axaept in connection with the 
following phrase or its equivalent, a1] words te b¢ written in 
letters of the same size, ‘Net connected with the ori ginnzl 







{ 


‘Waterman’ pens, 2x. A: Reed Cushion Shog Co. ¥. Frew, supee.’ 


Gn appeal te the United States Circuit Court ef Avpocale, 
the Aeoision ef the Diatriect Seurt was ao smended as te atrike 
out the words, “not gennestad vith the original Waterman’ sens, * 
aad inserting in lieu thereof th= phrase, "net connected with the 


L. #. Waternan Ca.. (21297 6. G. A. 21). and it wae heid that 
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confusion aid arise from the use of the name “A. A. Watermm & 
Company," in the business of manufacturing and selling pens; 
that while defendant had a right to use the nose, yet the sone 
Plainant snd the publi¢e had the right te inaist that defendant 
should adopt a name whereby the publie would not be misled and 
the complainant compelled to submit to unfair competition; that 
this result could be brought about by requiring defendant to 
use upon its products the words, “net connected with L. 4%, 
Waterman Co.* ‘This decision was affirmed, ae stated, by the 
United States Gupreme Court, 235 U. %. 88, beeanes that court 
felt bound by the finding of fact of the lower court that A. A. 
Waterman held a pacuniary Interest in the tuniness, 

tn the came of L. 2. Eateragy & Comany v. Standard 
Drug So. & Teller, 120 ©. o. A. 455, the court having before it 
on eppaal the queation of the propristy of an order of a lewer 
oourt denying am application for a writ of attacshwent sgainst 
Standard Drug Company and one Teller, referred with aypreval to 
the language used hy Judge Hand in the ease reported in 193 Fed. 
247% 

"The injumstional order sappeara to be based on the theory 
that the public understands ‘Vaterman' to eignify the apyell- 
ant's peng, aud the evident purpose was te aveld confusion and 
deception of the public (Diets v. Hoxton Mfg. Sa., 170 Ved. 
872, 96 C. Oo, A. 41 (CG. G, A. Sth Cir), and se te protect the 
average customer, rather than diseriminating dealer, It has 
been aptly said of the two nanes, hb. HN. Saterman Ge., and A.A. 
Waterman & So., in another ease, that the ordinary customer 
would searcely head the difference between the initials 'L.%.! 
and ‘A. As '} would be influenced by the same ‘Waterman. '* 

if the opinion expressed in the above cages and in 
the other Yaterman case referred to, that “the ornlinary customer 
would searcely heed the difference between the initiala '%. ©,!? 
and ‘A, a.'* and that “he would be influenced by the name 
Waterman' io sound, whai measure ef relief would be afforded 
complainant by the mere juxtaposition of the phrase, “net cane 


nected with LL. EB. Wateraan & Co,*? 
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In the case of G. 6 %. Mermian & Lo. v. Snalfiold, 
117 6. GO. A. 245 (WYeboater Dictionary case), the language of which 
as guoted with approval in the Standard Drug Company case, Bypra, 
it was held that the defendant "must wnaldtakably inferm the 
publie that the article ia of his preduetion. “** He must oo 
distinguish that ‘no ene with the exercise of oxdinery care can 
mistake. '” 

In Jo Be We be Chapman ve in hs Eutemian Company, 
163 h. ¥. 3. 1080, the fsete in main particulars are similar te 
those in the present ease. In that ease the court recites the 
history of A. A. Waterman in his connection with complainant and 
his various dealings thereafter with parsons showing deliberate 
efforts on his part to realize upen the fact thet be bore a 
surhame similar to thet of the founder of the lL. 8. Waterman Com 
pany, and the court in effeet held that he had nretended te for a 
eépartnership with ethers for the menufacture and sale ef fountain 
pens, the agreewent being such that he would shertly e¢ase to have 
any interest in the firm, which would beleng exclusively te his 
other partners whe had furnished all of the funds therefor; that 
he, Yaterman, had granted the exelusive right to these varties 
to use his nase in the manufacture of pens in perpetuity, and that 
the partnership azgreenent was a mere shan and fraudulent device to 
pernit his partners, “he supplied the necessary money, te use the 
namé Yaterman; that though eny man has an ebaclute right to use 
his om name honestly in «a business ecnduected by himself, he 
would not be permitted by any fraudulent artifice te mislead the 
public; that complainant would not be restrained, as prayed by 
the Chapmans, and that the latter had no right whatsoever to use 
the name Waterman." ‘the court aaid: 

"The various cencerns that Arthur A, Yateraen has fermed 
have not been prosperous, nor has he contributed ic the ¥alue 
of the name. Gne after anether has gone out of tuainess, 
owing to fineneial embarrasanent. The evidence in thie case 


is overwhelming that a substantial trade has been thug di. 
verted from customers, through the use of the name "Waternan' 
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by the plaintiffs, having purchased pens of the Latter's make 
in the belief that they were procuring pens of the defendant's 
manufacture. 

‘Where one has bullt up a good will and reputation 
for hia geods or business, be is entitled te ail the bencfits 
therefrom. Suoh good will is property, and equity will af- 
ford relief from ite invasion by another by anfair use of the 
name. No one has a right to avail himself of another's fre 
vyorable reputation im order to sel] hia own goode.e A demand 
@reated by advertisement belongs to the advertiser. These are 
all slementary princigles of law, which have been vieluted by 
the plaintiffs in the fraudulent use ef the name ‘A. A, Hatere 
man’ and 'A, A. Watersan & Co.' The further use of that name 
by them should be restrained,“ 

This gase was decided in 1917 and is the latest 

“Waterman” onee to which our attention has been eamlled dealing 
With the quertion under consideration, It will be neted that 
the ¢ases above reforred te deal only with the question of unfair 
gompetiiion. Nothing wae determined therein as ta the validity 
or invalidity of trade-marks. 

Ye have referred at seme Length to the several 
decisions in the Waterman cases, Im eubetantially all of them, 
both in lower courts and courte of review, if wan held that the 
conduct of A. A. Waterman in his numerous efferts te grant a richt 
to use his none in the manufacture and sale ef fountain scene cone 
stituted a fraud uson the righte ef complainant. Certain courts 
seem to be of the opinion’ that by adding the juxtapoeed phrase in 
question, seme relief might thereby be given gsxplainant; but thom 
eases were based wnoon « finding that, Aw A. Waterman retained a 
pecuniary interest in the business conducted under hia name. 

This is not the facet here, where, as in the ease last above cited, 
it appears that hie vague pecuniary counection with defendant 

was nominally retained for enly a short time. A. A. Waternan's 
history as related to these mattere is such that we feel quite 
certain the juxtaposition ef the phrase “not conuneeted with 4. 3, 
Waterman & Company® would net serve in miy material way to oroteact 
eomplainant., iIf it be true, as wc often held, that the ordinary 


customer woulé not distinguish between the use of the initials 
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"L.8." and “A. A.” then the relief granted complainant in the de- 
erea would seem to add confusion to an already mach confused 
situation. 14 ie our epinion that the only adequate relief pone 
sible to award complainant is to absolutely enjoin the use by 
éefendant of the name Vatexrmen in connection with ite manufacture 
and sale of fountain pens, This irs not a case where a person 

is eaeking honestly to use his own name in « buciness conducted 
by himself, and we do not think that the several Waterman cases, 
when carefully examined, are in conflict with this holding, 

Counsel for defendant eay that the record here pre-e 
sents for decision but two impertant questions, the first of which 
is, “Had A. A, Waterman a right in law to use his nawe in markete 
ing fountain pene?® Our anawer is that we do not believe that 
this question is 4ireetly involved in the case. “ut had it been, 
our answer would be, “Yes, if he used bis name honestly and in 
such manner as not to déecelve the public.” The second question 
is, “Has the name 'A, A. Vaterman' been used in a proper way by 
eppellee?® This, in eur opinion, is the real question in the 
@ase, and our reply is that the deeree correctly anewers the 
question in the negative. 

How many purehasers of pens in the natural course, 
becauee of the juxtaposed words required by the decree, would be 
able te determine who was the actual preducer of sa pen well known 
to the public a4 in the trade as the “Yaterman” pen? The decree 
requires cnly that the purchasing publie be informed that nens 
offered for sale by defendant were not those produced by L. &. 
Waterman Company. The substantial differenee is only in the 
use of the initials "A. A." and “L. 3.” and only in rare cases 
would the additional words required by the deeree serve to protect 
& purchaser of fountain pens who desired to yurchase pans produced 
by complainant, 

It is urged that the trial court erred because it 
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failed to award an sceounting in favor of the plaintiff, as 
recommended by the master, Vor the defendant it is insieted 
that an secounting may net be awarded in every case, even though 
the cireumetances sre such as to justify the Llosuanee of a ree 
straining order, ‘he main contention on the question ef ace 
counting 1s that complainant was guilty ef such Lashes aa to 
deprive it of thie claimed right. 

in Forsestex Brewing orm. v. Auster 4 Ze., 157 Fed. 
217, the court eaid: 

Yer as it stands, the equity of the complainant as te an 
aceguoting is especially weakened by the fast that the expendi- 
tures made by the respondent im pushing its business were largely 
after the complainant had fall noties of the infringement in the 
manner we have shown. The delay was not very long, eo Little, 
more than a year, but on the question of laches, the Length of © 


the delay is more or less important in eenneaction with the 
ether cirsunstances,* 


Tn He Ke Maixbaie Co. v. Lugked, King & Guke sose 
» 166 Fed. 493, the court said: 





"In the prement ease the complainant had, from the first, 
full and ample knowledge of the infringement, and it may be 
said to be dowbtful whether a freudul.ent intention existed 
upon the part of the defendant. in such ease, laches fer a 
muah shorter period than that which intervened im this case 
have been held sufficient to justify the denial of relief by 

way ef aecounting, In the leading case of Harrison ve fayle 

11 Jur. (BR. 3.) 408, cited with approval in Ve —— 
96 0. 3. 843, BA Tee Bae 828, it Waa held thet tas —— or 
the complainant to assert nis right, as against eon infrlnger 
of his trade-merk, within a year from the Aste of the discovery 
of such infringement, was such laches as to bar his right te 
recever profits." 





The akeve cases adequately express the rule as ane 
nounced in many decidad cases. Rependes v. Holt, 1238 J. 5. S14. 

Aagusing, a0 we de, that the use of the mame Vatenaan 
on the part of the defendant was uifair canpatition aud that it 
infringed the trade-marks, we are not ready to hold that eouplein- 
ant ia entitled te an accounting where it appears, as we belicve 
At does hers, that it has been guilty of lackes, efeidant was 


organized in 1906, and it sold ita produets im competition with 
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couplainant for many monthe before the bill was filed in 1911. 
There is some evidence that complainant was unaware of the conduct 
ef defendant until a few weeks before the filing of the bill. 
There are, bovever, undisputed facts in the reeerd from whigh it 
might reasonably be inferred that complainant knew or should have 
known long before the suit was begun, of defendant's competition 
with it. 

*Asquieseenee of long standing is proved in this ¢aee, 
and inexouseble laches in seeking redress, whieh shew beyond 
all doubt that the complainant was not entitled to any seeount 
nor to a decree for gaims er prefita." Hehean ve. Cochrar 

96 U. B. 245. 

It ie our opinion that the present csee comes within 
the rule laid down in cages cited by complainant, and that this is 
a ¢ase where the evidence shows that there has been an infringesent 
of complainant's trade-marke, and that defendant has operated ite 
business in wnfair competition with eomplainent. Hanover Star 
Milling Co. v. Metealf, 240 0. 3, 463. 

While there ia some evidence, and the master found, 
that the defendant had used efforts to prevent the sale of its 
preducts as and for that produced by complainant, this fact docs 
not relieve defendant from reevonsibility for consequences which 
naturally and ahuost necessarily follewed from the manner in which 
it applied and used the name “Yaterman" in its business, 

Other questions are diseussed, as where it is said 
that defendant's product was superior in quality, and that de. 
fendant had aequired the exclusive right te manufacture a so- 
calied self-filler pen. On these questions we deem it sufficiont 
to say that the evidence shows that both defendant and complainant 
manufaetured and seld fountain pens which, though semewhat 4ife 
ferent in design, were intended to serve an identicul purpese and 
whieh generally were similar in appearance. ‘They were distributed 


to seme extent in the same markets and were directly in cowpstition. 


The questions involved here have in one form er ane ther 
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bean passed upon by other eourts, which have held that gemplainant 
had been a victia of repeated attempts, growling out of the conduct 
of A, A. Waterman, to profit by the trade reputation acquired by 
it, and while complainont seems to have been nominally successful 
in these cases, it has, even to the present tine, been subjected 
to the same unfair compatitiden und infringewenta of ite trade 
marks. Ye believe that equity has,and that it sheuld exercise, 
the power to pravent further such imposition upen complainant, 

The degree of the Superior eourt will be reversed 
and the cause renanded te that sourt, with insatruetions te enter 
a decree in the cause in agecrdaice with tha recommendations of 
the master, exeapt thet the decree shauld not orevide for an 


accounting against the defendant. 


REVARSED AED REMANDED 9TH DIRECTIONS, 


MeSurely, P. J., and Matehett, 3., eangur, 
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PROPLE OF THX BTATH OF ILLINOIS, ⸗ 
by hobdert K. we, State'a 
Atterney of Co County, Tlldinoia, 
as informant, f RRROR TO 


vefendant in Heron y 
f CLRCULT COURT OF 





4 F 
is 
v8. F COOK COUNTY. 
ra 
3 é F 
PETAR dre MORPTEWNSO and » ae 6) — 0 T p fe © fe 
%. CHADSBY, z Wr J Ae OV 
Plaintiffs in Srror, } 


MR. JUSTICH MATCHETT DELIVERED THE GPINION OF THe COURT. 


This writ of error was sued out by Peter a. Mortenson 
te secure the review of the record in the conse of the People 


of the State of Iliinmois by Crowe v. Mortenson snd Chedsey, KE 


respondents in the Circult Court of Cook County. The same cave 
was before this court on an appeal from the final judgment 
entered at nisi pring en Nevember 8, 1919. That appeal was 
decketed in this court ae general number 298156 

Defendant in errar Chadsey made a motion ta diemiss 
the appeal for rensensa stated in suggestions filed in suppert 
of his motion. Counter cugcestions were filed by plaintiff in 
error Nortenson on KRarch 26, 1920, and upon consideration by 
this court the motion ef Chadsey was granted and the appenl dis- 
missed, 

This writ of errer was sued ont on January 12, 1922. 
The final judgment in the trial seurt, as already stated, wea 
entered Nowember 8, 1919. After the writ was sued out here, a 
motion by plaintiff in error that he be given permission to withe 
draw the record filed in cause number 25815 for the purpose of 
filing the same in this emise was granted. It was afterward so 


filed, and the only assignment of error appearing in the record 


is the assignment attached to this record of the appesi case, 
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To this avcignmment of errer,Chadvey, defendant in error, by 
severance, has filed pleas of the statute of limitations, res 
ad judicata. and release ef errer. To the plea of the otatute 
of limitations plaintiff in error has filed three replications 
setting up: 

First: Theat at the time the order of judgment in 
the trial court was entered, the statute of limitations applicable 
was three years and thet the writ waa sued out within thet time. 

Segond; That on June 26, 1919, an order wae entered 
by the trial eourt granting deave to the ye td tienes to file infere- 
mation; that thie order entered into ani made possible the rendition 
of the final judgment of Noveriber 8, 1919, in the trial ecurt, and 
the plaintiff in error was therefore entitied te three years ine 
stead of two in which te sue out the writ. 

Third: That prior to July 1, 1919, the time allawed 
by statute for suing out « writ of errer was three years, and 
that the amendatery act of the General Assembly approved June 
20, 1919, and in force July 1, 1919, reducing the time Limit fer 
suing out a writ of error from three te two years, wae not 
adopted in conformity with certain previsions of the constitution 
of the State and is therefore mill and veid; and that according 
to the statute the plaintiff in errer had three years and net 
two yeors in which to me out the writ of error, 

The replications point eut that by filing o plea the 
defendant in errer confessed error on the record. To each of 
these plens the defendant in error demurred, and there domurrers 
raise the question which we regard as decisive of the case and 
which will make it unnecessary fer us to consider othe r questions 
Faised by the pleadings. 

It is of course elementary to euy that the writ of 
error, wnlike an appeal, searcher the whole record and that 


plaintiff in orrer may by this proceeding secure a review of 
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any final order or deeree entered in the couse by the trial 
court, but we think thet it must be held on thie recerd thet the 
order of June 26, 1915, by which leave was granted, is not ree 
Viewrble on the record beecmse it iv only an interlocutory and 
not a final order, and becouse the plaintiff in errer did net by 
ebjection or by motion to vacate, or otherwise, in the trial 
court question the propriety of that order, 

Plaintiff in error in the trial court might have raised 
the qiestion of the sufficiency of the petition for leave by 
demurring thereto ox by motion to dismiss, or might have raised 
an iswme as to the facta alleged in the petition by denying the 
same. If he had notice of application for leave, he might have 
preserved the question which he now raises in one of theve ways, 
er not having notice, he might have preserved the question for 
review by making a motion properly supported to set aside the 
order granting leave after it wan entered. The record shown that 
he did net do this. He did not in any way contest in the trial 
court the order entered granting leave te file the infomation, 
and not having contented it in the trial court he is not in a 


position here to assign error on it. Feeple v. lesre, “48 Ill. 





187, and Bishop v. The People, 200 Ill. 33; _Feople vy. Union 
Zlevated fiy. Sn., 269 ITkL. 2126 

Nor ia there merit te the further contention of the 
Plaintiff in error thet the act in force July 1, 1915, by which 
the time within wich a writ eof errer might be sued out wan ree 
duced from three to two years, is void. This is now section 117 
of the Praetice Act. Plaintiff in error argues thet the anendment 
is ineffeetual for the sole reason that it therein states thet 
the aet of 1907 which it purported to smend was approved and in 
fores July 1, 1907, while in fact that act was appreved June 35, 
1907, and went inte force July 1, 1907. ‘The “upreme Court of 
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this State, when similer questions have been raised, has decided 
contrary to the contention of the plaintiff in error. Peuple v. 
Penmen, 271 111. 82; Otis v. People, 196 111. 542; Fatton v. 





People, 229 T11. 512; People v. Van Bever, 248 111. 136. 
it follows that the suit ef the plaintiff in error is 
barred by the statute of Limitations aa pleaded, and irraupective 
ef the merits mist be dismissed. 
WALY OF BAAOR DISMISSCD,. 


Meiurely, .. J., and Dever, J., concur, 
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CLARA &, HBCKT and FRANK ) 

A. HECHT, Jr.\, as Uxecutors ) 

of the Last Will and Testswent 

of Frank A. Hecht, Deceased, , 
Defendants in Eryor, 


ve. ° ff 
fe OF COOK COUNTY. 
ERNEST OUTTSE alt Ble, Zé 
Plaintiffs* in Error, Oo <r on | 


* vy 4 


BRROR TO CIRCUIT COURT 


RR, JUSTICE MATCHATT DELIVERED THE OPINION OF THE COURT, 


fhis is & writ of error brought by Marie Bruder 
individually and as executrix of the estate of her deceased 
husband, Michael Bruder, to review the record in a suit in 
equity to foreclose a mortgage on certain premises, which 
mortgage purported tc secure the rent reserved under the terns 
of a lease of which the mortgage was a part, 

The case was heard by the chancellor, upon exceptions 
to the master's report, which were overruled and decree of fore- 
closure and sale entered, The decree has been executed and judg- 
ment entered in the amount of the deficiency arising upon that 
sale. Two controlling questions are argued upon the assignment 
of errors: First, whether the mortgage as a matter of fact was 
void as against the complainant, and, second, whether the court 
erred in confirming the report of the master as to the amount of 
rent due under the terme of the lease 

There is little conflict as to the evidence. The 
original instrument upon which the complainant's suit is based 
has been certified to this court for our inspection. The in- 
strument is partly printed, partly in longhand writing and partly 
in typewriting. The printed part of the instrument is No. 1262 
for "Lease of Chicago Real Estate Renting Agents Association, Ferm 


No. 2 Revised." It appears from the whole writing thet on January 
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26, 1911, the complainant Frank A. Hecht, as party of the first 
part, demised and leased to Michael Bruder and Marie Bruder, his 
wife, certain premises situated in the city of Chicage, to be 
occupied as a hotel, saloon and general merchandise or mercantile 
business, The term of the lease was to begin on February 1, 1911, 
and end on the last day of January, 1926. The rent reserved was 
$1000 a month, during a part of the time $1250 a month, and for 
the remainder of the time $1500 a month. This instrument is under 
seal and is signed by all the parties to it. Attached thereto 
is the certificate of a notary publie wader his hand and seal, 
that Michael Bruder and Marie Bruder appeared before him on Feb- 
ruary 15, 1911, and acknowledged that they signed, sealed and de- 
livered the instrument, It is admitted that ifarie Bruder did in 
fact sign the instrument, but the master found (and the finding is 
Sustained by the evidence) that she did not in fact appear before 
the notary public at the time named, or at any other time, and 
acinowledge it. 

On the back of this lease appears a notation, dated 
February 15, 1911, and signed by all the parties to the lease, in 
which it is mutually agreed that the rent shall be reduced to 
$925 a month “during the first year only.* ‘The instrument wes 
filed in the Recorder's office of Gook County on February 18, 1911, 
and at that time duly recorded. 

in tne body of the lease and in a blank which originally 
appeared in the printed part thereof is a written statement te the 
effect that the party of the second part (that is, Michael and Marie 
Bruder) create a lien or mortgage, to sesure the prompt payment of 
the rent, on two certain pieces of real estate, one known as 
Number 2145 Dayton street and the other as numbers 4411 and 4413 


North Clark street. The party of the first part is authorized to 


enter upon and posséss these premises to all intents and purposes 
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as owner thereof, without legal process, in case at any time during 
the term of the lease there shall be sixty days unpaid rent of the 
premises thereby leased, It is expressly stated that it is the ine 
tention to pledge, mortgage and encumber said properties for the 
prompt and faithful performance of all obligations incurred under 
the lease. 

At the time the lease was executed iir. and Mrs, Bruder, 
husband and wife, lived on the Dayton street premises, However, some 
two years prior to the beginning of this suit she moved away and 
vacated the premises, and mo question about her right of homestead 
is therefore raised on the record, Michael Bruder, her husnand, 
went into possession of the demised premises. On July 31, 1914, he 
died, leaving a last will and testament, which was admitted to pro 
bate and in which barie Bruder was named as executrix. She qualified 
and has ever since acted as executrix, 

Wichael Bruder remained in possession of the demised 
premises up to the time of his death. His son, William Bruder, 
theresfter continuously remained in possession of the premises until 
some ten weeks after the bill of complaint was filed. He moved out 
July 15, 1919. 

The premises which this ieape purported to mortgage as 
security for the rent were owned by Marie Bruder, The evidence 
shows that she was born in Bohemia, that she cane to America. when 
about eighteen years of age, and in the same year married Michael 
Bruder, The master found that she is fairly intelligent and undcer- 


stands and speaks the English language, She siened the lease and 
she signed the written agreement reducing the rent for the first 
year - both times at the request of her husband. Her testimony is 
that her husband on each occasion stated that he was in a hurry; 


that she did not read the papers she signed before she signed them; 


that she asked her husband what the first writing was and he told 


' * ive of. * 1 J 
goitsh smit yor ge seso at .sasc01g Iepel Srroctt Hey , ootenrt s 8B 


ett ty $nor Bieqra eysh Uixie od Ifr-ie oxedd eoner sft to xsd Sat 


-ni oft ui #t Send besete Eleestgxo el FX .Bbsenef vetstedt codinvee 


eit tot esisisqorgy tise zedwyone Dae eyeptrom ,ohhelo of ‘nottmee — 
tohmy borin! wuditeyttvo Ltd So sonauteteeg f/tutter ban — 


— 


<tobyt& et ng 4! Lotieexts wesw easel of? emit orld tA 


emcee ,tayswol assimerq jeetice Mtiyet adi mo Bevif .otiw base —E 


Bm yswe haven ede dive afdt Io anne eat of teolite sissy ome 


. —X et 
beotesmed to t#git ted suodes sotdes. it) on hme ,eoslmotg oft beteoay 


,oasdeud zed ,tebuti leadoi’ ,broost off ae Bae las — 
od ,Of05 [6 A m0 .eeeimete becliweh eft to coltensetog shat fnew 
fe Tas SSL 

“org oF beitinbs sew coldw ,smemssust hie * tesl 2 gutvaet ,belkb 


beltifeyp e:8 “ xitjuvexs as Lemea eaw vbrt e sottw at Page 
. .xiteyoaxs 88 " bedoe eoaie trove 4 
becimeb edt to moieeeerog al bonisxet obese feanoiM — wish 
~tebsrrd maiiciW ,moa ath .éeod eicl to ould odd of qu — 
fttay eeathetq edd Yo golesseacg al Seniamet ylegount!aos —— 


to bevom oh .beltt ase taielgmos to [Lid on! isfte asow oot *. 


bret at at 


ge ogeyitom of Do ttogisg eacet aint dobcw eoatas; q Ps —— ae 
ogee 
sonebive oat teens sire yd beawo erew tnet “ond tot vetasbee 


1%) 
new . eokremMA of sono ods tes ,elmedot at mvoc nat oza sand ow 


TontiolW hetcirem twesy cman oft ml fos .she To Pteey meotiete suede 
“tebeu bie tne, iffetn) vitkat ei oce sant becot sofees BAT — 
Bae segel of? bette so 3 .omeunoctl calfand edt eiaeqe has shouts 
tertt oct tot toer ef} snlowbet snomeoupe nettity ott ——— 
ai «nomiteot 19H  .tnecdayr ted to teonpet ott te som tt ddod = may 
Janta & 


iyrred 2 at any ox dadd betate colemooc cess mo bro faust asd + 
* : rie os ee" shh otf “ 
taeda? bengir ere orcted Bemyle eda arogeq sit bao tom bid ode tad? 


Bes otf boe eaw uniiitw teritt of taenw boedaxd 83d bestes oda “Sadd 





her that it was a lease but did not tell her that it contained the 
mortgage clause which conveyed her property. Her testimony indi« 
cates that she did not know that the lease contained this mortgage 
clause until her gon William told her of that fact five months 
after her husband's death. It seems that as a usual thing her 
husband attended to her business for her; that when he told her to 
do anything she was aceustomed to do it, and thus it came about 
that she signed the lease. Usually she did not read over papers 
that her husband placed before her, and when he told her to sign, 
she did 80. She knew that he was conducting a saloon on the de- 
mised premises, 

The master found, and the finding has been approved 
by the chancellor, that there is no evidenee that her husband 
practiced any fraud, duress, or imposition on Urs, Bruder in con- 
nection with the signing of the lease and the agreement on the 
back of it, or that she objected to signing the lease or agreement. 

Plaintiffs in error contend that the mortgage provi- 
sion in the lease was in fact void, They say that Mrs. Bruder 
Supposed that she was signing a lease as a lessee of a saloon; that 
she had no knowledge that the paper she sisned was also a mortgage 
on her individual real estate, situated in a different place, and 
in which her husband had no interest; that the essence of a morte 
gage is the intention of the mortgagor te create one, and that 
the creation of a mortgage is not accomplished until the mortgage 
is delivered as a mortgage. They point out that the mortgage 
provision of the lease contained no words of conveyance and that 
ites literal terms were those of an equitable mortgage, and that 
particularly in such a mortgage is it true that the intention of 


the parties must control. They say that the manner in which the 


signature of Mrs. Bruder was obtained shows an adroit scheme on 
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the part of her husband to defraud her, and insist that under the 
circumstances the signature of Mrs. Bruder was in effect a forgery. 

We do not think that the facts justify such a conclu- 
gion. It is admitted that Mrs- Bruder siemed the lease and by 80 
doing obligated herself equally with her husband to see that the 
rent reserved for the demised premises was paid. Ey due process of 
law this obligation might have been made to attach to her property, 
whether the mortgage clause had been inserted or not. 

The lease contained another clause which provided that 
she and her husband both waived service of process and gave the com- 
Plainant the right, upon default in payment of the rent, to confess 
judgement for the amount due, waiving process, releasing errors, ete. 
She thus indirectly bound the property which by the mortgage clause 
was conveyed. 

While the evidence shews that she did net read cither 
the mortgage clause or the other provisions of the lease, she had 
an opportunity to de se, not only at the time she signed the or- 
Eginal lease but afterwards when she signed the notation on the 
pack of the lease providing for the reéuction of the rent, 

It further appears that on @ subsecvent oecasion she 
went with her husband to complainant's office, when he was asked 
to and did execute and deliver to both of them a release deed by 
which he released his lien under this lease and subordinated it to 
& prior lien which wes about to be placed upon the property by Nrs. 
Bruder in favor of the Easper State Bank, 

Again, the record shows without dispute that a short 
time after her husband's death she was advised by her son William 
that the lease contained this mortgage cleuse. So far as the record 


shows, she did not protest against it, and in no way, prior to the 
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filing of her answer in the present suit, did she ever claim that 
she was in ignorance of the existence of the mortgage clause in 
the lease or disavow it in any way. Nor can we, in weighing the 
evidence on this point, overlook the fact that the lease was re- 
corded within one month after its execution, and that upon the 
death of her husband Mrs. Bruder as executrix of his estate oame 
inte possession of his personal property, which would include this 
lease, 

Plaintiffs in error argue that lirs, Bruder was not 
obligated, upon discovering the emistence of this mortgage, to 
take any affirmative steps te repudiate it. They urge that it 
was void and that she had a perfect richt to leave the assertion 
of her rights to such time as an attempt might be made to enforce 
its provisions. All this may be true, but it is beside the point, 

In weighing the evidence it is, we think, material and 
proper to be considered that she did not act as @ reasonable wife, 
who had been deeeived and defranded by her husband, would have 
acted under such circumstances, 

While it is true that the finding of the master does 
not have the weicht of the verdict of a jury, nevertheless, as he 
saw the witnesses and heard them testify, his finding, which has 
been approved by the chancellor, is entitled to some weight; and 
we do not think we ean say that the finding is not sustained by 
the evidence, 

Counsel for plaintiffs in error relies verg much 
upon the case of Marden v. Dorothy, 160 N. Y. 39, and we have 
examined that case with some care, It was in the Court of Apnveals 
of the State of New York upon appeal from the ceneral term of 


that state. The Court of Appeals, wmlike this court, has power 
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to review only errors of law, not errors of fact. The opinion 
there states that it has been specifieally found that "the plain-« 
tiff never intended to execute, and did not sign or deliver, any 
obligation, contract or conveyance whatever," The court therefore 
concluded that there was no act of the plaintiff, who there brought 
the suit, upon which any right or equity could be based in favor 
of the defendant mortgagees, In this important respect, therefore, 
that case is clearly distinguishable from this one. It is, how- 
ever, interesting to note that the decision was by a divided court, 
two of the Judges voting for affirmance, two coneurring, two dis» 
senting and one not voting, Among the cases relied upon in one of 
the dissenting opinions is that of Gavagan v. Bryant, 83 111. 376. 
Other cases cited by plaintiffs in error, on which they rely, and 
which are also clearly distinguishable, are Green v. Wilkie, 98 Ia. 


74, and Delfosse v. Kendall, 283 Ill, 301, which are cases arising 





out of suits on negotiable instruments, the last nemed depending 
on the proper construction of section 10 of the Negotiable Instru- 
ments act. These cases are therefore clearly inapplicable, 

We conclude that the decree was proper under the find- 
ing of fact that there was no fraud; but even had fraud on the 
part of the husband been shown, we think that Ure. Bruder, in the 
face of her undisputed negligence in failing to read the document, 
would be precluded as against the complainant from setting up that 
defense under the familiar rule of law that where one of two per- 


sons must suffer loss, he who by his negligent cojduct made it 


possible for the loss to occur must bear it. Anderson v, Yarne, 


. 


71 111. 20; . ©. Re R. Co. v. Phillips, 60 I1l. 190; W. J. Go2 
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Storage Co. v. Bankers Nat'l Bank, 176 111. 260. 


Plaintiffs in crror contend that the complainant was 
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also negligent in that he failed to make specific inquiry of Mrs, 
Bruder, who was at that time in possession of one of the premises, 
There is language in Marden v. Derothy, supra, which would seem to 
justify that argument; but we do not think it has ever been held 
in this state - and we think it ought not to be = that one taking 
an instrument of this sort in the usual course of business is re- 
quired to exercise any such degree of diligence, The first ques- 
tion on the record must therefore be decided against plaintiffs 

in error. 

It remains to consider whether the court erred in ape 
proving the finding of the master as to the amount of rent due 
under the lease, Plaintiffs in error de not deny that the 
amount found due is the correct amount, provided the terms of the 
lease are in force, but they set up an alleged oral agreement with 
Willial Bruder, son of Michael Bruder, made, as alleged, subsequent 
to the death of his father, whereby it was agreed that the rent for 
the premises should be reduced to $400 a month, With reference 
thereto the master found that in January, 1916, William Bruder 
called on the complainant at his office, said that he was going to 
move; that $400 a month rent was about all he could pay, and that 
the complainant orally agreed with him to let him stay until he 
got ready to tear down the building, provided William Bruder would 
pay $400 a month. The master found, and after a careful examina~ 
tion of the evidence we agree with the finding, that there was no 
agreement between Mr, Hecht and William Bruder that Hecht would 
remit the balance of the rent due under the lease; that as a matter 
of fact the arrangement between them was never fully executed and 
did not modify the lease, 

The finding of the master does not have the weight of 


the verdict of a jury. We have read with care the correspondence 
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which passed between Mr. Hecht and William Bruder in regard to the 
payment of rent, and from which it is argued an agreement to reduce 
the rent to $400 a month may be inferred, These letters show an 
agreement by which William Bruder was to be allowed to stay upon 
the premises upon the payment of that sum, But do not establish 
any agreement by which the provisions of the lease were to be 
modified, It therefore becomes unnecessary for us to diseuss the 
question raised as to whether a written lease under seal may be 
modified in that way. 

The decree entered was proper, and we think the only 
one that could have been properly entered under the evidence; it 
Will therefore be affirmed, 


AFFIRMED, 


McSurely, P. J., and Dever, J., concur, 
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IN THE MATTER OF EMMA LEWIN, } £ 

arrested at\the suit of é 

Paul W. Tatge, Administrator a 

of the estate of EDWIN LEWIN, ff APPSAL FRO 

deceased, ral 

HMA A. LEWIN, : ff COUNTY COURT OF 
\ COOK COUNTY. 

VSe 


PAUL W. TATGE, Administrator 
ef the estate of Edwin’A. Lewin, 
deceased, ; 


Appellee, 
MR. JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT, 


This is an appeal by petitioner in the County Court 
from an order of that court which remanded petitioner to the 
custody of the Sheriff of Cook Vounty, 

The petitioner having been arrested on a capias ad 
satisfaciendum, sought te be released from such arrest in the 
County Court of Cook County under the provisions of the Insolvent 
Debter Act, Cahili's Revised Stawmwtes 1921, chapter 72, page 
1945, Pursuant to the provisions of section 6 of that act, 
she presented her schedule and mbmitted to an examination as 
to her assets. The examination apparently convinced the trial 
court, a8 an examination of her evidence in the record can- 
vinces us, that the schedule was not a truthful one, and that 
as a matter of fact she had disposed of a part of her property 
with the intention to defraud her creditors. Under these cir- 
cumstances the court entered the proper order, A truthful 
schedule was a conditson precedent, under the provisions of the 
gtatute, to her right to a release, 

Appellant complains that the court found in the erder 
that malice was the gist of the action in which the judgment 


waa rendered, upon which the capies issued against her, The 
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burden of proof under the law wes upon appellant to establish 
that malice was not the gist of tht action, Jernberg v. Mix, 
199 Ill. 254, She introduced no evidence on that material 
issue and the court was therefore justified in making the finde 
inge 
The order is affirmed, 
AFFIRMED « 


MoSurely, P. J., and Dever, J., concurs 
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MR. JUSTICE MATGHRTY DSLIVERED THe OPINION OF THA COURT. 


Appellant was a garnishee defendant in the trial courte 
Its snswer set forth that st the tine of the service of the 
garnishee summons, it had no property, rishts, credits, ete., 
of the judgment debtor in its possession. Wleintiff garnishor 
was given time to contest the anawer, and inter he made # 
motion to strike it. ‘The record indiestes that the motion was 
granted tut that the order to strike was not in feet entered. 

Am order wae entered, however, requiring the garnishee 
to file en additional snewer in five days. This the zarnishee 
did not do, and on August 12, 1921, ites defanlt waa entered and 
finel judgment in favor of the garniahor for the full amount ef 
his olaim, namely, $141.42, was entered. fhe garnishee aid not 
have sotual notice of thie judgment until the fifteenth dey of 
September thereafter. 

On the following day it made n motion te vacste the 
judgment. Thie motion was set for hearing on Jeptember 24, 1921, 
and at that time sppellant presented its verified petition in 
support of the motion. Thia petition alleged that the garnishee, 
eS wae ita sustom in such esses, filed its snawer end instructed 
one of its employees to watch the matter; that this employee 
aseumed thet the answer was all that was necessary; thet defen- 


dent supposed the matter was closed, and eo thought until in- 


formed of the jndgment by o letter from the attorney fer the 
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garnishor, received September 16, 1921. The petition further 

wet up fects which, if trae, showed that it had not at the 

time of the service, nor thereafter, any property of sny kind 

in ite possession which would render it subjeat to garnishment. 
At the suggsestion of the court, na smended petition 

was filed substantinily the came as that of Ceptembver 25rd 


but gorrecting a suppesed technical defect in the enswer, and the 


court 
_/ entered sn order that garnishee might file en amended petition 


in support of its metion te vaente upon payment of 525 to the 
ettorney for plaintiff. Appelinnt filed the amended petitien 
but refused to pay the #35, and beaeuse of appellant's refusal 
to pay this sum ef money, the sourt, on Oatober 7, 1921, en- 
tered an order striking the amended petition of the carnishee 
from the files andi denied tha motion of the garnishee to vaaate 
end set aside the judgment of Aursuet 128, 1921. This appeal 
foliowed, 

Appellant here insists that the ¢ourt was without 
jurisdiction beceuse of a defect in the affidavit for garnish- 
mont, in that the party making the effidevit did not atate thet 
she was the agent in that behalf of the judgment creditor. In- 
asmuch, however, as the garnishee anawered and 444 not raise 
this question in any way in the trial court, we think the scon- 
tention is without merit. horn for the use, eto., ve Goke 3. 
Wallace, 88 Ill. Ape 668; Vommereini ational Sanx v- 
Leroy layne for the use, ete., 161 Ill. 215. 

We think the court erred, however, in entering os judg- 
ment by default as againet the defendant garnishee while its 
answer wes on file, in view of the fact that no order had been 
entered striking it, and would not hesitate to reverse for that 


reason, if the judgment were before us, but as on uetter of fast, 


thie appeal is act from that judgment. 
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We also think that the court erred in entering sn order 
requiring the garnishee to pay the sum of $25 to the attorney 
for plaintiff, as a condition prasedent to ite filing an amended 
petition. Such an orter clearly exceeded the limita of reason- 
able diseretion, as hes been held in a similar case, Drinkweter 
ve Davidson, 90 Ill. App. 9, and the ellewanece of auch fees to 
an attorney not a party to the guit has been disapproved by the 
ocurts of this state in numerous cases. Anderson v. Jteger, 

173 Tll. 123; Kelinllen v. Reynolds, £09 111. 604; Montgomery 
et al. ve Dime Ssvings end Trust Co. st sl., 290 Ill. 407, 

Although more than thirty adsys kad elapsed frem the 
date of the judgment, we think the Gunicipal court, under the 
facts aa diselogsed by this receri (and by the petition) sand in 
the exercise of ite equitable powers, should have set the 
judgment asiae. It la sugzested in oppesitien to this thet 
the garnishee was negligent, but we do mot think thet it was 
inexeusably. go under 211 the ciroemstances, 

For the reasons indianted, the ordex sppealed from 
will be reversed and the @ause remanded. 


REVERSED AND REMANDED. 


Kesurely, >. Je, and Dever, J., conour,. 
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WR. JUSPIVUE KAPCHST?P DELIVERID THE OPINION OF THK CoOUnT, 


This 1s am appeal oy defendant from a judgment for 
plaintiff in the sum of $1700 entered upen the verdict of a 
jury for that amount after motions of defendant for ea new 
trial and in arrest of judgment hed been overruled. 

Plaintiff is the brother of defendant, who is his 
sister. He lived in it. Louls and che resided with her mother 
in Chicago. At various times from the year 19028 iatil 1909, 
plaintiff sent to his sister in cmall smoeunts « total sum, as 
shown by the evidence, of at lesst 54,510. 

Is response to a letter from plaintiff dated Jana 25th, 
requesting = remittances of 62,000, defendant om Jaly $, 1911, 
through Snydecker & Sompany, mortgage benkers in Chieage, sant 
te plaintiff » remittance of (2460, 

The qrestions of {net submitted te the jury were, whether 
any Oslance Was due, and, if so, how much. 

the Sait was begun July i, 1916. Defendant filed a 
plea of non-aseumpait Hevember 15, 1916. June 17, 1981, defen- 
dant aeked leave to file a spesisl plea of the atatute of Limi- 
tetions, #hish wss denied, but therenfter, leave so to do huving 
daen given, she Tiled a ples that the gauge of aation did not 
acorue to plaintiff st any time within five years next before 
the commencement of the suit. 

The first contention of defendamt here iz that the un- 


Gisputed evidence shows that the eleim of plaintiff was barred 
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by the statute pleaded. Appellent says that as plaintitf sent 
the money to her for sanfe-keeping, the canse of action would 
not sacerne until sa demand was made, eni she assumes Such «4 de- 
mand was made in plaintiff's letter of June Gb, 1911, in which 
the request for s remittance of $2,000 wae unde. Fleintiff, 
however, at that time did not demand payment of the whole ec- 
eount, at least as be underateod it, snd we think that request 
sould not be construed te constitute euch e demand as would 
justify the interposition of the plea. As defendant's argument 
ia based upon the theory thet snch demand was meade at thet time, 
the centention mist be hels te be without merit 

Defendant's next Gentention ia that the svidence 
Bhows that there was an ecoord and setiafection. she asys that 
the paym*nt ¢f duly 6th of $2456 waa secompanied by a letter 
from her stating that this “sqaered” the neceount. fhis state- 
ment is not sustained by the record, Om the oentrary, it af- 
firmatively anugers that defeniant wrote plaintiff several deys 
after tha gshetk hed been sant atating thet the ascount was 
“aquaread™ by it. Shia @acond sontention ia therefore alse 
withont merit. 

it is sext arguad that the seurt erred in permitting 
& witness te give evidence over defendant’s abjection tending 
+o show that intereat hed sgerued on the various balenees in 
defendant's Aanas from tine to time, amounting to $1471.63, 
snd. lize error wae made, it is urged, in giving, st the request 
of plaintiff, an instruction to tas jury on that aubjeet. This 
Gontention wenld be worthy of most sericus consideration if it 
@id not elearly sppear from the verdiot rendered thet the jury 


did not allow any interest to plaintiff. It appears interest 


was not sllowed. Defeniant was therefore not injured by these 
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elleged errors. 

Other instructions given are critigised but we de 
not think there waa reversible error in any of them 

It is next glaimed that the verdict is excessive. 
The evidence is voluminona and conflieting. fe have exeuined 
it with ccnsidersble care, and while the amount for which the 
jury returned a verdict ig not the amount for which wo would 
make a finding, we do net think that we cen sey thet it is 
Glenrly and manifestly aguinat the weight of the evidence. 
fe think substential juatice hac bean done, and the judgmemt 
will therefore be affirmed. 

APPIRW HD. 
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MERCHANTS & MANUFACTURERS SECURI- ) ; : 
TIf3 CO., a Corporstion, 


\ Appellee, tee 
\ APPHAL FROM oA, Ca. 


MUNICIPAL count, 1 , 
HOLTON SALES COMPANY, INC., Ss Yo, 
vA 229 1.4.69} 


VG.) 


MR. JUSTICK MATCHETT DELIVERSD THE OPINION OF THE COURT. 


This igs em appeal by the deferdant from an order en- 
tered by the trisl court on January 7, 1922. This order denied 
& motion theretofore made by the defendant to set eside a judgment 
entered by confeasion on & promissory note which contained a power 
of attorney suthorizing the confession of the judgment. The judg- 
ment was for $3,405.40 and costs. It was ontered on the 22nd day 
of December 1921. 

& motion to vacates thia judgment was made January 6th 
thereafter, ané was on that day denied. On the following day the 
defendant made ancther motion that the order of the day previous 
should be set aside, and this motion wsa also denied. Defendant 
then made a motion that the judgment of December 22nd be vacated. 
This motion also was overruled and from the order entered upen 
that motion this appeal is prosecuted. 

Two affidavits were submitted in support of the motion. 
One wes the sffidevit of KR. W. Vanier, who is the attorney of 
reoord for defendant, which was subsoribed snd sworn to by him “to 
the best of his knowledge, information and belief” on January 5, 
1922. The othor affidavit was subscribed and sworn to by Hdward 
2. Mumma, the president of the defendant corporation, on January 6, 
1922, end wee filed on the following day. ‘These effidavits sre not 


entirely sonsistent with each other as to the facts etated. 
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The note upon which judgment was entered waa for the 
gum of $3,000, made at Chicago, Illinois, September 16, 1921. It 
was executed “Holton Sales Company, Inc., By Haw. FP. liwom, Pres.* 
By its terme the mexer promised to pay the amount of the note to 
the order of Frank Holton & Company, at 314 Marquette Building, 
Chicago, with interest at 7 per cent per annun after date until 
paid. The note, on the back thereof, bears the endorsement of 
Frenk Holton & Gompany, By ©. 0. Netherton, Secretary. 

fhe sffidavit of air. Vanier states that seid Héward F. 
Mumm was not, st the time of the execution of said note, the pres- 
4dent of the defendant corporation, and the affidavits deny that 
the defendant corporation ever made or delivered the note, (appar- 
ently for that resson.}) The «ffidavit of i. Mumm, however, which 
was meade on the following day, sets up that he is the oresi¢ent 
and duly authorized agent of the defendant, and mkes his effidavit 
in its behalf, and this affidavit does not deny that Muma was,at 
the time of the exegution of the note, the president of the company. 
This would seem to have been a matter particularly within the 
knowledge of Mumm, and in view ef the fact that he falls to deny 
thet he wae the president of the corporation at the tine the note 
was executed, and the further fact that the affidavit of Mr. 
Vanier is mde only on information and belief, we think the trial 
court wes justified in concluding that defendant hed not nade out 
its defense on thet ground. 

The effidavits further state, es another defense, that 
Frank Holton & Company never received any consideration for the 
note, but ss it clearly sppesrs prime facie from the record that 
the pleintiff is a holder of the note in due course, this point 
would be immaterial unless the affidavits should further aver that 


plsintiff took the note with knowledge of facts putting it upon 


notice of the defandant'S rights. 
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Another supposed defense set up in the affidsevits is 
thet the endorsement which appears upon the note was made without 
authority, end it is averred thet sinee this is so, plaintiff is 
not, in fact, the legal owner of the note. It is not denied by 
the affidavits thet C. 0. Zetherton, who andorsed the note in 
payee's name, was, in fact, the secretary of the payee company, 
but it is argued that the secretary of s corporation, "excbpt 
where he is expressly vested with authority or where he has besn 
apparently clothed with authority se to do, has no power to exe- 
eute negotiable paper, such sa bills, notea or checks, or to in- 
dorse such paper even for trenefer." Citing 6 Fleteoher's Cyelo= 
pedia Corporations, p. 5264, See. 2076. But this general rnule 
is subject to exceptions, as where, in the course of business, 
it has been the custom of the secretary to make such endorsements 
with the knowleége of the sorporstion, and in one case it has 
been helé that the secretary of a corporation will be presumed to 
have authority to endorse « corporate note for trensfer. Swedigh 
Agericen Jationsl Bank ef Minneapolis, v. Zoebornich, 156 Wis. 474. 
It does not here appear from the fests set up in the 
affidavits that the affiants hai mewledige as to the extent of the 
authority of the secretery of the payse corporation in regard to 
making such endcrsements. They do not say that they had knowledg: 
eof the manner in which the business of that sorporation wae gon- 
ducted. If, in fact, the secretary of the corporation had made an 
abauthorized endorsement, it would seem as if it should have been 
possible to secure the affidavit of some official of thet sorpora- 
tion, having Knowledge thereof, to such fact. 

lt is true that where affidavits in support ef a motioy 


of this sort show a prima fauie defense at law to the plaintif?'’s 
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action, the court will usually, in the exercise of sound discretion, 
permit the defense set up to be interposei. liwvertheless, the sup- 
porting sffidavits should disclose a ¢lear ond equitsble reason far 
opening up the judgment. Eevier v. Horn, 180 Ill. App. 547; Tyler 
ve Rogs, 215 Ill. App. 502. The sffidavits here submitted do not 
meet the requirements of that rule, and the order of the trial cout 


will therefore be affirmed. 


ASPIRMED. 


MeSurely, o.J., and Dever, J., soncur. 
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CHARLES ‘LOND and HARRY LORD, | 
copartners doing business 
under the names of John Lo 


Sons and Acme Waste Company, APPEAL FROE 


respectively, 
; Appeliees, MUNICIPAL COURT 
⸗ 
* OF CHICAGO. 
Vie 
' * 
FIRST WATIONAL BANE OF ENGLZWOOD, 8— 7 
a corporntiog, < 2, °°» YQ A" ie > 
* Appellant. ee See 


WR. JUSTICE MATCHETT DSLIVEXED THE OPINION OF THE COURT. 


This is an sppeal by the defendant bank from a judge 
ment for $1,568.21 entered on a directed verdict at the close 
of all the evidence. 

The action brought was in tert for the alleged cen- 
version by defendant of certain checks drawn by the mnkers 
thereaf te the order of plaintiffs deing business under the 
names of “John Lord's Sons" and “Aeme Saste Company." The 
Claim of plaintiffs was besed upon the fact that certain checks 
to their order given in payment fer geods seld by them through 
their Chicsge office, were, without ou thority se te do, endorsed 
by one ¥. J. Sdddle and deposited with the defendant bank, 
which collected the proceeds of the checks ond credited the seme 
to Riddle's acount. 

Similar transactions involving similar endorsements 
made by Riddle were considered by this court in Gustin-Bacon 
in which case a judgment against the defendant was affirmed. 


The supreme Court granted « certiorari and upon consideration 





affirmed the judgment. Gustin-lecon Mfg. Co. v. First National 
Bank of “nglewood, 306 I11. 179. The undisputed evidence here, 
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as there, is to the effeot thet Riddle had no wmithority to 
endorse thene checks. In that cree, na hore, the defendant con« 
tended thnt the fant thot Middle at a prior time had been a 
member of & Goepurtnership consisting of himself sant ene Nive t, 
which did bisiness under the neme of John Lord'n Sone and which 
represented the Philadelphia sepertnership as agents in Chienge 
and gontigquous territory, wet material in the esse. Thut coo 
partnership, hewever, had censed te act fer John Lerd's Gens 
prier to the transaesions out of which there controve ries arose 
and the fact that the cope tnership of Kiddle end Rivet had dene 
business under that mame wos held wholly imonuterini to issues 
in thet caee aw it is immeterial in thie case. 

The uncontradicted evidence for plinintiffa shewe that 
the checks were mude payable te the order of clatasiffs, some 
of them under the name of John Lord's Sens and others under the 
name of the Aqne Yaste Company; thet diddie, without authority, 
endorsed the nemea of the pavees upon these cheeks and deposited 
them in the defendent bank, which added its own endorsement and 
collected the proceeds, erediting the some te the persons 
account of Hiddle, 

That a banking corperstion ia in ouch case liable ta 
the peyee in an action of trover for the conversion af the 
checks is well settled in Reuch v. Ft. Denrborn Nat. Yank, 223 
Ill. 507; Grehe v. Keoreantile Ummet & Ssvinge Bank, 295 Ii. 
375; Bentley, Murray & Go. v. lmvalle it. 7. & 5. Bank, 197 Til. 
App. 32%. ‘That the burden of proving the authority to encerse 





the cheecke in contreversy is in mh case upen the bank, and that 
negligence on the part of the owner is not » defenae, is also 
settled by the suthorities. Jxekson Faper Efge (o. v. Commercinh 
Hat. Bank, 199 Ill. 151; Merchants Hat. Bank v. Bichole & 
shepard Cs, 223 TLl. 42; linmlin's Vizard O42 Co. v. Ue Se 
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Express Co., 265 Ill. 156; Gustin-lie fg. Co. ve First 


Nat. Bank of Xnglewood, supra. 


The appeal is without merit anc the judgment is 


affirmed. 
AFFIRMED » 


MeSurely, i. Je, and Dever, J., concur, 
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Bi, JUSTICS BATC onars GELLVRASD THE OPLNION OF THES COURT. 


This ig an epgeal by defendant from a judament for 


#4000 entered uson the verdict of a jury in am eetion on tas 
ease for perecnel injuries. 


The dealearatian alleged snd the vroo?f offered fox 
plsintiff tended to show that plaintiff’, ct that time a minor 
fourteen years of age, received ¢ertuin infurier in om aceidant 
which occurred May 10, 1915, om Kinzie street, « nublie higuvay 
axtending east and weat, near its interseetion with Lasalle 
street, ancther public bighvway extending sort amd south, dh 
the city of Chicage. 

the proof for plaintiff furtrer tended te shew that 
he Was ut that time riding a bicycle im an easterly direction; 
that at the same tine a horse hitched to a wagon and owned and 
driven by a servant of the defendant, waa trevelling in the 
same direction, eastward on Ainslie etreet; that plaintiff was 
proceeding upon his bicycle at a distance of soma four feat 
to the south ef the wagon and the horse, ‘shen the driver 
suddenly turnei the horse, Enecking plaintiff off the bicycle 
and severely infuring hie foot and limb. 

Aprellant srenen thet tie manifest weight of the 
evitenee chews no nerlirence on the part of the defendant; that 
there if no evicence tending to show that plaintiff exerei sed 


any care for his own safety; that the damages alleved are 
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grossly excessive, 
it is further argued - and thie is the only error 
alleged which 1¢ will be necessary for ue to convider - that 
the court erred in refusing te admit in evidenee an ordinance 
of the City of Uhieago which provides in substance that any 
wehicle overtaking another vehicle should pass on the left 
side ef the overtaken vehicle, The record shows that when 
this ordinance was offered in avidence the atterney for nlaintiff 
obviscted, stating an groun? for his objection thet there was ne 
evidenes on which the ordinanee could pesaibly te based. After 
Gome argument, however, atierney fer plaintiff ststed thet it 
might go in, but aftervard objsctedt for the reason stated be- 
Yoru, wid the court sustained the ebjection. Ye think there vas 
evidence in the recom) whieh wade the ordimenne carmetent, 
The plaintiff, tastifying in his orn tebalf, stated! 
‘when 1 first eaw the wagen before the aocident € was 
sbeut even with the rear end of it snd passing it by sbout 
five feet seuth of it when I first sew it. When I first 
eaw the wagon I wae nbout four fest seuth of it. I intended 
te pass it. There was a hug¢ey alongside the curbatone. 1 
gon't remeaber any other warene in the atrost at tha time 
except the wagon and the bugey. Az I started to pass the 
wagen I ranz the bel} on oy bievcle. Ther the horee turned 
I wan between the back of the horse anc the front wheels.* 
While it may be true, as the plaintiff alleges, that 
traffie rules ef publics thoroughfares, whetrer based uoon the law 
of the read oF upen ordinances or statutes, are not inflexibia, 
neverthelers we think this ordinance shauld have been allowed ta 
g6 to the jury fer ite consideration, and that it was error fer 
the court to exclude it. 


foe the errer indicated the judement is revereed ond 
the cause remanded for srother trial. 


REVZRSED AND KERAROED, 
MeSurely, ?. J., and Dever, J., conenr. 
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BR. JUGYICH MATCHET?T V TRE OPINICH OF THE couRT. 


This is an sppeal by the defendant from a judgment 
for $1,013 entered upon the finding of the court, 


The suit grew out of a contract made between plaintiff 
and defendant on October &, 1920, whereby the plaintiff agreed 
to carve and erect s granite momument with two granite markers 
on the defendant's family let in the Mt. Moyriv Cemetery in 
Chieago. The family name "4ork" was te be lettered en the front 
and back of the monument end on the markers, und the price 
agreed upon was 81,100. 

The statement of claim alleges this contract and 
gays that the work was done and the monument erected according 
to the terms of the contract, and that an account between the 
parties with reference thereto was stated on April 6, 19212, 
bat that defendent ia yet indebted therefer. 

The defense set up was thot the work and laborwere not 
first class, and the affidavit sets up that in several respects 
the monument did not conform te the specificetions. However, 
it seems that enly one alleged defect is new insisted upon by 
the defendant. He claims that the letter "0" in the family 
meme is different from the design furnished in thet the *6* 

s@ shown in the design is round whereas as it appears upon the 


monument it is squaree 
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The court refused to held, as requas tedd by the derend- 
ant, that plaintiff’ did not earve the name "ZORK™® on the 
momment in accordance with the specifications. We have 
examined the evidenee and think that the court was justified 
in refusing to so find and justified in finding acoinst the 
defendant ond entering judement in favor of the plaintiff. 

As a matter of fact, the evidence tenda to show thet defendant 
had the opvertunity to correct the lettering befom the some 
was cut in the stone Mt thet he did not deo so. His enomplaint 
was made only when he waa urgently remested to pays 

It is argued that as the contract was one involving 
personal taste, it should have been atrictly carried out and 
in such a manner eas te satisfy the purchaser, Two casen, 
Carpenter v. Chemicon) Co., 95 Va, 177 and Pennington v. Howland, 
2. 8%. E. 65, are aited. Sven if we showld hold that the lor 
as expressed in these cases ia tho law of this state, we should 
not regard the rule announced as applicable te the facts which 
appear here. 

She Judgment will therefore be effirmed. 

APPIREID 


Hewurely, /. Je, and Dever, J., concur, 
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This ia an oppesal by the plaintiff from a judgment 
entered in favor of the defendant upon a finding of the eourt. 

The plaintiff's atetement of claim alleged an indebte 
edness of defendant te plaintiff in the sum of $2,109.66, and 
interest from July 15, 1919; that in the menth of July of thet 
yeor defendant requested plaintiff to procure 2s quotation on 
Middle tates O11 Co. stock, then listed on the market; thet 
upon receipt of seid metation, defendant remested plaintiff 
to seli 1,000 shares of said steck, which plaintiff did. The 
Plaintiff called upon the defendant fer said steck in order 
that he might deliver the seme te the purchaser, whereupon 
defendant turned over to plaintiff's employe 1,000 shares of 
Middle “tates O11 Cao. stack and received $2,109.60, being the 
Sale price renlized for the listed steck ag sold by the defend 
ant. The certificate for the stock wes forwarded to New York 
for transfer, where it wis discovered that the steck so delivered 
by defendant wae shares of the Middle itates 011 Ce. of Arizona, 
and met shares of the Hiddle States 011 Ce. which were listed on 
the market and seld by the plaintiff; that os a matter of fact 
the stock delivered by the defendant was of ne value whatever. 
The plaintiff had requested the defeniant to repay the money 
received, which he had promised te do, but hxd failed and neg- 
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lested to fulfill his promise. 

The effidavit of merits by defendant was a general 
denial that he was indebted te plaintiff on an account stated, 
or that he had been a party to the transaction as alleged in 
the wtatement of claim, ond that if plaintiff had any such 
transaction it wee with some other person, firm or ecerporsation. 

The evidence for the plaintiff tended to shew that he 
was at tae time in question a stock broker owning memberships 
on the New York Stock Exchange, the Chicago Stock Exchange and 
the lew York curb market; thst he was a member of the Board of 
Trade and also of the New York Coffee Exchange; that about July 
15, 1919, the defendant ecnlled the office ef plaintiff over the 
telephone and asked fer a quotation on Middle “tates 011 Ua, 
eteck; that a clerk ef plaintiff's told him he would wire New 
York for a quotation, which he did, and when the quotetion came 
back he telephoned defendant that the murket was twe and one- 
eighth dollars a share. DLefendant then told him toe sell 1,000 
sheres. Filaintiff thereupon sold the steck nnd telephoned that 
fact to the defendant, whe said that he was leaving tewn snd 
wished to know if he could get his check, and plaintiff's clerk 
replied that if he delivered the certificate he might. About 
twenty mimitesa later defendant appesred with the supposed 
certificate and said that he would guarantee the legality of 
the transfer of the stock. Ur. Nystrom, with whom defendant 
desit, then told the cashier to issue a cheek to him, which 
the cashier did, and turmed over to defendant this eheek for the 
sum of $2,157.60. 

The only Middle States O11 Co. stock ot thet time 
listed on the exchange wau the Middle states O11 Co. of Delaware, 
It turmed out that the certificste delivered wns for stock of 
the Middle States 011 Co. of Arizona, a concern which had been 
out of existence for a number of yeare and the stock of which 
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was valueless. hen the matter was taken up with defendant about 
ten daya later, he stated thet he had purchased the certificate 
from some bank in Texas; thet he had brought suit there and that 
he would make restitution for the amount involved. The cvidence 
aiso showed that he had never done this. 

The defendant has not appeared in this court and we 
are not therefore informed us te hie theery ef defense nor as 
to the reason which induced the trial court te make a finding 
for the defendant. 

It appears thet the check given in payment for the 
stock on July 15, 1919, was made out to the order of the Inter 
national Finance & Gecurity Company; tht this wes an Illinois 
corporation with a capital stock ef $5,006, $4,600 of which was 
subscribed for by the defendant and 6400 by four other individuals; 
that the authority to open books of subscription fer ite capital 
stock issued frem the office of the Seerstary of Otate en Kay 26, 
1919, and that ite charter was filed for record in the recorder's 
effice of Cook County on July 16, 1019, the day following this 
transaction. It may pousibly have been the theory of the court 
that beceuse the check was made out w the order of this corporation, 
that the corporation and not the defendant personally would be 
liable. If a0, we de not agree with thet theery. ‘e think a 
preponderance of the evidence indicates that the transaction was 
with defendant and for hia benefit; thet the check was given at 
defendant's request under « misteke of feet, which renders him 
ilable to pay to plaintiff the smount of money received on the 
check. 

The evidence shows that defendant was a director of 
the international Finanee & sscurity Company. Under the 
provigions of section 14 of the Corparstion Act, under which the 
Company was erganized, (iiee Hurd's Revised Statutes of 1917, 
chapter 32) he was liable personally, having assumed ta exercise 
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corporate powers without complying with the provisions of that 
note 
For the reenons indiented, the Judgment will be reversed 
with findingsef fact and judqment for the plaintiff here for 
the amount of the check with interest at % from July 15, 1919. 
Reversed with findings of fact and judgment here. 
REVERSED WITH FINDINGS OF PACT. 


Mesurely, Pe Je, and Dever, cea, FONCUMe 
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FINDINGS OF FACT. 


We find the facts to be that on July 15, 1919, the 
appellee, Jomes N, Fulton, delivered te the plaintiff, Jillian 
H. Colvin, ceing mosiness a8 ‘im. He Colvin & Ua., a certain 
certificate of steck which wes supposed te be « eertificate 
in the Middle States O11 Co. of Delaware, and to be of a value 
of $2,109.60; that as a matter of fact said certificate delive 
ered represented stock in the Middle States Gil Co. of jrisena, 
a corperstien which was eut of business and the stock of which 
was valueless; that plaintiff et thet time delivered to the 
defendant a cheek to the order of the International Finance & 
Security Company, a corporstion organized under the laws of 
Tllineis, for the amount of the sapposed value of the utock, 
which check was paidsy thet esid tronnaction was in fact between 
the plaintiff ond defendant; that upen disesvery of the mic take 
as to the character of the stock, plaintiff demanded the repay- 
ment of said sum of $2,109.60, which defendant several times 
agreed te repay but afterweria failed te do ao; that plaintiff 
apvellant, Yiiliem NH. Colvin, is entitled to recever af and 
frem the defendant apvellee, Tomes N. Sulton, also known as 
Jemes N. iecrest, the said sum of $2,109.66 with interest 
thereon at the rate of 5 per cent per anmm from the pth day 
ef July, 1919, to this date, making « totsl cum of $2,485.74, 
for which judgment should be entered. 





es | } 


oe | 


serra - Yee 
- ib 
ePSAT CO BORICHTT 
ent ,CL0L 21 vini as taslt vf of afout off DedD aw Ole 


— .Vibtetaks oft at buvevileh ,not ist .% somh ,estleqge” 

Alefie. S yeS9 & mkvie .H .eW ee eaeriow qeiel .wkvie® sR” 
ataortisi00 © ed sf Levoygws shw ai dte wnete te stmo Plistes 

suley s to od of bun ,otawnied * * £20 aetats SPORit om a8 c 
“viteb sfanrtivi9o blse dont Yeo vetteam « ea samt (08.00L,8% Yo 
earoeixs te .oo £20 eetaes eLG5Eu off at dooty hednonetqet bere 
dolwe te acets od? base seonter’ Yo tuo saw doidw asiteregres s 
sit of howsviiob emt? dodt fo Yearmiely ded? jweeloutay aaw 

& coment Laneivametnl ai? to ustie edt ef Moods & #mehmeteb 
% ewsl of? t0h0u bexinsyto noltssoqros « yyingmo? ywicuped 
edoote att to anlar benocgam odf to dmuome one «col ,etouktiLt 
moowed fon? uh saw nolfounaert Shes tatt phkeq ace Sloat dobde 
sdatoim od? YW yrovooals moqy tad! jiunhaeled bye Tibtabatg ett 
~yaqat ott bobmammh Yitinkaty .kpote odf Yo wefowtade ef? of en 
eeni? Latowes fmsbmetebd dolttw .o8.POL,8¢ te que biee to dnom 
tiMsatalq fait ;on ob of heltet nbrervette tal yaqet of Soorge 
ban tO teveret of Seltitne ex wrivied .8 aetLil ,sanileres 
sa mwomt onle .aoviv’ . osmul ,0@l Loegs trebaeteh ef? mer? 
Sumretal Mitw O8,.201,0¢ to mux Dhar at? feets88 .4 comet 
wb AGL odd wott sums cee foes tog & to Ser ett ta mooted? 
oO. 48t 82 Yo meu Lato? a qritlem .oteh abst of ,9i0L ,vint Yo 
eSoretce ed Sivade Soomyphel fold 02 


270 = 27746 Vi from f A 


SALINGMA, 
Appellant, 
/ ASPGAL FROM SUPERIOR GOURT 


f 
RAND MeWALLY & COMPANY le 
Corporation, PAYAaNnd Ti), 







— 


VS. 
OF COOK COMMTY, 


& GG., a Corp@ration,/ and Oo. ¢, 
HEATH & 5O., —— , } : ——- / 
A any sane 99 29 F 


⸗ 
WR, JUSTICH MATCHET? DELIVERMD THE OPINION GF THE GOURT, 


Ynis is an appeal by the olaintiff in the trial court 
from a judgment entered agsinst him for costs, The case wae tried 
by the couxt without a jury. Neither findings of fact ner preposi- 
tions of lew were submitted to the court, the glaim of the plain« 
tiff is stated te be on a quantum meruit for services as an attorney 
at law revidered to the defendants, for which he damands the sum of 
$10,000, $2,500 of which amount is alleged te be due as a retainer 
and the remainder as the worth of legal services performed, The 
declaration was the couron eounts. In response to a rule to file 4 
bill of particulars, plaintiff set up a supposed claim on a written 
contract and demands om account of services as an attormey, rene 
dered in certain so-called local suits in the State of Iowa. These 
demands have, however, been abandoned. There was a stipulation be- 
tween the parties under which it was agreed that the pleadings might 
be Gisregarded by either party, a practice not at all cendusive te 
clearness of issues or brevity of record. 

However, it appears that the defendants rely on pleas 
of noneassumpslt and of the statutes of Limitationa., They alae cote 
tend that if it be considered that services were in fact rendered, 


as claimed, the same were wholly without value. 


Two controlling queations appesr on the reeord. 
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First, whether as a matter of fact there was a joint emilayxent by 
the three defendants; and, second, whether, assuming sush employment 
existed, the right of setion is barred by the statute of limitations. 

Plaintiff is a prominent attorney practicing his pro} 
feszion in the stata of Towa, ‘The defendants were engaged in the 
bueinesa of publishing school books which they desired to have 
adopted by the authorities ef the different mmicipalities of 
that state for use im ita publie seheols, fhe American Book Come 
pany was 4 large publisher of sehool beoks designed for similar 
use, and competed with the defendants for the Lowa business, it 
was alleged that in the course of such competition the American 
Book Company endeavored to induce the various local eehool boards 
to breach contracts theretofore entered inte with the several 
companies whieh are defendants here, 
7 Plaintiff in the year 1903 was employed by Maynard 
Merrill & Co., one of these defendants, in connection with litiga- 
tien then pending in lowa and grewing out of these alleged practi~ 
eee, The defendant haynard Merrill & {o, asked plaintiff for a 
written opinion as to the best plan for securing ite legal rights 
end preventing these supposed wrongs, Pisaintiff rendered an 
opinion under date ef Decevber 14, 1903, and in substance recom 
mended that a suit be brought against the American Book Company 
in the Federal court, praying an injunction against theese allaged 
practices, 

As its sehool book business was limited, Maynard 
Herrill & Co, suggested to plaintiff that he make a trip to its 
offices in New York to the m4 that several publishers similarly 
situated might be induced to Join in the uwntertaking of bringing 
gueh a suit, in order that the axanses of aach company wight be 
lessened, Pisintiff made thie trip te Hew York in February, 2904. 


He afterwards presented his bills for the expanses of this trip 
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and for the opinion rendered, 211 of which have been paid in full. 
At the meeting held in Sew York Mr, Merrill was pres 
emt for the Maynard Merrill Company, Mr. Pulsifer for the defendant 
D. ©, Heath & Co,, the defendant Rand MeNally & Company not being 
represented at that meeting, A third firn, Silver Burdette & Co., 
which is mot «a defendant here, was represented. the evidence shows 
that Mr. Merrill stated at that meeting that he wished a written 
contract; that he did net have enough interest in the matter to go 
into it in an wilimited way and that he did net wish to go in at 
all wnless at least two others would Join ia the enterprise. Mr, 
Silver of Silver Burdette & Co, having decided to stay out, it was 
agreed that Heath ond Merrill would try te get Nand Meiially & Ce. 
to join in the matter. Kr. Pulsifer testifies, and is not contra» 
Gicted, that Myr. Merrill at that time asked plaintiff: “That, in 
‘your judement, would be the coset, the total cost, of such a sult, 
including lawyers’ fees, court fees and expenses. What do you 
think would be the maximum cont?" Judge Salinger replied, 
"95,000, Wr, Merrill then said, "That means all of the costs in 
such a suit?* "It does.” “and would you undertake ii fer that 


price?* "Zl would.* “There shall be no further charges for 
anything over and above the $5,000." He said, “Yes." Mr. 


Pulsiger further testifies in substance that he sald he wanted a 
contrast in writing setting that out, and that it was agreed that 
the further carrying out of the plan should be conditioned upon 
getting Rand MeSally & Go. to join in the prosecution of the 
Federal suit. 

On Mareh 19th thereafter Maynard Merrill & so, #rote 
the plaintiff as follews: 

“after a conference with the other publishers whose business 


interests have suffered by reason of the wilawfu} acts of the 
American Book Company, md upon your assurance that the cost of 
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resecuting the action to a finish will not exeead five thoueand 

8,000) dollars, Messrs. 9, ©, Heath & Co., Rand, Helilally 4 Co. 
and ourselves have decided to authorize you to proceed at once 
te secure an injunetion restraining the American Book Un. from 
unlavful interference with our business,” 

whe letter further stated that it was the understanding 
of the latter that the expense involved would be divided squally 
among the different houses authorizing the suit; that there might be 
some expenses peculiar to individual cages whieh should be charged 
to individual houses, and that any arrangement which the plaintiff 
and the other publishers considered fair and aquitsble would be an- 
tirely satisfactory. Plaintiff seknovledged regeipt of this letter 
om March 29, 1904, stating that he would “seen write you fully 
about it.” 

Jupe 20, 1904, Kaynard Merrill & Co, again wrote plain- 
tiff, calling his attention to the fact that they had written him 
on March 19th, that he had seknowledged receipt of the letter, but 
that they hed net had the pleasure of receiving hie reply as promised, 
June 26th plaintiff replied thai he had beem in direst touch with 
Rend, Melally & Co, and 3, 0. Heath & Co., and that both had agreed 
te join in the fight and bssy their prapertionste share of the 
cost, but he had not had their agreement put in writing: that the 
writing would come to Maynard Merrill & Co. after the other de- 
fendants hed signed; thst wher he kad srranged definitely with 
these two firms he would arrange to meet Hr. Merrill; that he 
hoped to have the matter in shape to present to the preper court 
on or before October 1, 1904. 

Thereafter plaintiff arranged en appointment with dee 
fendants Rand Melially & Co. and Db. &, Heath & Co. at Chicago on 
July amd, and 0. GC. Heath & Co. signed a contract by the terzs ¢ 
which plaintiff was employed to conduct the suit, but which p) 


ne limit whatever on the fee that he right charge. Rend Mey 
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Co., however, refused te sign this agreement. July Lith the 
plaintiff submitted another sontract, which was signed vy both 
Rand MeNally & Co. and DB, ©. lieath & Ce., and which srovided that 
his fee for conducting the litigetion should not be less than 
$5,050 and not more than $10,000. ‘This contract Maynard Merrill 
& Co. afterward refused to sign for the reason, as they claimed, 
that it was not in accordance with the agreement made in New 
York. 

Plaintiff in the following year endeavored to get 
Maynard Merrill & Co. to recongider wid sign this contract, 
effering to make a gollateral agreasent that ite share of the 
expense should not be more than oneethird of the 95,000, This 
Haynard Merrill & Co, refused to do, 

Defendants adwit that between March 19, 1904, and 
July of the same year, defendants Maynard Merrill & Ce. and 2. CS, 
Heath & Co. wrote the vlaintiff some six times regarding prope sed 
evidence to be used im the Federal suit. ‘They say that this was 
done under the impression that plaintify had accepted ihe /XaXEMN of 
Mareh 19th. They say that plaintiff prebebly di4 no work whatso- 
ever in response to these letters, but that, whether he did er 
not, he was .nevar employed. 

the refusal ef Maynard, Werrill & Ge, te sign the 
contract, to which the ether defendants had already acceded, was 
discussed et a sonferenee held at its office in New York City on 
September 26, 1905. At that time Mr. Merrill told plaintiff that 
not having heard further from him or from the other parties, he 
had considered the matter at an end. The plaintiff sai4 that this 
Was not his understanding; that he had during the year past bean 
collecting evidence which he thought would be helpful in sonneetia 
with the propesed suit, and aaked whether 1t wae their wish now 4) 
he should prosecute the suit. Mr. Merrill told him that he aati! 
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not erewer this question without giving it careful consideration, 
and mot until the return of the treasurer of the company. The 
Plaintiff said to that, that while he recognized the rient to 

give up their prosecution of the suit, he felt that he was en- 
titled to reasonable compensation for the services which he had 
alresdy performed in that connection. Hr. Merrill promised at 
this conferences te write plaintiff, whieh he theresfter did on 
Daceuber 15, 1905, inferming plaintiff that he had consulted with 
the other twe defendanta and leamed that they alsc had wnderstood 
that the whole matter had bean dropped by mutual consent; recited 
the letter of March 19, 1904; stated that several months afterward 
they had received from Chicago copies of a conditianal contract, 
which they had refueed to execute because net in accordance with 
the agreenemt made; that they had from time to time been sending 
cheeks for their share of the expenze in the local suits, and 
further stated: "Ye understand that one of these gases is now in 
the Court of Appeals and will be heard in Janusry next, and that a 
decision in that cose vill determine whether cur lowa grievances 
against the A. B. Go. furnieh us any adequate material fer the 
prosecution of the ‘major suit,' We had relied mainly on the 

Ilewa material for a sufficient cause of action. Ye understand 
that Hesers, Rand. MeNally & Go. and Hesers. BD. C. Heath & Go, 
agree with us in thinking thet it would be wovise to carry the 
matter further if the decision of the Iowa Court of Appeals is 
adverse to our contention, and it is the wish of all three houses 
that ne expense should be incurred in the matter witil that case 
is decided. We have endeavored to report faithfully what we 
understand te be the view of the other houses, but it mieht be 
well for you te commmicste directly with them in regard to the 


mattor.* 


Te this letter the plaintiff replied December 19, 
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1906, as follews: 

"I admit that you are not boumd to sign the written cone 
tract which thea other firms have signed, and that if you don't, 
there ie no written contract. 

"i grant you the right to direct that, witll) the Malleas case 
is decided, no further expense shall be incurred in the injune- 
tion euit. 

"but when all this ia said, there remains the fact that I 
wae retained in the injunction ault, worked in Lt, gave divege 
tions in it, md acted uren material furnished me by the repe 
resentatives ef the threa firms, 

Yairi; construed, your meuing is, that you do not wish 
te enter into a written contract on? that you msy abandon the 
injunetion spit if tne MeRees decision should prove adverse. 

If I anv right in this interpretation, kindly advise me what 
adjustment you provese on the unmrriiten contract which this 
letter has already deseribed, * 

Ye this Maynard Merrill & Ue. replied on Decexber 
22, 1905, that the other houses would speak for themselves with 
more authority and thet they were gled that plaintiff? was to eome 
municate directly with them; that they had been under the ine 
preesion, perhaps without aufficient grounds, that plaintiff hed 
been paid in full to date, but that they had no doubt but what dee= 
fendante wowld agree in wishing to have any compensation due or 
eomning due premptily puid. The Letter atated: "Our own idea hag 
been to let the matter rest until we get a decision in the ease 
goon to be heard. Ye should be glad to learn your wishes ia the 
matters, * 

Deceriber 26th plaintiff replied that he hed ne chjece 
tiem toe letting the main question rest watil « decision was ob- 
tained in the case before the lowa Supreuwe court, but that he 
did ebject to the position that the case had bean mutually 
abandoned amd that the fallure ic execute the contract had 
ended the whole matter, He stated: "My posliion way and is 
that said suit was not abandoned, and that whether a written cone 
tract was eigned or not, you cwed what was reasonable for a re- 
taimer and the work dene in the case,” 


Jacuary 18, 1907, the Meiees case was decided ty the 
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Supreme Court of Iowa and adversely to the contention of the dee 
fendants. The Iowa esurt in substence held that the original 
contracts of adoption had not been legally mad@, snd that, as the 
gontracts had no existence, the parties t¢ them vere mot entitled 
to amy relict. 

After thie decision >, C, Heath & Co. wrote the slaine 
tiff stating that they had received a transeript of the decision 
of the Jupreme Court ef town; that they supgesed plaintiff had 
—* it enrefully ond would be interested te know what he 
thencht of it and hoped he rould find it convenient to make a re«- 
port om the ease at en early date, #laintiff revlied February 
11, 1907, stating that the effeet of the decision was to make 
every adoption ever had im the state imvalid; that it hit the 
A. B. Ceo. harter then anyone else: thet it wewld have no e#ffeet an 
the general suit except to rexove things 4one in the State of Towa 
from the List of acts on ncecunt of which ean injunetion might be 
obtained. He gave hie opinion that it would be of no use ta apply 
for a rehaaring; that if wlehed, he would have a statement of the 
costa im the Sietrict and Supreme courte wade out and ferwarded, 

February 12, 1907, 3. ©. Heath & Co. replied that 
plaintiff's opinion cofincided in general with the opinions of 
others whe hed examined the decision; stated that in June, 1905, 
® cheek had been sent to plaintiff for $500 te cover the $200 
which plaintiff hed advaneed far costs and $300 on fee account; 
thet the writer's impression wae that the $200 was excected te 
approximately eover the costs in the case up to the deciaion of 
the Supreme oourt, 

Plaintiff again wrete Maynard Merrill & Co. on Uepe 
terber 12, 1957, asking them te refer to their letter te him of 
Desenbor 13, 1908, his of Decerber 19th, theirs of Decexber 22nd, 


and also his of December 26th of the same year, He asked them te 
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make an examination of the correspondence referred to and advise 
him of their further pleasure, Kaymard Merrill & Co, replied 

on September 17, 1907, stating that after looking over the oore 
respoudence referred te thay 414 not see that they needed to 

eid anything te what had already bean written; called plaintiff's 
attention to his statement thst he would take the matter up with 
the Chicaro housesaand communicate with them again ofter the We-~ 
Nees case waa tried; etated that oq they had no Letters from 
plaintiff since that date they were without inforration as te the 
result of hie corregponiense vith the Chicago houses, but would 
send them a scopy of his letter, The plaintiff did not reply to 
this letter until September 4, 1909, when he again wrote ¥aynard 
Merrill & Co. agking for an immediate anewer to bis letter of 
September 12, WoO?, and stating that “some adjustment of matters 
between us must come to pass very soon." Meynard Merrill & Ce. 
replied September 7, 1969, melosing a copy of their letter of 
September 17, 1907, and stating, "We really de not see what more 
we can say." 

Decenber 20th following plaintiff again wrote, calle 
ing attention to the sorrespondence which he eaaid clearly showed 
that the adjustment of what was due him wae te await the decision 
of the Hefecs came, ond that after that case was decided he was 
to be paid, and it was, heetaud what further work was to be done. 
He stated, "I am constrained to say te you that you mist find a 
way to see how you gan cay more than this. You hove ns verfect 
right te discontinue the litdyation in which you retained me, but 
you can not pay your bills by writing such letters as you heave 
written, " Plaintiff requested that someone authorized to speak fox 
the three defendants should meet him at Deskoines, there te @ee 
termine, first, whether any furtser work should be done; and, 


second, the arount that was due bim. Ee stated that if an ade 
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Justment was not soon had he would bring suit, 

Charles “. Werrili Co,, suecessar to Maynard Merrill 
& Go,, reviled that if plaintiff felt that he Aad a claim acatnat 
them and the other houses, would he please aw0nit it, mokine 1t as 
specific as possible; that they would endeavor in the near future 
to have a conference whith the other defentants wd would advise hig 
of the result. Plaintiff revlied December 26, 1909: 

"You do knew that you aaployed me, that this inmvolvse a 
retainer fee snd that I did work watil you satonned me to avait 
the decision of the Nellees casa, You know you offered ma 
$5006 on contract for the work. You also know that the other 
two houses signed on agreement to pay me 910,005, This aarely 
givee you soms bagie for conferring with the ethers and then 
arrenging a meeting to settle detalls. 

twill wait @ reasonable time om your conferenee with the 
ethers and upgom you advising me of the reault. ut I muet hear 
something definite by or bet re Febraary first, 1910, or I shall 
be eompelled to bring suit as IT wrate bafore.* 

January 5, WG, Merrill & Co. replied that they had 
alvays met their oblig¢stions fully ond prometly; that they had 
suppeced that plaintiff hed been seid in full for ell services 
vendered; that they had written plaintiff, asking him t« mbsit Ris 
Claim, making it aa specific as poendble, and regretiad that he 
had net fone 90, aiding, "hen you do we will givé 1t prompt and 
careful attention.* 

Jonuary 20, LOG, plaintiff replied: "1 judge from 
your least letter that we may consider letter writing closed, I 
regret to say that you leave me mo alternative other than cerwenee 
ing suit, which I shali do." 

Merrill & Co. again wrote on January *6, 1215, stating 
that they had supposed that plaintiff had been paid im full; that 
they had nevertheless more than once expressed their willingness 
te give prompt and careful attention te any claim which he wight 
have to offer, but that 4f plaintiff thought the best way to effect 
a settlenent of this elaim was te commence suit, they wrenld, while 


regretting hie action, "cheerfully accept the situation, * 
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Getober 21, 1916, plaintiff wrote Rand MeNaliy & Ce., 
stating his position with regard to hie claim; that »e had mode a 
muber of attempts at a peaceable adjustment with Merrill & Co,; 
that the corresnendance onelosed would show just what had taken 
place; thet he did net wish te resort te suit witheut advising 
them of the #itnation; that he was sti11 willing to go into con- 
ference in the matter and would be glad to be advised at their 
earliest eonventiance, On the same day he wrote a aimilar letter 
te the other defendant, D. ©, Heath & Co,, whe replied that they 
widerstoo?d that fir, Merrill Kad asked plaintiff 1f he hed a claim 
againet the defendants to file om itemized bill, They sada: "You 
telk ef a contract, of services, ¢te., but you give us no bill of 
particulars," They stated that so far as they were eoncerned they 
would stand by the agreement ef July Li, 1904, which was condi- 
tional that the three houses should sigu the contraet, but which, 
as Kaynard Merrill & Co. had net signed, waa in ne sense operative, 

We have reeited the history of the ease at some Length. 
We have not recited the facte with reference to the supnesed value 
of the services which the plaintiff claima he randered. ‘he find+ 
ing of the court is that plaintiff is not entitled te anything. 
We asoume that if services were rendered the vane past huve been of 
seme value. 

it is spoarent from the evidence as recited, as the 
plaintiff nor concedes, that there wes no express contrect for‘ 
his services, “e also agewre the court proverly found that the 
contracts whieh were gubmitted by olaintif{€ to ‘aynard Uerrill & 
So. were not in secordance with the agreenent made at the prior 
sonference in New York, nor im eonformity with the conditions ex- 


pressed in the letter of Maynard Merrill 4 So. dated Mareh 19, 1604. 
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If the plaintiff hea my right of action 14 mast be 
on aceowot of worvices randere’ by him at the request of 4effend- 
ants on seccowmt of vrhich the law would imply a promise to pay a 
Yeasensbie mum. As his swit is against three defendants, it is 
apparent thet If he is te recover it must be uron evitense of a 
Joint employment, Ye think hia evidence faile ta show such 
Joint employment. Aorsllees oatate that the reeor? is barren of 
any evidence ef a request by Sand MeNally & Co. that plaintitr 
ahowld dco any work wyon the Federal euit, or of anything that 
eoul4 be construed inte a request for his services in that ree 
gard. There is not w Letter in this voluminous record which in 
any way indicater a request om their part that slaintiff should 
render any services in the suit, - either by Nard Hel\ally & Co. 
nor by anyone authorized to ast in their behalf, Plaintiff 
having elects’ te bring anit ageinet the several defendants 
jJointiy in this form of setion, must have judqment against all 
defendants or nene. It would have been error to enter a judement 
arainet one defendant only. Teich v. Ayer, M13 111, Aon. 41; 
Tolman v. Snakhliing, 3 Sean. 13. 

Sut, even if we were to aagume the existence ef 
joint liability from defendants te the slaintiff by reason af an 
implicd contract, we think the samo would be barred by the 
Statute of Limitations. The original svit was begun on April 15, 
Will, snd any services rendered by the plaintiff more than five 
years prior to that date would be barred by the statute. Plaine 
tiff's contention seene to be that the statute is not applicable 
because, ag he says, the work which he did was not completed rithin 
the five year period. Plaintiff elites as authority Yygatt v. Fileox, 
45 8. Y. 3596, to the effect that whore there is a contract ef en- 
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termination, the etatyte dees not begin to rum against a suit to 
eollect esovpansation until tha termination of the employment. The 
lew as there luld down is not disputed, and the same rule is well 
@stabiishe’ im the courts of Ihlincie. Yalker v. Goodriekh, 16 111. 
341; Meyer v. MeCunber, 75 T11, App. 119; Quackenboss v. Beying, 
167 Ill. Apo. 5, But we do not regard these cases as applicable 
te the altwation which appears here, There was no agreement here 
on the part cf the attorney te conduct the Litigation until ite 
termination. Gn ths contrary the plelntiff now concedes that the 
gontracts aubuitied by him locking to that end were never in fact 
executed, DSefentoants, if Liable sat all, sre liable only on om ime 
plies previne to nay for services actually resdered at their ree 
quest. In euch 4 cage it secs tee clear te be disputed that the 
Statute of Linitatione woul’ bewin to ram from the date upon which 
gaid seryieen were rendered, 

We do net seo hew, under the evidence, plaintiff ean 
Olaim 4 request for sny such eorviess efter the conference in New 
York; nor, we might add, do we gee in the reserd the necesalty for 
such services in connection with this so-called Pedjersl euit. It 
may be that twe of thease defendants were severally liable te some 
extent for services requeste¢., On this point it is net necaszery 
that we should make amy decision, but assuming @ joint request from 
the thres defendants fer services in that regard snd an implied 
prosise to eay fer such services when rendered, we think the record 
conclusively sstablishes that by fallure to bring bie aetion within 
five years, plaintiff 1a new barred by the Statute of Linttations. 


The sSudement is affirmed, 
AYFLRMED, 


MeSurely, . J3., and Dever, J., coneur. 
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WR. JUSTICK MATCHETT DWIVEHED THE OPINION OF THE COURT. 


This is an appeal by defendant from s judgment in 
the sum of $4,975 entered upon the verdict of « jury efter 
motion for a new triel and in errest of judgment had been 
averruled. 

The statement of claim alleged, and the proef tended 
to show, thet pursuant to the terms of « written contract 
entered into between the plaintiff and defendant on June 13, 
1918, the plaintiff installed in the Yahkensa Hotel at Fort 
Dedge, lown, of which defendant was the owner, a certain water 
heating, softening end filtering device or system known as “The 
Vater Constant Temperature Feed Sater Heating Softening and 
Viltering Gystem;" that the price agreed te be paid for such 
system upon its installation, according te the terms of the sane 
tract, was $4,975, of which sum one-half was te be paid in cash 
upon the arrival of the machinery at Fort Ondge, Lowa, and the 
balance in sixty deys thereafter. It further appesrs from the 
Pleadings in evidence, that after the instsileation of this system 
the defendont herein refused to pay for the same, alleging that 
it did not meet warranties implied and expressed in the contract 
and notified the plaintiff to remove the some, which plaintiff 
refused te do, and thereupon the machine ry wos removed from the 
hotel and stored, and plaintiff netified. 
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The instructions given by the court to the jury, of 
which no complaint ig made by either party, indicate that the 
case was tried upon the theory thet subesection 1 of section 15, 
chap. l2le, Cehdll's Ill. Revised Statutes 1921, p. S058, being 
& part of the Uniform Sales Act, wus applicable. This sub-section 
‘provides: 

“Shere the Wuyer, expressly or by implicetion, 

makes known to the seller the porticular purpose for 
which the goodn sre required, and it appeers that the 
buyer relies upon the seller's »ekill or judgment 
(whether he be the grower or mamfucturer or not 
there is an implied werranty thet the goods shall be 
reasonably fit for such purpose.* 

The uncontradicted evidence shewed that prior to the 
purchase of this aystem, the plaintiff's president visited and 
exemined the hetel of defendant st Fort Dodge, Towa, and monde a 
written report of his inepection to the defendant, in which report 
he advised defendant that it weuld not pay to put in a system 
for the purpose of softening the cold water at the hetel, tat 
thet plaintiff'a system was the very thing thet defendent needed 
for the purpose of softening the hot water, and that it would 
prove to be « povying proposition if taken on this basis. 

The issues of fact an raised by the pleadings were sube 
mitted to the jury. The appellant argues thet the verdict of the 
jury is ogsinst the evidence and thet a new trial should have been 
granted for that resson. However, as the judgment must be reversed 
fer a resson which we are about to state, end the ease will prebsably 
be tried again, we shell not express any opinion upon the weight of 
the evidence. 

It is urged by the defendant appellant thst the trial 
court erred in refusing to receive and permit certain evidence 
effered by the defendant te he oulmitted te the jury. There was 
evidence tending te show that from the inspection which the 
plaintiff's president hed made of the hotel at Fert edge, and 


its eqipment, that he kmew that there wes no power plant there, 
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and that under the system by which the same woa heated no cxhanst 
steam would be produced by which the weter could be treated. ‘The 
system installed required, in order that it might be used most 
effectively, that the water should he heated up to a tempe ragure 
of 200 degrees ¥. The amount of water which under the system was 
to be so trested, was 2000 gallons per hour, and the defendant 
effered to show by a competent witness that in the absence of a 
Plant which would produce exhaust steam, (thet de etexsm whieh had 
been slready used) in order to heat this quantity of water te 200 
degrees F. for one yeor, would reqiire expenditure of frem $5,000 
to $5,200, and thet this sect of operation would be prehibitive. 

The court, after hearing counsel nt some length, suae= 
tained objection to all these questions and steted that 1% would 
not allow the defantant te show the cost of operating the plant 
for any purpose whatever. We think in se ruling the court errede 
There was evidence tending to show that the economic cast of 
operating the softener wae one of the matternm uppermmest in the 
mind of the defendant «t the time he made the purchase; that he 
relied upon the plaintiff's skill and judgment oni that he hime 
self was unacquainted with the system hich was te be installed, 
of with its merits. 

fhe plaintiff argues that in this reapect the def ende 
ent relied upon his ewn architect. While there is preef in the 
record that the written contract woe submitted te the architect, 
the record is entirely devoid ef any proof tending to show that 
the architect enve any opinion in the matter upon which the 
defendant relied. 

The pleintiff further orgues that there is ne evidence 
thet the water softener az inutalled placed any greater burden 
upon defendant's steom plant during the months when it wee in 
operation, and that there woe no substartial incrence in the 
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cost of aperating the steam plant by reason of the instalietion 
ef the system. There is, however, evidence in the record from 
which the jury might find to the contrary, 

We think that the evidence offered wae competent and 
should have been allowed to go to the jury and thet it was error 
te refuse it. Vor this error the judgaent is reversed and the 


cause remanded fer snothor trini. 


REVSRSED AND REMANGEDs 


Mesurely, #. Je, and Dever, Js, concur. 
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MR. JUSTICE WATCHETT vto THE OPINION OF THE COURT. 


This writ of error wan sued out by Julia Rector, who 
was the defendent to an infometion filed which charmed thet 
November 1h, 1921, 2% Chicssgoe, and at No. 209 Bast 35th etreet, 
she did “knowingly, wilfully and unlawfully participate in an 
obscene shaw snd entertainment." She entered vn plea of not 
guilty, and signed a jury waiver, The court heard the evidence, 
found defendant guilty, and imposed 2 fine of “200 and costs. 
The prosecution was brought under section 2°24) ef chapter 38 
of the Criminal Code which provides: 

*Thet any person whe prepares, advertises, 

gives, presents, er perticipates in, any obecene, 
or indecent drama, play, exhibition, show or 
entertainmest, and every person aiding er abetting 
such act, and every owner or lesnee or manager of 
any theater, moving picture Jouse, garden,building, 
room, Place or atructure, who lessees or lets the 
Same or bermits the same to be uaed for the purposes 
of wah drema, play, exhibition, shew or ente rtain- 
ment, or who assents to the use of the anme for 

any such purpose, shall be muiilty of a misdemeanor, 


* & Pe 
Plaintiff in errer is twenty-eight yeare of mage, has 
fer several years been employed as a singer and entertainer et 
vVerioua places in the city where public denees have been cen- 
ducted, che was, at the time of the alicged effconse, employed 
in that capacity ot the ‘ntertainers Cafe, and received a salary 
of $30 per week for her services, The principal centention in 


her behalf ia thet the court erred in receiving over objection 
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@vidence of transactions and incidents which occurred on dates 
other than the partioular time named in the information. Je 
have exemined the record on thin point and find that no evidence 
wes admitted 20 to any inproper conduct subsequent to the da 
ef the filing of the information nor evidence of any such conduct 
without the period of the statute of limitetions. The prosecution 
was fer a misdemeanor and in such cuses it is not necessary that 
the time of the offense shall be precisely charged as in felony. 

It is egein urged thet the court erred in admitting, 
as against the defendant, evidence so to improper conduct engaged 
in by petrons of the place and in which improper acts plaintiff 
in error ¢@id not direcstivy take pert. The evidence, however, tanded 
to show that plsinti?f in error in the course of her performances 
mingled with the patrons of the piace in « wey which, from a legal 
standpoint, we think, made her « purticipant in their iliegsl and 
indecent acts, in seme of which, ws are gled to believe, the 
evidence indicates she did not directly participate. 

fhe evidence laaves no reasenabile doubt of the general 
cheracter of the place asa it wae conducted, nor deubt that the 
defenient must have had knowledge of ite character, There ia no 
doubt of this defendant's guilt under the isw and the judgment 
is of firmed, 

APPIIMID 


Mesurely, ». Je, and Dever, J., conmir. 
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MR, JUSTECH MATCHETT DELIVERED THE OPINION oF THE covET, 


The plaintiff in error was the defendant in the trial 
court, where it was sued on a contract of insurance, by whieh it 
agreed to indemnify the plaintiffs against less by theft of a 
certain Reo autoscbile owned by them, the value of which wae 
fixed by the policy sat 91900. fhe polley contained a grevision 
that the defendant's liability was centingent uwoen the theft of 
the automobile by some person or persons net of plaintiffs! kouce~ 
held and not in their employment. | 

The affidavit ef denies et.tes thet the autauobile 
wae atelen by perenne wiknowm to plaintiffs and met ef their 
household; alleges that plaintiffs had aot aade proof of less isn 
writing within 46 days, a8 required by the terns of the pelicy; 
ana further, that plaintiffs made misrecresentations through 
which they obtained the policy, which under ite terme rendered the 
poliey void. 

The ease was tried by the court without a jury and 
there was a finding for the plaintiffs fer the full amount claimed 
amid iddguent entered on the finding. 

Plaintiff in error first argues that the burden was 
en the plaiatiffs to prove not only the lees ef the automobile 


by theft, but that it was atolen by someone not in their enploye 
ment and not of their household. It is asid that the proof on 


this point is wholly insufficient wmles¢ a preswrotion is based 
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upon a presumption, which is not permiesible. Gioebs Insurance Co. 
v. Gerisch, 163 111. 625; Gondon v. Sehoenfeld, 214 Ill. 226, 

The evidence fer the plaintiffs tended to show that 
on February 15, 1021, Mra. Vogel, one of the nlaintiffa, drove the 
automobile in question te a bank with which she did business, 
situated at the intersection of Recnevelt Road and Haleted street; 
that she locked the car ani want into the bank, staging there 
probably fifteen or twenty minutes; that when the cans out the car 
Was gone; that she reported it te an officer atanding there, ond 
that he directed her to the Maxwell Street station, where she teld 
the officers that the car had been stolen; that the noxt warning 
she galled dr. Bahr, the agent of the defendant, aad teld him 
that the car had been stolen, 

These end other cirounstances related by the witnesses 
were, We think, sufficient ta autherize a finding on this point. 
Sinmilay evidenes given on suits brought ween similar pelicies hae 


been held sufficient te sustain a finding. Kansas Clty Regal, Auto 


Ge. v. Old Solomy Lag. Go., 174 5. W. 153; Chepakoff +. Rational 
Bon Prenklin Zire ins. Go., 16h HN. Y. Supp. 285; Bind v. St. Pow 


Fixe Marine ing. ig., 187 YU. %. 265. In the last elted case the 
court sald: 
"Yt was nat ineusnbent won the plaintiff to negative 
eonjeetural defenacs an the part of the nersen who took 
the automobile. It was sufficient for him te offer evidence 
from whieh the jury could reasonably infer a theft of the car." 
With reference ie the contention of plaintiff in 
errey that the proof was insufficient to show that the assured 
rendered a sworn statement of lese within sizty days of the date 
ef the less, which was a condition of defendant's liability ander 
the terme of the policy, we find, unom an exanination of the 
testimony, that there was evidence from which the court might 


properly have found that this condition had been eomplied with. 
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Moreover, there was proof tending to shew that prior to the ex 
piration of the sixty days the defendant expressly denied all 
liability under the polloy, and we think the e#ffeet of aadh 
denial was a walver ou Ite part of prowfa of leas. Gugh v. 
Home lug 2o., 153 131, App. 32; Sh. Gunga v. Hartford ¢ire Ing. 
Q@e, 204 Lil, Avy. LAY; Didex v. iugunauce vo. of Korth Ameriog, 
206 ILl. App. 172. 

Plaintil’ in errer rext contends that wider the 
terms of the policy the same was void because the undisputed 
proof shows that at the time it was issued there was 2 chattel 
norigage of 9256 en the automobile. The inewrance poliey proe 
vided that it should be yoid in guek ease, The evidence, how- 
ever, tended ta show that this insurance was purshased by plaine 
tiffs from defencant through defendant's agent, Bohr, who, wrior 
te the losuance of the policy, was informed of the existence of 
thio incwabrance, While ihe extent of bahr's ageney was disputed 
ef a matter of fact, the court found againat defendant on that 
iseus, snd we are not disyesed to disturb’ the finding. 

it appears from the evidence that Ur. Bahr sold the 
Policy ta the plaintiffs and that whan it was issued 44 was dee 
liverec through Ure Babr; that Bahr gollested the premiums ond 
Was paid a eomnisalea by defendant, while he reeeived ne come 
pensation fron the plaintiffs. in Phoenix ime. Co. v. Stocks, 
149 Til. 319, the Supreme Court of thie State eaid: 

“It has been repeatedly held by this sourt, that on 
agent, although local in ransect af the territory in which 
he operates, who is clothed with general power to aolicit 
ani wiake contracts of insuranee for the company, is so far a 
gensral agent that notice to him ef fagts affecting the cone 
tract is notice to the company." 

See Abrahemson v. Hartford, 151 Ill. App. 284. 

Rewever, in thic eases it appsare that the appligae 


tion for insurance was not filled out or signed by plaintiffs 
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but by the agent for the defendant, Bahr & Company. It has been 
Kheld in numerous oagea that under sueh circumstances a holder of 
an insurance poliey may not euccessfully be charged with fraud 
er deception. aAndes . tg. ve. Figh, 71 111., 620; Lycoming 
ing. Ge. v. Jagkson, 83 511. 302; Union Ima. Go. ¥. Uhipp, 95 
Ili. 96, 

Moreover, the defendaat has saver returned nor of- 
fsred to return the insurance premium, and by retaining the sane 
with knowledge, must be deemed to have ratified the contract. 
MeCurrey vy. Metropolitan Life Ing. Ug., 168 Ili, Aps. 625. 

The Judgment is affirmed, 


APFI REED, 


Mesurely, ®. J., amd Dever, J., soneur. 
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The record in this case shows that plaintiff in errer 
was arraigned under an amended information which charged her 
with the erime of petty lorceny; thot she pleaded “net guilty* 
efter motion to quash the same had been overruled; that being 
duly advised of her rights whe eigned « jury weiver; that the 
case was submitted to the eourt and thet the court. after heare 
ing the evidence, found plaintiff im erraer guilty in mamer snd 
fom sa charged, and thet the value of the property stelen was 
$8; thet motions fer a new trial and in arvest of judgment were 
overruled amt judgment entered and plaintiff in «rrer sentenced 
te pay a fine and ssrve one year im the house of correction. 

The firet point argued in behalf of the Plsintiff in 
error is based on the theory thet the rocord fails to shew that 
the emended infomation wos in fant filed. It is true that the 
sbetract feila to so show, but from the record itself it affirma- 
tively appears that the same war filed. This first peint can 
therefore not be sustained. 

It is next urged thst the evidence fails to show the 
Kinds of money stoleh or ite valme. FPilaintiff in error cites 
Yeople v. Harris, 302 111. 590, om this point. Here again it 
appears, from an exemination of the record, that the bills 
alleged to heve been stolen, «nd zhich were found in the 


Pousession of plaintiff in error, were introduced in evidence 
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and the seme have not been preserved in the bill of exceptionts,. 
We will therefore presume thet this evidence would have tended 
to sustain the finding. People v. Niehoff, 266 111. 103. 

it is next urged that the evidence does not disclose 
thet plaintiff in error wae guilty without a reasonable doubt. 
We have carefully exsemined wll the evidence and it leaves no 
doubt in our minds. 


ABVIRECD. 


Meiurely, *. de, and Dever, Je, concur, 
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HR. PRESIDING JUSTICE BARNES 
DeLIVERXGD THE GPINION OF THE COURT, 


This is an appeal from a judgement for plaintiff for 
$75 in s euit to recover damages te his sutomobile, resulting 
from its collision with thet of defendant's at a atreet inter= 
section in Chienge. Pleintiff was driving south on the cest 
Bide of Dorchester sxverme an? defendant's esbh was beine driven 
¢ast on the south side of Sard street. “sth claimed st the 
trial thet the other wes guilty of negligence. The only ques- 
tion before us is whether we can say thet the court's finding 
wee monifestly sa#ainct the evidenee, and is te be determined 
meinly from the testimony.of plaintiff and of defendant's 
chauffeur. 

Plaintiff testified that as he came to Sird street 
he etopped his car on the north crosswalk; th:.t from that 
point he looked in both directions; thst the buildings came to 
the corners ef the street; thet he could sce from where he 
stepped about 150 feat to his richt and sew ne yehicle aporosch- 
ing; th:t he procesdsd te cross the ctreet sfter shifting into 
second speed, and just after he hei erecsed the enter of the 
street the spring of the ceb hit the rim ef his right frent heel 
and fender and ¢arried his car over the curb inte the parkway 
at the southeast corner of the intersection; that just about the 
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tine cf the collision he heard the cab, which had “antieskid 
chains" on ito wheels, and did not see it before then. 
Defeniant's cheunffeur testified thet he came into 
Sird street fram Kenwood avernme, « block or about JOO feet 
west of Dershester; that an he crme to Dorchester he wae driving 
ahout 12 milennn hour, and was right nesr the oreaswalk when he 
first observed pinintiff's ear, which he theught wan going sbout 
the same specd an hie. He anid: "LT eaturted ahead and kept coing. 
I presumed he was going to sinp «and when I saw he was mot going to 
step I threw on my brake and turned te the right. * #@ I hit him 
in the center of the interecction.” Afterwards he said thats 
"Wis car hit mince. I put on the brakes and the rear skiddest.* 
His esr wee equipped with “skid chains” en the reor wheels. The 
etrest was elippery from ice. Soth cars went to the southeast. 
Vithout detseiling other circumataness tending ta suppert the cone 
¢lusion we think it apparent that defendant's cab ran into plain- 
tiftf's ear. 
it 4s also apparent thet the chauffeur acted entirely 
upon the presumption thst he had the right of way. He waaid: 
“when I came te Sorchester I noticed a car coming out on the 
crosswalk, J presweed 1 had the right of wey." and again: 
‘then I firet sow Mr. Beldwin 1 wes ut the creeswalk and was 
travelling ten ar twelve miles per hour. At thet time Mr. Beldwin 
was Tight beck of the north erossvelk on Vorchester." If these 
stetements were true he would have croased eheed of plaintiff, 
beth going «t the came rate of sperd, as he testified, far his 
@er hed a mech lesser diutance to go before they reached the 
point of intersection, “hich was manifestly on the south side of 
Sard street between its center and the south crosswalk. 5ird 
street is only 43 feet wide. His statement, therefore, a» to 
the relative positions ef the cars when they appreached the line 
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where they would Gress sach other's path is not as convincing 

aS thet of pludmtiff's, whe testifici that he stopped his car 

or came to first apeed beferc entering upon the cresciag and 
went into wecond speed oa he was crossing, ant defendent's ear 
was not thea within his vision of 15 feet to hia right. accorde 
ingly he must Nave moved ucrags Sird street more slowly than 
defendant's cay woe dviven, which wae admittedly about 12 miles 
ger hour, and from their relative positions defsndant's chauffeur 
must have ceen plaintiff? ecroauing the intorseetion when ke was 

a cOnveiscrable distanee from it, and, therefore, at a time when in 
view of their relative positions he had ne right to act upon the 


theory th.t he hac the right of way. js wesenid in a recent case, 


Salmon v. Vidison, No. 27549, filed January 2, 1922, anc noi yut 
pablished: 


"“Shile <ce statute cives the right of way to 

vehicles approcching along inte rseeting highesys from 

the right over these apprasching from the left, it 

manifestly does not intend te cenfer that right ree 

gardlens of the cistenee the appronching cars muy be 

from the point of intersection. It does not cone 

template that the right may be inveked when the car 

from the right is so far from the intersection at 

the time the cnx from the loft enters upon it that, 

with both running within the recognized limite of 

speed, the latter wii. xeach the iime of erossing 

befere the fermer will recch the intersection.” 

A vehicle coing 12 miles an hour travels about 17 

and one-half feet « second. If dofendunt was 150 feet or more 
from the intersection when plaintiff passed inte it it would 
have taken him about 9 seconds to reach the point ef cellinzien. 
Roticing, ac he mat, that plaintiff was elready creseing it 
he made no effort to stop his car until just before the collision. 
Ye cannot say under these ecircumatances that defendant's chauffeur 
could properly assert his clsim to the right of way or that plain- 
tiff, with only 43 feet to co, was net justified in proceeding 
seress the intersection upen the sasumption that any vehicle 


coming from the eant, not within 150 fect of the crossing, was 
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too far away te context hie right te crosa in alvence of it. 
We cannot say that the court's finding is manifestly against 
the weight of the evidence. 
Acwordingly the judgment will be affirmed. 
AFVIRMED 6 


Morrill and Gridley, J’ + concur. 
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CARL H, 
APPEAL FROM MUBICLPAL COUKT 
ve 
i OF CHICAGO. 
J. ¥. yous 


WA, PRESIOING JUSTICE BARNES 
DELIVERED THE OPINION GF THA COUNT, 


Thie is a suit in tort for damages to a plate glass 
Window, resulting from a collision between an autempbile and 
motoreycle whereby the latter wae thrown eut of ite course 
across the street, over the eurb and into the window, Ths chauf- 
feur of defendant Young was driving the forser, aid defendant 
Hokanson the latter, A joint judgaent for $525 was rendered 
against them, sand Young alone appeals, contending that the evi- 
a4enes does mot shew thal he was chargeable with negligence. 

There were two lines of automeblies moving south on 
the avenue in questicen, the left line at about fifteen miles an 
hour, and the right at a slower speed. he automobile was in the 
left line near the canter ef the street. There is a eonflict in 
the evidence as to which line the motercycle was moving in. 
Hokaneon, and a person in the automebile following Youtg'sa, tese 
tified in effect that the motoreycle was in the ieft line just 
ahead ef Young's autemobile, and Young’s driver, Gaulin, and 
Dobson, his companion in the car, tastified that Hekansen was 
attempting to turn from the right lime ints a space about fifteen 
feet between Young's sar and one in front of it, wd that Gaulin 
biew hia bern, warning Hokansem of his enorsachnent, whereupen 
the latter turned back to hig right, and as he fell back in the 
Slower line of cars the left handle of the metercyele grazed a 


tire carried om the right hand side ef thse automobile. This 
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tire was about six feet back from the front of the sar, Both oo 
cupants of the car cluimed that ae it passed the motercycle the 
handles of the latter wobblied. So witness for plaintiff claimed 
to have geen the car hit the motoreyele. It was net disputed that 
the accident was oaused by the handle of the latter hitting said 
tire, and therefore after the automobile had partly passed the 
motercycle. While Hekanscn claimed that the handles of his 
motoroyele did not wobble, the laference we draw from the tes- 
timony is that hed it net ewerved from its course as the ear was 
passing it the accident would not have hanvened, If, as we think, 
the prevenderance of the evidence indiestes Nekansen attempted te 
swing hie motoreyele into the faster Lime af sars witheut having 
sufficient reom te do eo safcly, and then in falling back, Kest in 
such close sroximity te the left line of care as te sause a ole 
lision, there can te Little dewbst of hia negligence, Hevwever, as 
he fell bagk the driver of Young's automobile might well have 
assumed that he would swing back in his line « safe distsuee from 
the left line of cars. After be fell back there was but o frace 
tien of a simute before the accident happened, If Gaulin failed 
to exereise due care, it was in that very brief interval of time, 
As it was, according te the testimony of eme ef plaintiff's wit 
nesses, he turned slightly te the left, apparantly te aveid a esl- 
lision, We fail te see that the evidence discleses a failure on 
his part te exercise due care under all the cirensatances. The 
evidence indicates that the accident waz duc selely to the une 
expected maneuvering of the motercyclist and the wabbling ef hia 
motorayele as he seucht te extricate himself from the danger in 
whieh he had carelessly put himself, 

Aeecrdingly we think the verdiet as te defendant Young 
Was against the pre -onéerance of the gvidence, amd that the jJudguent 


as te him should be reversed with a finding of fact. 
M°rrill and Gridley,JJ., 
concur, 


Se Sa a 


REVERSED WITH A FINDING OF Fac, 
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We find that agpellant, J. V. Young, was net guilty 
ef negligence in the operatian of his autemebile as charged in 


the deelaration. 
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MR. PRESIDING JUSTECS BARKESG “* fw YY Lots 


DELIV wD THES OPINION OF THS COURT, 


This dc a suit in fercible ¢éateiner. The burden of 
proof wae nn plaintif? to show he wes entitled te possescion 
of the premises, and that defendant unlawfully «ithheld the 
game from him. The only great ess teatinomy by one of the 
Plaintiffs to the effect thet he wat part owner of the 
preminos; thet he made demand on defendant fer rent; that 
defendant refused ta poy the seme, that defanisat wes served 
with the usvel five deyo notice, and thet he haz paid no rent 
since. Thereuven plaintiff reated end ne did aefendant. “weh 
preef had no tendency to show sither that defendunt was in 
porsestion of the premires or thet the relation of landierd 
and tenant existsd betwoen him and pleintiff,.. which were 
estential to maintenance of the action. (fodeir Trtete v. 
Ease, 226 Thi. tbo. 548; MeClusky v.Neleon, 179 124. App. 192; 
Bownan v. Nearing, 34 Ill. app. 389.) 

_ She proof being ineuffictent te suntain the jucone at 
At will be ravorscd. 
REVSRGTD. 


Morrill and Gridley, JJ., concur, 
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ra 
PROVLA OF THE ATATE OF ILLINOIS, } 
Defepdent in trror, . ) BRAGA TO 
fe } 
. * RUNICIPAL COU at 
VSe é 
\ ff OF CMIengo. 
5 é 
ANTON CHEFANIO, Zo } 
Plaintiff in.#rrer. ) : 


Frees > on Os & Sa 


WR, PRESTDING JUETIC: BANRS 
DELIVERED THE OPINION OF THE couAT. 


This cage comes here by transfer fram the supreme 
Sourt, where it went on the sommoan Inw record. Plaintiff in 
error was convicted upen triel befere the court, after waiver 
of a jury ivial, upon the following information: 


"State of Illinois, 3} 
county of Cook, jes. 
City of Chi¢sso. } 


In the Munteipal Court of Chicage,. 


Joseph Goldberg, a resident of the lity 
of Chisago, in the State aferesaid, in his 
own proper pervon, cemen now here into couxt, 
and in the name and by the suthority of the 
Peeple of the State af Illinois, gives the 
Court to be infermed and understand that 
imton Chepanio heretofore toewit: en the Lith 
dey of March, i. De 1922 at the City of 
Cnigage, aferesnid, did then and there unlare 
fully within prehibitien territory tranepert 
by meane of an automobile upon the public 
highwey intoxicating liquor of greater 
slesholic strength than eneehslf of one per 
cent in V. <. 31 Illinois Prehibition iaw, 
contrary to the form of the statute in such 
case made and provided, and against the peace 
and dignity of the people of the itate of 
Illinois. 

KX Joseph Caldberg. 


State of Illineis, ) 
County of Coek, ti» 
Wity of Chicage. 


Jeseph Geldberg being first duly awern 
on his oath deposes and says that he renides 
BE that he hus read the fore= 
going information by him subscribed and thet 
the game is true. 
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X Joneph Coldberg 


Subseribed and svern to befere me this 15th 
day of March, Ae Je 1987, 


James A. Keuras, 
Clerk of the Municipal Court of Uhierse.® 


It in contended that the infomation wes not prove rly 
verified, end that the offense was a felony ef which the trial 
court had no jurisdiction and, therefore, that plaintiff in error 
wan prosecuted in violation af hia sonatitutionnl rights. It was 
Presumobly on these points tht the case wes teken directly te 
the Supreme Court whieh, in traneferring it here, held adversely 
to these contentionr, seving thet it hed no Jurisdiction, and that 
the information charged 8 migdemecnor, (Feeple v. Shepenio, 306 
Eki. 36.) 

Lt de urged that the information is defective in various 
respects: First, in that it does mot effirm thet the defendant 
transnerted the licuer but merely gives the sourt 36 to be infore 
med and understand. The language of the infomation is in the 
usual form and emivaient, «e think, te charging thet pleintiff 
in errer transported tae liqer. 

Another alleged defect is that the words “at the City 
ef Chicago" do net positively state that the public hirshway was 
“tn” the City of Chienge. hile the word “at" may be used in the 
sense of “near,” as urged, it is alse used toe signify “in", and 
the context of the information cleurly indicates itu use in the 
latter ecnse. 

Another alleged defect is thet the clerk did not affix 
his seri te the jurat. The law does not require that the jurat 
shall be so authenticated, and this cwrt takes judicial notice 
ef who in the clerk of ssid court and of his power to administer 
the oath within the City of Chicacze. (Schaefer v. Kienzel, 125 Ill. 
430.) si 
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Gther alleged defects ore that the information 
dees net allege in the lanmage of the Prohibition Act that 
the aleoholic contents of the liquor ware greater than onee 
half of one per cent “by vohime,”" and thet it toutaina the 
meaningicas phrase “Ve Se 31, Illinois Prohibition Law.” As 
the information chorgos what is ferpidden by saction 3 of aald 
Aet, ond penalized by section 35, namely, transporting intexe 
icating liquer within forbifdaen territery, and also churgea 
thet 4t was “contrary to the form of the atatute* etec., and ae 
section & defines what is “intexle:ting liquer,” the Janguage 
dvetwren the verde “intoxienting Liquor" und the cliuse “oontrary 
te"® ete., is entircly superfluous end nay be rejected 2s. sure 
pluoage, 

There if mo iii of exceptions in the recard, and 
the queetiona presente: ere only such os relate te the common 
daw reeard, Principally to the sufficiency of tne infermation. 
We think it wes sufSicisnt to supyert the judgment, which 
will be affirmed. 

APF INN. 


Worrill and Gridley, Jjj., concur, 
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CITY OF CHICAGO, 


Appellee, 
APPHAL FROM 
VB BUNICIPAL COURT 
) OF CHYCAGO. 
ALBERT J. MOORE, | Sm SNe, a , 
Appel nty/ oD RR EF Mm Gt AO 


ef 
MR. JUSTICE GHIDLSY PRLIVERSD THE GPIKION OF THE CouRT. 


On August 16, 1922, a quani-ecriminal complaint, 
Signed and sworn to by Wilidem ¥. Talcott, wea filed in the 
Municipal Court of Chiange, in which it was slleged that 

*“sibert J. Moore, of seid City of Chisago, 

on er about December 1, 1991, and divers times 
thereafter, st the city of Chicsego sferesaid, 
did then and there hold civers meetings in the 
Pine Arts Building, Chicarzo, Illinois, on ‘ede 
nesday and Gunday evetings in Decembor, 192i, 
deanuary end Febmary, 1922, and deception or 
fread of a serious natere wus practiced thereat; 
gaid meetings were held under the auspices of a 
Society or Cult called She Life Institute; in 
violation of section if&9 of on ordinance of 
the City of Cuieago,* 

Defendant, having been arrested, executed » written 
waiver of # trial by jury, and upon the trisl, held on August 
22, 1922, the court found him "guilty of » violation of the 
ordinance described in the complaint herein,” and assessed a 
fine of $100 againet him, and entered judgment upen the finding. 
He appeale’. No printed brief and argument ie here filed on 
behalf of the City. 

Six witnessesa tentified on behalf of the City and 
certain decumentory evidence was intreduced. The defendant 
did not introduce any evidence, mit at the close of the City's 


evidence his motion for a finding in his faver was denied. 
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After a careful examinntion of the transeript we 
are of the opinion thet the judgment must be reversed, for the 
renson that the compiaint is insufficient ta sustain the judge 
ment. it charges thet on the evenings mentioned defendent held 
divers meetings in the Fine Arts Building in Chicege and thet 
"deception or fraud of a serious nature was practiced thereat." 
It does not chargu that defendant at such meetings practiced 
any deception or fraud in violstion of the section of the 
ordinance mentioned, which ordinance is net contained in the 
bill ef exceptions and of which we canmet take judicial notice. 
(Stott ve City of Chieage, 205 111. 981, 296.) Furthermore, 
while there is contained in the bill of exeeptions evidence 
tending to show thet defendant made an attempt to practice 
deception upon certain individuels at certain ether glisees in 
the Vity of “hicego, it does not appear that andd individusis 
were in fact deceived, ar that defendant «t aay time practiced 
amy deception or fraud in the "Fine arte Building, Chiesgo,* 
as charged. 

The judgment of the Municipal Court is reveraede 

REVERSED. 


Barnes, *. Je, and Morrill, ¢., concur, 
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BR, JUSTICE GRIGLEY PALIVERED THE OFPINIOH OF THE CouRT, 


On July 10, 1922, Wilhelmina Anderson filed her veri- 
fied petition in the Cireuit court of Cook County praying for a 
writ of mandamus, directed te said Village of Evergreen Park, and 
to the President ond Beard of Trustees thereof, and commanding it 
or them to pay the amount of a certain judgment entered in her 
favor upon an award of the Illinois Industrial Commission, or that 
it or they levy and collect a tax in eccordance with lew woon a3ll 
the property located in said Village end subjeet to taxation, 
sufficient to pay naid fudenent, and sonly the amounts se 
realized to ita payment. On the aame day a suseons was served 
vpon the Village by doliverine a copy thereof te Peter Berkel, 
preaident of its Beart of Trustees, wd the general dAewurrer ef 
the Village to the petitien war theresfter overraled, and on 
July 23, 1922, the Village filed its answer, to which petitioner 
intervesed a general demurrer, Un August 15, 1922, there was « 
hearing, resulting in the court sustaining petitioner's derurrer 
te said answer, end, wpon the Village sleéting te stand by its 
answer, the court satnred Fadaniick order acpealed from, ia whieh 
the court feund that en Cetober 11, 1921, petitioner reeovered a 
Jadgment in said Cireuit court against the Village in the ag- 
gregate sum of $2560, payable im installments ae therein provided, 
together with $3.9 attorneys' fees, ani $16 costs, and that 


respondent refuses to pay the Jud@eent end will net do so unless 
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compelled by the court; and ordered and adjudged that the writ 
issue directing the Village “forthwith to pay said judgment, or 
se much thereef as is now due and payable, ér from time to time 
hereafter pay the renaining lustallwents of said judgaent when 
and as the same hereafter become due and payable,” and that the 
President nnd Trustees of said Village (naming them) “forthwith 
make an sppropriation for the payment of said judgment, and levy 
the amount thereef upom all the property subject to taxation 
within the Village ef Avergreen Park, as provided by law, and 

do all other manner of things neceseary end prover fer the payee 
ment of sald Judgment." The only orror assigned and relied upon 
is that the court erred in sustaining petitioner's Aemrrer te 
said anewer, 

The judgnent ef Getober 11, 1921, was entered under 
the provistone of Section 19, paragraph (2), of the Werk>en's 
Compensation Aet of 1913, (Hurd's Stat. 1921, Chap. 44, Par. 144), 
upen an award made by the Illineis Industrial Comuisaion tn favor 
of petitioner and against the Village. The petition alleges and 
the answer adwites that notice ef the judgement was civen to the 
Village, that denend was duly wade for ite payment and that 
payment was refueed. 

The petition further alleges that on January 11, 
1921, in accordance vith the provisions of said Workmen's Com 
peneation Act, petitioner, with her husband, Adolph Anderson, 
filed their petition with eaid Industrial Commission against the 
Village for an award of compensation "on secount of the death of 
her son, Herbert Anderson;" that thereafter a hearing was duly 
had before an arbitrator, and on February 9, 1921, he made an 
award in favor of petitioner; sand that thereafter the Village 
filed its petition for a review of the award, and further 
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proceedings were had before the Comission, whereby on June 3, 
1921, the award was by it approved and confirmed, These freta 
are ndmitted in the answer. Attached te the petition are cer- 
tified copies of the award and the decision en review, In the 
award it ie stated that “Herbert Anderson, decensad, left him 
aurviving, Wilhelmina Anderson (his mother), sole benefleclary of 
this sward.* 

The petition further alleges that an application was 
made to the Cireuit court for judgment upon tae award, that it 
Was entered, that the Village perfected an appeal therefrom te 
the Suprese court of Illinoie, and that on dume 17, 1928, eatd 
appeal was there aismisued for want of presscution, These facts 
are also aisitied in the answer, Dut it is slleged that the 
judgment “is veld and wmienforcible at law, * This allegation is 
& mere conclusion af the pleader oid is met adwitted by the de- 
murrer. Furthermore, the certified sepy of the Judgment orter 
whieh is attached to the petition as an exhibit shows on ita 
face that the juggment ie not void. (People v. Grean, 292 111. 
62, 58); and the judanant cannot be attacked in this colleteral 
preceeding. It is true thei the certified copy ef the jJudmant 
order discloses that an execution was ordered issued on the 
judgment against the Village, but the fact tuat such execution 
was improvidently issued does sot render the jJudgneat void. 
(Gity of Gibeon v. Murray, 120 111. App, 236, 350). 

The petition further alloges that upen the entry of 
the judgment of October 11, 1921, it "became the duty of the 
Trespendent, er its President and Eoard of Trustees, to pay the 
sase if there were moucys or funds available therefor, or, if 
there were no moneys or funds available therefor, to sske pro- 
vision for such payment in the next succeazding annuel Apyree 


priation Ordinance, and to levy and eollect a tax upon all the 
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real and personal property located in said Village, subject to 
tax, for the payment of said judguent, and to pay the amounts 
remlized therefrom upon said judgment;* that, net regarding 
said duty, the Village and ite Frasident and Zoard of Trustees 
have failed and refused to make provisien for the payment, or 

to pay, the judgment; that on June 19, 1922, the Board of 
Truatecs of the Village, at a meeting duly hala for such purpose, 
paseed the annual anvoropriation ordinasee for the fiseal year 
1922-1923 for said Village, yet, dieregurding said duty, the 
Village and ite President and Ueard of Trumtees ({siled and 
refused to include the judgment in the ordinatice, or to make 

any provision whatsoever fer ite payment; and that neither said 
Village ner ite tregicent and Heard of Trustees will levy and 
ecileet a tax to pay suid jJudement unless compelled by a writ of 
neandamas be te do. Im the answer of the Village to these alle 
gations it wae admitted in substance that no tax lovy had been 
made to pay the judguent, and that the amount thersof had net 
bees included ix the ordinanee, ond for the reasom “that the 
limit of tax as provided by the constitution of the State of 
Bilivaeis had been assessed by the said respondent, and that a 
further tax levy would be wiconetitutional and vold, and also 
that, prler to the filing ef this petition, wi aporepriation ordinance 
of aaid Village had been passed, and that under the laws and 
constitution of the State no further anvroprlation or tax Lavy 
ordinance could be passed sfter the time fixed by statute.” 

In City of Cairo v. Everett, 107 111. 75, s petition 
for mandamus was filed to compel the City of Caire to levy a tax 
to satisfy a judgment against it in favor of the petitioner, The 
writ was awarded. In affirming the judgment the court said (».78): 


“It was the duty of the eity eouneil to pay the judcaent if there 


dt jeotdwe ,egelliV hive al beanvol eireqetg Ladédaeg ee 
niozous odd ynq of bax imagsut steeper ss 
gubtioyer dou , fade “;Jawabbot bles notw soxtervedd erty ae 
goatenyt te ined baw JaghieGtl of2 fam oyelizv oid — 
ze , tone eit rot welelverg edae of beoswhet bak borin? avait 
to beeee oy ,9Sef GL cast ab S5K) [himaldot ont, . 
,Seogtug tewe tet Aled yfwd patteorm o te ,ogelll¥ oad te woe 










X 7 : , ' | f. * 
seo Lant aff rot a ae mektelrqoryge facane odd hesaeg c 
ont yxhub tna gatbtagersih ,toe ,oualitY Shon’ x08 tc 


ee... bert? asesaur? Ye Nxsol han duos Ener ert bas 
sien os TO , 90mm bre Ons al —E oris ohulonk oF Baa 
ao Saba 
blaw godt len dort bee J 82) sot teveoetede mp rer? 
hie Yves (fle anetuesT te Saeek fae touh deeds ef) ‘cori 

te ticw @ Ut boflageee oostnw trang bist bleo qe of zat Bang 


eella gesdy af oweLii¥ oat te xowkae ey at veh of 36 eealingln 


weed dex Yel xad on tui) Somatadue wi dbodtinbe soe sig 


fos box towtedd fowen afd ao) Bae , therGhul ot we 08 hie 

oxi joitt™ Goaves od} (ot bee ,vekauldia gat Wd bubatecl seed 

to osest ons te twlsetioenss ot? uo Bebivetq as not Xe bier 

& tadt hie .dushiequer plea pdt ( Sevsonsd need bolt wteitiee® 

eats baw ,btey bas Komotsv>tumeoe ad biwew Yel ees Secltryt 
eonanthto uweistuhieciyge ae ,toliiseg aide te gailit edt of sobeq’ jesile 
hag amet ont teha8 fons dew ,deseeg cond ted wynit et bea Yo 

trel and te no its bse oxagn ietieot ow Wknek att te mol enw. 

© oautate yd bend? outs ont vedte tewnng of Bivoo aonaatiro 

motgdeen » et off) TOs ,dtenentt . pean be apap at nis Dries 

unt 0 evel of exlab to eta ot Ieqnod ef Betlt sat aumnbaon tot 

oat .aomedtiong act te towed wt $2 feakege teomptet « yredtee of 
1(80.q) baeo Sxnoe et! taommivt ems patoritie al .bebtewe ase thew 
by omens u —— odd vou of regu analy eli aa od} uow A⸗ 


> ,e 77 Ad ‘ital ain 


< 
5— 
J 
J 


*2* 
4 J— 


rere sufficient funds in the city treasury to pay it therefrom; 
if not, then to take the necessary stepa to bring into the city 
treasury the requisite funds.” Im the anawer in the present 
cage there ie ro allegation that, elther at the time the Judge 
ment of October 11, 1971, wae entered, or at the time the appeal 
from the judgsent was diamissed by the Supreme court on June 

17, 1922, or at other times, the Village had not om hand suf- 
ficient funds available to say the fuigwent. Vor aucht that 
appears to the contrary the Village may haye hed on hand aurclus 
moneys, oF an unexpended balanee of some fund or funds orimarily 
intended fer the payment of other obligations, which could have 
been used to pay the fudgwent, If it had not, it was ite duty 
to allege those facts in ite anewer, and ite failore so te do, 

in wiew of the admitted allegations of the petition, weuld alone, 
we think, have justified the ceurt in taking the action it did. 
But, aseuming that the Village 444 not have on hand euch available 
funds, it was ite duty without any demand te include this judgment 
(4t having had notice theres?) in ite annual seorepriation bill 
for the year 19022. ({Gity of Caive v. Gampbell, 116 711. 305, 
509), Under Section 2 of Artiele VII of the Cities and Villages 
Aet, the Village was required to pase its annual aseropriation 
ordinance within the first quarter of the fieeal year, and, 
under Section 1 of Article Vill of said Act, to pase its tax 
levy ordinance on or before the third Tuecdsy in September. It 
is required that a certified copy of thie ordinance be furnished 
the County Glexk, and with ouuh copy a certificate of the amount 
of the levy required te pay judweente of courts of récord. (Sec. 
2 of the Act comcerniug the levy and extension of taxes, Rurd's 
Stat. 1921, Chap. 120, Par, 343 b). In the Gagphel) case, supra, 
it is said, (p. 316): 
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*I¢ is thus clear beyond question that the ‘ewend was made 
in sepia time for the correction of the annual aprropriction 
pill before the day fer adepting the ordinance levying the 
taxes, Undoubtedly the prohiblties of further sanpropriationa 
after the passage of the ordinance vcentaising the annual ape 
propriation b111, ie obligatory uron the ecuncil oo far ae 
the subject of appropriation belongs toe the class whieh 1+ 
was diecreationary fer that bedy to include in or omit from 
the annual aporepriation bill; but the plaintiff, whose valid, 
wisatisfied judgment againet the city haa, through wilful 
parversences, or, it way be, — merely, been omitted 
from the armmual sepropriation bill, As not concluded thereby, 
for the members of the council oan net thus be allowed, by 
their failure to perform their duty, t¢ nullify the statute 
imposing that duty.* 

is to the allegations centaiued in the answer io the 
effect thet the smount of the judgment of Goteber 11, 1921, had 
not been inciuded in the aperovriation ordinence wnt that no tax 
Levy had been made to yay it, for the reason “that the limit of 
tax as provided by the eemetitution of the State of TLiinoln 
has been assexned by said respondent, md that a further tax 
levy would have been wiconsetitutioneal snd void,” these are ales 
mere conclusions of the pleader. In City of Ghicacy v. Peanis, 
215 Iil. 235, wherein it waa sought by asndaaun to cowpal the 
City te make the proper aopropriation for the payment of « certain 
indebtedness, the anower of tha City adulttead thea asterinl allee 
gatione of the petition, but sought to aveid the iszuanse of the 
writ upon the grownds tuat the Gity did nok heave the finensial 
means, income amd revenue out of which to make the appropriation 
and that it was iudebied in exeesas of the amount of its consti«- 
tutional Limitations and eould mot lawfully incur any further 
indebtedness, ‘The Court held the answer inagafficient, saying 
(p. 237): “Then a petition for a writ of mandanys is filed, 
the answer of the reapondent muet state positive and definite 
facts ween which it relics in defense; the conclusions ef the 


pleader are not sufficient, and if the anewer consists merely 


of general statements and conclusions the relief will be granted.* 
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And the court further said (p. 233): “The anawer alleges the 
amount of the total income and the amount ef the actual nesesnary 
operating expenses, There is no attempt to itemize the renoureces 
andi there is no attempt to itemize the expenses, so the eourt can 
ascertain whether items included in these expenses are actually 
necessary ar not. In other words, the items of reevipta and ex- 
penses sre merely the conclusions ef counsel, on? are eo general 
in their terme that they de not come within the rules of pleading 
above anngunced. * * When application is sade far relief and it 
is adwitted that the clais is a proper debt against the city, the 
burden iz upen ine city to shew that it is deing all in ite pewer 
te liguidste the ewme. tu ordar to avoid a writ of pangawmys it 
must set out clearly and definitely, im detail, 211 of ite items 
of rveceiyte and expenditures, so that the court ean see that it 
is net the fault of the municipality that the debt iv uot paid. ** 
Te sustain the position of respondents would be to praetisally 
justify the repudiation of a debt admitted te be justly due and 
unpaid, * 

Our done luaion ia that the cowrt did noi err in suse 
taining petitioner's demurrer io the answer of the Villiage, er, 
upon the Village siceting te stand by iia auswer, in awarding the 
writ, and accordingly the judgment is affirmed. 


AFI REED, 


Barnes, f. 3., sid Morrill, J., concur. 
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Nuw CXNTUSY Company, 
a corpo ration, »* ) APPRAL FROM 
Appellant, rf 
, ~ |] MUNICIPAL SUUAT 
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FRANK BRASUS nnd 4 ; p 29 K PRA 
MAS. PRANK BRASUS, J é PF fast OC —- @L46 Le OP 7 
Appeliges. dy 


BR. JUSTICES GRIDLEY DELIVES'D THe OPINION GP THY COURT. 


In an ection for dannges for refusal of defendanta 
to accept certain flour alleged to have been contracted for, 
the jury, on June 7, i920, returned a verdict finding the 
issues against plaintiff, and the court entered judgment 
against it for coats snd thie appenl followed. 

The action was cesvenced in the Munieipel Court of 
Chicege on December 5, 1920. On the firat trial a jury found 
the issues against Frank Frasus, the sole defendsent origineliy, 
and assessed plaintiff's domagee at -500. A new trial wae 
grented and thereafter plaintiff made Mre. Prank Brasus an 
additional perty defendant snd filed an amended statement of 
Claim. 

In thie amended statement plaintiff alleged in 
substance that defendants as coepertners eperated a bakery 
business in Ghicage; that on september 17, i920, the parties 
entered into « written contract wherein plaintiff agreed te 
sell and defendants agreed to tay 310 barrels of certain brunds 
of fleur at certain prices therein mentioned; thant under the 
terms of the contract the floor was te be delivered and paid 
for within 66 days from the date of the contract; thet it was 


the duty of ths buyers (defendants) te furnish shipping in- 
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structions to the selier (plaintiff) for the delivery of the 
flour, but that defendants wholly failed and refused so to do, 
and on November 15, 1920 (within the contract pericd) also 
refused to accept any portion of the flour, without fault on 
plaintiff's pert, and so notified plaintiff; that during the 
whole of said peried plaintiff wou ready, willing sand able to 
make delivery of the flour; that between the dste ef the con- 
tract and the date of defendants’ geid refuarl the morket valine 
of the flour had materially deolined; and that by recson of 
defendants! default plaintiff had suffered damages, ta-wit, the 
difference between the cantract price and the market value of 
the flowr on the dete of defendants’ refusnl, arnountinge to the 
gum of 61226. 

in their affidavit of merits to the amended statement 
of claim defendanta admitted the making of the centract and that 
4t was provided therein thet the flour was to be delivered within 
66 deys from anid dete, and slieged in substance that it was 
further provided in the contract that the flour waa te be deliv- 
ered "f.0.b. Kensington,” Chicngo, at "liéth and Michigan Yeon 
track” of the Chieem and festern Indiana Railway Co., and was 
to be paid for on “arrival of draft with bill of lading at tached 
at Eimbark itete Sank,” and th:t defendants were always ready, 
wiliine and able, up te and including November 16, 1920, te 
accept and cay for the flour, wt that plaintiff failed to deliver 
it at the pisce mentioned, and failed during seid period to send 
the draft with bill of Iindinc attached to said bank, or to perform 
the terms and conditions ef the contract. snd defendenta denied 
that it wee their duty during ssid peried to furnish any e#hipping 
instructions whatsoever, the same being fully conteined in said 
eontract, or thet they hed feiled or refused at any time during 


said period to eccept the flour, or thet they had notified nint«— 
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tiff that they would not accept it, or thet they were guilty of 
any defonit, 

On the trial the contrect of September 17, 1920, wee 
introduced in evidenes. In addition to the place of delivery 
and the conditions of payment, ae atated, it wos provided that 
the order should net be binding "until the Hew Century Co. cone 
firms same.* The instrument was signed in ite meme by H. Lazar, 
its salesman, and also cigned “necepted" by Mre. Brasus. Finmine 
tiff claimed that a day or two afterwards it madled ite written 
confirmation to defendants bit both defendants denied that the 
Some was ever received by them. The evidence, however, mfficiently 
shows a verbal confirmation of the order by plaintiff, of which 
confirmation defendents had notice. Flaimtiff admitted thot it did 
not diring the GOeduy period tender the flour te defendants, and 
did net send ony draft with bili of lading attached te the Kimbark 
State Bank at any time, but contended thnt such tender was rendered 
unnecessary by reason of the fact thet on November 15, 1920, (within 





the contract period) defendants fiatly refused te accept delivery 
of the flour. This contention was supported by the testimony of 
said Lazar, but beth defendante testified thst the senversetion 


with Lasar wos not had until November 19th, that they then refused 





to accept the flour beceuss the same had not been tendered within 
60 days from the date of the contract, and thet during the contrast 
period they had been ready, willing and able to accept it and to 
comply with their contract. ‘The defendants’ testimony an to the 
date of aaid converention with Lasay was sustained by sertain do eu- 
mentary evidence. Plaintiff introduced evidence tending to show 
ite demages as alleged. 

We are unable te say that the verdict is manifestly 
ageinst the weight of the evidence. And we do not think that any 
error, prejudicial to plaintiff, wos made by the trial court in 


the rulings on the admission or rejection of evidence, 
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Councel for plaintiff contend that the Judgment should 
be reversed becouse of certain errors in the court's oral chargo, 
to which objections were made at the tine. Aa to those portions 
ef the charge concerning plaintiff's confirmation of the order we 
do not think thet the jury wore misled when the cherge in ite 
entirety is considered. On the question of the tenicsr ef the 
fleur by eclaintiff, the jury were instructed ja eubstance that if 
defendants did net refuse within anid SO9eday period to accept the 
flour it was the dvty of plaintiff ta tender or offer to deliver 
the flour within said period, and thot if th: Jury believed from 
the evidence thet during enid period the defeadonte ddd not refuse 
to accept the flour =xnd thet sleintiff did not ot samy time tender 
the flour, the dafendants aesld not be held liable. #e de not 
think thet there wae any error in the sourt's charge in these pate 
ticulere. (Lassen v. Hiteheli, 42 011. 161; Sustun Seg & Catton 
Bilis v. Frankel, 188 H. Y. Supp. 709.) On the centrory, we thirk 
that the jury was Malay end foiriy instrweted. Counsel argue taat 
the failure of defendants te furnish shipping ine trections exeused 
plaintiff from making eny tender cf the flour. %e do mot think ao. 
It wes expresaly provided in the centract or evder thet the shipment 
ef the flour wra to be meade *“f.o.b. Heneington,” at the “ll6tn a 
Michigan Team “rack” of the Chisuge snd “eastern Indiana Aailway Coe 
within 60 dave frem the date of the centrest. It was not necessary 
for the defendants to give anv further shipping instructions. ay 
the previsions of the sontrsct plaintiff knew where and within what 
time to make er tender deliverye 

In ouy opinion the judgment of the Vanielosi Court 
should be effirmee amt it is se ordered. 


AEPLRR ES » 


Barnes, P. J., and Morrill, J., concur. 
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CHICAGO RAILWAYS: COMPATY, 
CHICAGO CITY yr COMPANY, 
CALUMET & SOUTH CHICAGO RATLWA 
COMPANY, and THN SOUTHERN STREET 
RAILWAY COMPANY, — under 
the name and style of, AMBICAGO 
SURFACE LINMS, 7 
— * Appellants 2 @ } 
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CIACULT COURT OF 


COOK COUNTY. 





MR. JUSTICK GHIDLSY DELIVERED THE GPIMION OF THE COURT. 


This ia an appeal from a Judgment for $3,000 entered 
against the defendant railway companies by the Circuit Court of 
Seok County, im an action for demages for personal injuries 
sustained by Charlie: imke about five o'clock on the afternoon 
of May 17, 1915, ss the remit ef the collision af « two-horse 
truck wagon, which he was driving, and a scuthbound State street 
car, south of 14th street in the City of Chicage. 

The declaration, consisting of one count, charged 
the defendants with negligence in propelling the street ear at 
an excessive rate of speed and szithout giving “nke warning of 
its approach, whereby the street car ran against the wagon and 
Snke was thrown violently to the ground ond seriously injured. 
The defendant filed a plea of the goneral ismme, The case was 
tried before a jury shortly before Christmas, 1991. imke 
testified as a witness in his owm behaif, and the jury returned 
a verdict finding the defendants guilty and assessing his 
demages at $3,006. On Februsry 4, 1922, Jnke's denth was 
suggested, and Jemes >. Ueming, sf a¢ministrater of his estate, 
was substituted as plaintiff. On Kurch 11, 1922, the court 


entered judgment upon the verdict agninst defendants. 
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Vurious grounds for « reversal are urged and argued 
by counsel for defendants. ‘Their main contention is that the 
Judgment ahould be reversed without a remandment of the cause 
beecmuse it appears by a clear preponderance of the evidence that 
defendants were not guilty of negligence and ‘nke was guilty of 
contrimtery negligence. 

The following facts were disslosed on the trials 
State atreet is a north and seuth street, and 14th street inter- 
sects it at right angles. ‘There were double street car trooks 
in State street, northbound street care moving on the enst track 
and southbound cars on the west track. ‘The Santa Fe freight 
house extended aleng the west side of tate atrect, south of l4th 
street, but the east faee of the tuilding was about 64 feet west 
ef the line treated au the west line ef State street, se that 
there was a considerable open apace west of said line. /djoining 
the stuilding was a loading vistfarm er platforme where teams came 
to receive marchandise, There wes « series of coors leading inte 
the freight house. Yast ef this epen speee woe the pewod reedway 
ef State strect and the width of thet rendway, west of the west 
gar trock, wae 2201/2 feat. There was no sidevalk on the west 
side of State street. ‘nke's twoehorse wagon hed been standing 
at either the third or fourth deor ef the freight house south of 
14th street. The third door is 127 feet south of 14th street. 
Enke drove his wagon away frem the pl«<tferm, inteadine te creas 
both street car tracks snd then proceed north on the east side 
of State street. “hen he ieft the platform there were some wagons 
in the open apace between the freight house and state street, and 
there was also a considersble traffic of wagons end other vehicles, 
weet of the street car tracks, moving south in State street. Onke 
tes ified in substance that after he left the platform he creve 
in os northeasterly direction, first im said open space sand then 


on the west side of -tate strect, towerds 14th street; that upon 
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approaching the weet street ear track he saw the southbound gar 
atanding at the north crosswalk ef 14th street; that he dreve 
his team dingonslly scree» said track and in frent of the satand- 
ing car which was then about 1? feet away; and that the esr suddene 
dy started and ran into the wogon end he won thrown to the ground. 
He further testified: "1 noticed a ony standing there and I 
wasn’t sure whether it ee going to come ond get me, se I run and 
took my chances to ge aheady * * I got the horees over and the 
front part of the wagon, but didn't seem to have time enough to 
get out of the way entirely; * * the street ¢@ hit the wagon 
not quite amidships, right shead ef the hind heel." 

overy ether occurrence witness, including ‘nke's wite 
ness, Brown, a police officer and who we on the rear platform of 
the southbound car, contradicted Snke ae te the place where the 
collision occurred. Trowm testified thet the ear hit the vagen 
about 150 feet south of Lith street. Five eccrrence vitnesses 
testified for the defendants, the motermen ond conducter of the 
southbound ¢ar, the motorman of s northbound cour, © pahwenger on 
the front platform of the wmthbound car, and a passenger on the 
front platform of said nerthbound ear, cefendants! version ef 
the accident, m stained by the testimony of thess witnesses, 
was in substance thut the collision took place about 125 feet 
south of 1l4th street, practiaslly in the middle of « block; that 
the southbound ear waw moving at « moderate rate of speed, about 
14 miles per hour; thet coneldereable vagon and other vehicle 
traffic was moving southward end iemedintely weat of the west 
track; that eut of thie traffic suddenly appeared’ “nke's team 
movitig on 5 northeseterly direction and about to cress seid west 
track; that the motomoen of the couthbound car attempted to stop 
it mut could not do se in time to svoeid the collision, although 
ite speed was materially alackened; end that nke, although aware 


of the car's approach when it was a censiderable distance away, 
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speeded up his herees and attempted to ¢ross the track in front 
of the car, instead of waiting for it to pnas. 
After a careful review eof the evidence we are of the 
Opinion thet the defeniants ennnot be held liable in damages for 
the injuries “hich Unke matained, because he wes guilty of con- 
trimutory negligence (Chiesge Union Traction (¢. v. Jucobwon, 
217 112. 404, 408; Pienta v. Chicuge City ‘ty. So., 284 Ill. 
246, 264; Tyson v- Union Traction Co, 299 Bae Ste 264, 266; 
Koreland v. Chisege City iv. Co., 141 Ill, App. 164, 167; Lure 
well v. Chicago City Ry. Co., 222 TLl. App. 345, 548); and bee 
ceuse, under the circumstances, it cannet be considered thet 
the motorman of the southbound onr was euilty of negligence. 
(Spencer v. Chicago City “y. Co., 220 Til. App. 436, 440.) 
The judgment of the Circuit Court is reversed. 
RNVESGRD WITH FINDING OF FACTS. 


Barnes, ©. Je, and Kerrill, J., concur. 
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PINDING OF PACTS. 


We find oe ultimate facts in thie case that 
at the time and place of the accident “nke was guilty 
of negligence which contributed to his injuries, and 


that the defendante were not cullty of negligence. 
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HERMAN Lie r) : 
* APPEAL FROM 
rd 
VSe * f aU PERION COURT, 
. é COOK COUNTY. 
DAVID BELSON, doing business << 
as Belson Manufacturing, Company, 
not incorporated, , 
“ponies yaar! a oy & — 
2209 1.4. GHD 


MR. JUSTIGE WORRILL — THE OPINION OF THY COURT. 


This is an appeal from a judgment for costs rendered 
by the superior Court of Cook County in fever of defendant, whe 
is appeliee here, in en action of asoumpsit. There war a jury 
trial, Appellant, who wee plaintiff in the court belew, eceks 
@ reversal upon the ground that the judgment is contrary to the 
manifest weight of the evidenee and that the trial court erred 
in its rulings on the admissibility of certain evidence, and 
that all the instructions given to the jury were erroneous. 

The amended declarotion alleged, in eubstance, that 
on Jamary 19, 1920, defendsnt agreed to mamufacture exclusively 
fer plaintiff certain copper kettles and covers therefer at 
fixed prices, which plaintiff agreed to pay upon delivery of 
the articles as ordered bv him; that the agredment wes to oone 
tinue for ene year from Jamaary 19, 1920; ‘thet defendant 
violated this agreement by foiling to mamafacture exclusively 
fer plaintiff during the peried mamed and by mamfecturing and 
selling svid artieles to customers of plaintisf at lewer prices 
than those charged by pleintiff, and that finaliy, on end 
after May 3, 1920, defendant refused to mamfscture end deliver 
the kettles and covers os ordered by plaintiff, and refused to 


fulfill the alleged agreement of Jamary 19, 1920. Defendant 
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Pleaded the general isoue, accompanied by nn affidavit of merits 
which epecificslly denies the existence of the alleged agreement 
of Jamary 19, 1920, and denies ony indebtedness whatever from 
defendant to plaintiff, mt on the contrary allegee thet plain- 
tiff is indebted to defendant in the sum of 63,046.60. An 
additional plea was filed setting up the utatate of frauds and 
a former action by defundant agsinet plaintiff to recover the 
debt alleged to be due him. The judgment in the former cause wes 
reversed by this court in an opinion filed Kevember 1, 1971, en- 
titled Belson v, Alewonder, number 26421, The opinion in the 
former case has no bearing upon the present centroversy and need 
not be discussed, The agreement set forth in the pleadings in 
that cave is quite different from the one involved herein,al- 
though relating to the sane subject-matter. 

The issues thus raised mace it incumbent upon plain- 
tiff te preve the existence of the contract and compliance on 
his part with ite terme, =o brench by defendant and damagen te 
plaintiff resulting therefrom. ‘The evidence as to the making of 
the agreement, which is oral, is confined ta the testimeny of 
piaintiff and defendant. The former testified te ws cenrersstion 
with defendant on come Unturday in gemary, 19%, «at which they 
agreed upon prices fer the various sizes of Kettles snd covers, 
and defendant acreed to manufacture them exclusively for plain- 
tiff for a period of one yeur. iIn¢cidentaliy we note that January 
19, 1920, wae KMenday and not Gatmrdey. Defendent, while not 
denying that an interview teak place between them in the month 
of Jamary, doen deny any agreement on his part te memfecture 
exclusively for plaintiff for any period of time whatever. Taking 
plaintiff's version ef the interview, it is opparent that the 
exact date thereof is uncertain and that defendant did not in 


specific terms enter into any egrecment other than to momfs cture 
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and deliver the erticles at » certain specified price. ven 

af the oral tevtimeny az to the making of the alleged exe 

elusive agreement can be regarded «as evenly balanced, the 
surrounding circumstances and the elements of prebability tend 

to sustain defendant's version of the interview. The business 

of manufacturing and selling copper kettles seems to have been 
lucrative and desirable at the: time. The evidence shows that 
there was then keen compe tition in it. The slleged agreement 

would have placed defendant entirely in glaintiff's power so far 

as this industry was concerned, und would have prevented him from 
meamfacturing exeept for the purpose ef filling plaintiff's orders, 
withait any assurance whatever as to the probable emount of such 
orders or even apecifying the minimum amount. If the business of 
welling kettlee proved lucrative, pleintiff could demand service 
from defendant to ony extent, but if the business proved umprefitabie 
plaintiff was under ne obligstion to cive defendant amy orders whate 
ever after defendant had been to the expense of eqipping hie shep 
fer the filling of such orders. ‘uch a contre ct may well be held 
to be lacking in mtuslity. There was no requirement whatever upon 
plaintiff during the entire peried of ite supposed existence te plece 
eny orders for kettles with defendant. Crane et mle Ve Grane, 106 
Fed. 569; Goldblast Transfer Belt Go. ve. K. C. Belt Co., 114 Ped. 
7%. 

Plaintaff contends that defendant admitted the exintence 
ef the contract ss shown by the testimony of the two witnesses 
Sieger and Thieckelman. wWhkie it is true that defendant did net 
deny having contractual relations with plaintiff, «s these wite 
nesses teatify, yet we cannot say that in expresn terms he admitted 
the existence of a contraet of the precise nature claimed by plain- 
tiff. The verdict of the jury shows thet they accepted the version 
ef defendant as to the relations between tie parties. There wae 


evidence sufficient to sustain this conclusion ond we »r= «<<"*- 
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to say that the verdict wns contrary to the manifest weight of 
the evidence. The judgment should therefore not be disteebed. 
The weight of the evidence does not depend necessarily on the 
number of witnenses, and it is for the jury to decide which of 
them wae more worthy of belief. These femilinr principles require 
no citation of muthorities in their support. 

The business relations between the parties contimed 
during the monthe of Februnry, Furech and April, 192%. In the 
latter port of April plaintiff was indchted to defendant te the 
amount of 92600 for kettles mamfectured and delivered on plaine 
tiff's orders. This indebtedness dees not seem to be disputed 
by plaintiff, who says that at about thet time he become suapicious 
that defendant was selling kettles and covers to ethers in vho« 
lation of the supposed agreement, He thereupon demendes an 
inepe ction of defendant's shipping records, which wis allewed. Ag 
a reeult of thia inspection he ¢claime io have found verdifie:tion 
ef his suspicions end fixed the emount of his demages en account 
of defendent’s wroncful sondect ot the sum of $1,205.85. efendent 
offered to allow plaintiff « credit for thet amount upen the sum 
due him from plaintiff provided the letter paid the belance of 
his debt. PFleintiff refuerd to deo so unleus the latter gave 
further aswrenee thet he would mamafacture and deliver in accorde 
ance with plaintiff's theory of the agreement between them. cfende 
ant thereupon refused te make further deliveries. “sfendant 
testified, and plaintiff dees net deny, that plaintiff agreed to 
pay for the merchandise ordered by him within ten days after de- 
livery. It therefore sppears that plaintiff was in defewit and 
failed te show compliance on his port with the terme ef hie e«erve« 
ment, which was an essentini clement of his cease. 

We have exemined the rulings of the trial court as to 
the admissibility of certain evidence, of which appellant come 
Pisains, and find no reversible error in that respect. It is 


ode 


te Jdptow dectinzs edt ef verttacw ew Tolhbanv ad’ tons ya Os 
orodumtolh of tox enole ved? 
odd me ySiumececen hangeh fan nook somedive eid Yo sty how ont 
Yo do tde ehdood of yent, et 101 «i oi ba ,sosrentin to vie 
eriupex esiqinaiig sniliant ewaeT .Takied ww ~itvor erom sew med? 
oF2OAgwe shod? af ekticovtas Yo mobtetes on 
beomtsaos ootfied af? meswded anoltede: evonkand ofF = “ 
ait mE .OREL gkktGA bas dona secede Ie aittaow ofr yahred 
Ohi oF suabuets> ef begdndak wow Yi2eatalq Liga Bw txsq xodead 
eniahG’ oe Sausvideh bar soustoe one voltae vet GO889 to favo 
bateqeth ad of amet fen augh etembetdciakt sid .ovedte efeter 
cueheiquue teamed ek mit fod? sonia du taX? aye ade , Ytesatelq yt 
-o4e aL wieetc af otaves San acdsiod onéiiow sew omadanteh Sas? 
aa bedvamh agqveteds of anne tns beretqee alt Yo Mobiad 
8h gbewelle auw dott yebrooey patgatra x'taunne toh to molto nqent 
aelfsohitwr bawet wed af cmtads af metfoequar ali Yo thosée @- 
snuoons 29 eegeeh ali to Pmuuen eff Bert? Ste emolotqame ald Yo 
faabactw .86,405,2) to swe oof? te duubner Lytgnere 4'¢nedneted ‘Ye 
aut od? aeue sapoma Padi ve? ¢therd « WMInksse wolle of beast 
Yo eomeiad od? bhog toto ed? bebaveows Yihtaisiq wor? mie osb 
eves ‘sitet of gaotas on of of beuelos DIAIataIN .etob ake 
shiecen Sh weTeiod bre wraden Taman Maw af fod? soaetines soderet 
“baste . mar! soengved (nemmerge aif Yo vroert? oe Pileniala ie soma 
Sashavtx, .énkreviheb <nstd tt whan wh porate cogreted? fan 
of hot: Witdladie dad? ,yavh sor YoOk WiFatnde Kaw ,holtere a 
-eb tadta aged ast ate be mid cd Leva te eabitinsb ree od? 4 ot eng 
hae #iuetes at sow Watntada dad> sinpeqa otolwrets ST vexavhd 
-eorge olf YO worted ods sitdw dang wir oo senehiqnues wore of oeliet® 
ome etd to tieawio cadsmeree fe wow tolow toon 

af sm tutwoe isitd wi Lo apnehdws off bumkmare ovad + 
wm ¢asilogys Aatde Yo ,nenvbhive mhefvee Yo y titvteulwhe edt 


o Be 


unnecessary to review the elleged errors in deteil, 

The instructions given by the court, taken as a whole, 
fairly etate the law rpplicnble to the case and efferd no ground 
for a reversal, 

The judgment of the Superior Court is affirmed. 

AVYTIRIED « 


Barnes, Pe dep and Gridley, de, CONCUrS 
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ER. JUSTIO# MORRILL DELIVERED THE OPINION OF THE COURT. 


This is an appenl by the “Kvening American Publishing 
Company from a judgment of the Circuit Court of Cask County 
for $5,000 in favor of plaintiff’, being the amount of damages 
awarded by the jury for alleged libela published by defendant 
en April £4, 1920. Appellee was plaintiff and appellant was 
defendant in the court below and will be sa designated herein. 

The declaration, consisting of two counts, sets 
ferth two separate publicetions made by defendant upen the 
seme day im successive but different issues of the Chicage 
Rvening American, a daily newspaper published by defendent in 
Chicago. eth counts after the uvusl aliegations of olaintiff's 
geod name, credit and reputstion and a denial of the truth of 
the words of which plaintiff complains, set fearth the slicged 
libels with the inmendoes. It is unnecessary for us to 
repeat here the alieged libelous articles which it is claimed 
by plaintiff acouse him of complicity in the murder of one 
Edward Coleman, of being a "free lance gunman” end of being 
connected with certain criminal sects. Sefendant filed a plea 
ef the general issue and gave notice that it would interpose 
a8 special defenses that the alleged libelous words were true 
and were published for justifiable ends and with good motives, 


followed by a detailed statement of the evidense which would 
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be offered to sustain such defenses, 

The record shows that before the introduction of any 
evidence by defendant, plaintiff, as a part ef his case in 
chief, offered in evidenee a certified copy of the record ef the 
Criminal Court ef Cook County showing that piaintiff and his 
brother had been found not guilty by a jury of the charges cane 
tained in a certain indictment based upon one of the affairs 
mentioned by defendant in ite notice of justification. This 
document wes improperly received in evidence over defendant's 
ebvbjection. Defendant could not be affected by prececdings to 
which it wac a stranger. It had none of the rights te which it 
would have been entitled if it had been a perty to the action. 
The proceeding was a public presecution, in which defendant had 
ne powers or agency ond ne individual rights or interesta at 
stake. Corbley v. Wilson, 71 111. 209. The rule announced in 
Corbley v. #iison has been follewed snd cited with apprevai in 
numerous cases. People v. Hewbold, 260 Ill. 196; Tllinois Steel 





Sq. V. Intustrial Commission, 290 id. 594; 
Til. App. Sl. 

Counsel fer plaintiff seems te admit the rule -boeve 
stated, but contends that the trial court committed no reversible 
errer in receiving the record in evidence, for the reason that 
prior to ite introduction in evidence defendant's counsel, by 
his exemination of a witness, had already preved plaintiff's 
acquittal of the charge in question, citing Hill v. Carson, 177 
ILl. App. 314, and other cases. ve have examined the record in 
this respect and find that the evidence to which plaintiff's 
eounsel refers was a voluntary statement made by plaintiff, 
which was net responsive to the question put te him on crosse 


exemination and does net in express terms refer ta the charge 


above mentioned, 
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At the request of plaintiff's counsel the seurt gave 
—“— 
the following instruction: 

"You are instructed in vegard to the evidence 
of a witness that is known in law es an accomplice, 
thet while it is s rule of law thea: a person aeccused 
of a crime may be found guilty upon the uncarreberated 
teetimony of m accomplice, still the jury should 
alwayr act upon such testimony with great ¢care and 
contion, end eubject 14 to ecarcful examination in the 
light of all ether evidence in the ease; and the jury 
ought not to find a persen guilty upon such testimony 
alone, unless, after a careful examination of such 
testimony, and all the evidence in the cese, they 
believe from a vreponderance of ali the evidence 
that the person charged is guilty of the crime and 
that the jury can safely rely upon the evidenee of 
the accomplice." 

Thies instruction was erroneously given. ‘The present 
action is a civil suit to recover demages. Defendant wee not 
accused of committing a crime. It alone was responsible for its 
publications. ‘hile it had agents and employees, it had no 
accomplices in the sense in which the word is used in the foree 
going instruction. ‘This instruction had the effect of advising 
the jury thet some of defendant's witnesses could be regarded ae 
aecomplices whose testimony sheuid be viewed with great caution. 
In other words, the credibility of defendant's witnesses was to 
be jucged by differmmt atendarda thon theese applied to plaintiff's 
witnesses. It has frequently been held to be error for the court 
to single out a class of witnesses and to instruct specially as 
to them. If the witnesses referred to were competent, the jury 
should not have been instructed to regard their testimony with 
areat care and cention. 

For the wrrers abnve indicated, the judgment of the 
Cireudt Court is reversed and the cease remanded. 


REVERSED AND REMANDED. 


Barnes, FP. Jo, and Gridley, J., concur, 
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LOTTA lL. THRANE, | ~ 
Appellen, - 
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VICTOR THAANE, ‘ f 
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WR. JUSTICK BORATL OLLIVERKD THE OPINION OF THY covAT. a 


Defendant has eppealed fram a deerece of the Cireuit 
Geurt ef Cook County entered in a divores cause Jume 26, 2920, 
whereby comploinant wea awarded soliciter's feea te the mount 
of $1,000 and olimeny pendente lite to the smount of $500 per 
month, and defendant wax enjoined frem encumbering or disposing 
of certain parconnl property ani Rovsehold goodse 

As the record contsina no certificate of evidence 
and no findings of Taat are vet forth in the dearee, it is 
impossible fer us to know upon wh=t evidence the chaneclier 
vased hia decree. Asouming that «evidence wan heard, av the 
deeree recites, it wis the duty of complainant, in whose faver 
the deeree wenn rendered, to preserve im the recerd the evidence 
justifying such dweres, either by findings of fact in the 
decree, muoter'a report, depoxition er certificete ef evidence. 
The failure to do se has been held by the reviewing courts of 
this state to be ground for reversal in & number of diverce 
and separate modntenance ceses. Ghman v. Ghman, 234 Ili. 633; 
Srengh v. Freneh, 2 id. 15%; Hecklenburg v. Becklenburg, 252 


—— Neen 





ia. 120; Berg v. Berg, 2243 id. 200.  Thie is a general rule 
in all chancery cases, and appellee how presented no authorities 
indiesting thet this rule does not apply to the present cases 


There are, however, other reasons which in sur judgment require 


® reversal ef the deerce in question, The recerd presents for 
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our consideration only the original and anended bilte, the 
answer, a devosition of complainant taken on behalf ef defendant 
and the decree in question, 

The original bill filed April 7, 1922, sllezed the 
marriage of the parties on Octeber 26, 1808; that comptainant 
is without means and that defendant is the owner of etecks and 
bonds of James 0. Lacey and Company of the value of several 
hundred thousand deliara and of other valuable personal property. 
It charged that on Jume 1, 1913, defendant comudtted aduitery at 
Chicage with an wiknewn woman: that since that time defendant has 
been guilty of sdulterous practices wit various unknown women 
and that complainant had learned of these uwntevrful sete within 
the Yast four months, The awended bil1, filed June 1, 192%, after 
repeating the allegstions contained in the original bill, sought te 
make the charges ef adultery more specific by satting forth that the 
offense was committed in June, 1914, instead of 10135, ae alleged in 
the origins? bill, with a woman named “Sthel,”® whese personal 
appearance is deseribed, in an apartment in Chicage eseupied by 
comp'ainant and defendant as a nisee of reaidence and white come 
piainant was absent frem Chicago. Ee other ground for divorce 
ia alleged and ne allegations other than those in the eriginal 
bill are made ae te the financial rescurnes of defendant, White 
it is true that the bill and awended bill were verified by the 
affidavit of complainant, it is apesrent that the charges of 
adultery against defendant are bused upon inforvation selety. 
Under auch clreumstances, the bilt is entitied to me weight as 
evidence, DBeimsa) v. Brown, 136 111. 594; Brown v. Brown, 145 
B. YY, Supp. 471. 

The answer of defendant is se detailed end voluminous 
that onty a brief review of its contents can be given. It adults 


al) jurisdictional facts, and avers that on January 15, 1927, 
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the parties were livine together ae husband and wife; that 
complainant being in i1] health, for the purpore of procuring 
mediesl treatment, and with the knowledge and consent of dee 
fendant, on that date went to New York, where she established 
herself at the Seymour Hotel, «t which her fether and mother 
were then residing; thet from the time of complainant's dee 
parture for New York in January, 1921, anc during the spring 

and summer of that year the parties corresponded, exchanging 
letters almost daily; thot complainant's Lettera were affeaotion- 
ate end did not infom defendant until about Sertember 1, 1921, 
that complainant intended to cease living with him as his wife; 
thet during that month complainsnt wrote defendant to the effect 
thet she would no longer live eith him and thet ther must sepe 
‘arate. The enswer sets forth in grest detail the correspondence 
between the parties, which it is unnecessary to repeat, ss this 
eorresxpondense will be considered later in connection with dee 
fenident'sa deposition. The answer further averred that subsescuent 
to November 28, 1921, which was the dete of the last ietter, 
defendant had several interviews with complainant's father, Jomea 
Db. Lacey, in which the istter requested defendant to consent and 
agree thet complainant might precure a diverce from defendant 
without contest on hie part; that defendant has fulfilled ali of 
his marital obligstions and expressly denice the acte ef adultery 
charged in the bill of complaint. 

The anowsr furnishes detailed infermsation ev te 
defendent's financial condition, from which it appears that for 
many years he had been «2 partner with his father-inelaw, James 
D. Lacey, and one Beal in « prosperous lumber business in which 
defendant had a drawing account; thet the fim beowme financially 
embarrassed in 1920 and 1921, of which fect complainant had full 
knowledge, so that » reorgenization and re-financing of its 
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* Company, & corporstion, was formed and the sauvetea of the 
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partnesqhip were transferred to it, defendant receiving stock and 
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enah for his interest. ‘The answer further shows that the new 
corporation is heavily indebted and that under the terms of its 
obligations, no dividends con be paid upon its steck for many 
years; that defendant, as & result of the reorganizetion, has 
been separated from hi» Tenner connection with the buginess, so 
that he is no longer in receipt of any selavy or income therefrom, 
end thet while he is the ownvr of several thousand ahares ef the 
stock of the compamy, he can derive no dividends from erid stock 
on account of the corporate obligations «hove mentioned. The 
answer wekes « complete disclosure as to defendont's finencial 
sendition, which £2 condeded by complainant te be true, end which 
indicaten that defendmnt hee no soney with which te pay the alimony 
end soliciter's fees aliawed by the decree. 

That the defendant is withoit funde with which te pay 
the decree for alimony end solicitor's fees seems to have been 
recognized by the chonoelier, wy the provision inserted in the 
deoree te the effect the. defendant might discharge his liesbility 
for alimony ond ealiciter's fees by the transfer snd conveyence 
tw canplainant of s waffiveient number of shares of the preferred 
capital steck of the James D. Lacey Company at the rate of #90 
per shere, 

Sppellant contends that while the merits of the cnse 
are net under consideration in an appiication for temporary 
alimony, yet it is incumbent upon plaintarf to show that she 
is proceeding in good fnith and hae prebable grounde for her 
suit. This prepesition ir sustained by numerous decisions of 
the reviewing courts of this state. Harding v. Harding, 144 
122. 185; Cooper v. Cooper, 185 id. 163; heoler v. wheelers 
18 ill. App. 335; Sawsen v. Rawson, 57 id. 491. Thin seems to 


be sdmitted tr appellee, whe cites several of the above authore 
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ities, to show thet the gronting of temporary alimony is within 
the discretion of the trial court and will always be allowed 

when the wife has shown by her pleadings 2 meriterions cause of 
action and ig procesiing in good faith. Harding v. Herding, supra; 
Cooper v. Cooper, supra. 

Ta ths present cave the only showing of probable cause 
or of SonDlizinent's good fmith in bringing the suit is contained 
in the bili and smended bill, in which complainant charged defende 
ant with having committed adultery under circumatanees showing that 
her gharg? is based upon infom=ztion and belicf only. The source 
ef her infomation ia uot disclesed to the court by the bill, 
affidavit or otherwise. efandant has denied those chergew cate. 
goriasliy and in hin enswers Ass slieged Pacts and elroums tenses 
which render deubtful the truth of mur of camplainant's allogstions. 
Upon the question of complainant's good fnith in presecuting the 
suit her depesitieon alresdy mentioned haa an important beering. 
This depesition was taken June 21, 192°, end wo far «oe the record 
shows, was the only evidence before the osurt when the decree in 
question was entered June 26, 1929. she testified thet ahe first 
learned of defendant's sllieged adulterous practices en or chout 
Decanber 7 or 8, 1921, while she was livins at the ceymour Hotel 
in New York and while whe waz in her mother's room «t thet he tel. 
Her husband was net present «t the time. I4 is therefore obvious 
that her charges must be based upon information given by others. 
Under the advice of her enunsel she refused te «tate the seuree 
ef her informs tion. She admitted the writing ef the letters “e 
her husband dated Gecptember 24 and 29, 1951, Csteber 12, 1921, 
ani Heverber 28, 1921. Wpen cresseeremim.tion she steted that 
ordinarily she epent the time from april or May until September 
or Gctober in exch year with her parents; thot she cent to the 
Seymour Hotel in Jamuery, 1921, where her father obtained reoms 


for her, The ictters shove mentioned from complainant te <<fende 
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ant were offered in evidence. These lettera were long and written 
in » friendly manner. %e gannet undertake to give nm complete sbetmact 
of their contents, bat some quotations therefrom seem necensery as 
tending to show complainant's leck of good faith in prosecuting 
thessuit. In her letter dated September 29, 1921, she oaid, *You 
must not feel thet because we ocxnnet live as man end wife, that 

we cannot elweys be friciiu, for mony people ere, whe bare been 
separated fer yoars., And there ia no reason why people censet be 
friends just because they do not wish to contimme to cecupy the 
seme home. il may have very peculisr ideas ae to life, bat we need 
many kinds ef foed to nuourinh our bodies, just so, I believe, ve 
need mony Kingyw ef mentelities to nourish our minds. And so if we 
find that certain mentalities ere ant neurishing our minds, we 
muct find others, but thet is no ressen “es ¢commot stil ii-e the 
eld mentalities, although we do not wish te indulge in it or them 
so much. I may be crasy but that is just hew I feel.” Im her 
letter ef September <5, 1921, she divcussee the fineneial aiffie 
@elties of the James ©. incey Uompony, showing considerable 
familiarity therewith. in her ietter of Gcteber llth she srid, 
among other things, “Hy own conscience is sbueelutely clear xa te 
my ieyelty and when yeu say thet I will neyer be heppy if I take 
the step I wm about to take, that of sspareting and being diverced 
from you, 20 wan can aay whether or not I will be heppy. I ¢nly 
know thet i went te ge on aliens, end I am willing te teke any 
chances. * * * Fer both our gakes, the sooner we terminate this 
harrowing sitwstion, the better, for it is killing us beth, and 

to write any siere Gn the subject or te heve any intervies is 
absolutely useless.” In her letter of lovember 28, 1921, she said, 
*I have told shi our mu ius friende thet we have separated, £6 
there neec be so ombarrasument os far on thet ie concerned, and is 
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can be eecured than for cne to agree to « diveret, uni it cun 
go through the court behind cleved doore and ne one need know.* 
In anether pert of the seme ietter whe said, “I connet uncer 
stand, Vietoer, shy you want to try and win me back when yeu know 
eo weil I de net want to live with you tut want to go my ow way, 
and in wo doing wish » divorce so that Ii may be free to ce ero.” 
And again in the same letter she enid, “If you will not ogree to 
let me get a diverce, I chell have to go sbout it im my own way.” 
These letters ant the pleadings in the cane show that 
weeks before complsinant head eny Imewlecge that her hueband hed 
given her any grounds for diverce the ws inpertuning him to 
allew her to obtain a diveree for temperamental recsene, indicating 
thet the seme enuld be obteined secretly im Chicsso and urging 
defendant t consent thereto and to ellew her fether to acjuet the 
matter with him. ‘These facts and cironstenees in our opinion ine 
dicate that complainant enterteined wat slight regard fer her meordtal 
relations and friled te comprehend the neturs of the marriage cone 
tract, and her belief thet » diveree cen be obtained averatly end 
behind closed doers. The testimony of complainant taken in 
eonacction with the pleadings in the ecuce and the conclusions 
which naturally follow, seriously question the good faith of conr~ 
Plainant in prosecuting the suit. 
The allegations of defendient's nncwer os to his finenolal 
condition, which are not dismited by complainant, show that he 
bas no income and that the payment of the nlimeny and selioiter's 
fees awarded mast be mode gut of the principal ef his estate. 
Fer this renson the sllowanee of slimony, if amy, should be limited 
to the wife's actual neecessities, as te which there is no evidence. 
Harding v.Marding, 144 Til. 588. In our opinisn, the trial 
eouxt before avarding alimony ond eolieciter's: feos shoald have 


¥Yemired evidences showing good faith by compleinsnt in prosecuting 


her suit and in view of detendant's financial cendition, further 
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evidence oa te admploinans'» actial necessities, which are net 
apparent frem the record. Ver thie renson, the present deorce 
samnet be cueteadined. There is no evidence before ua wiich wuld 
justify an attempt on cur puct to medify the terms of the dceree. 

The deoree of the Cirmiit Court io reversed oni the 
case remanded, but without prejudice te complesinant, ta renew 
her petition for temporary slimeny end soliciter's feea, the 
allowance or refuaal of whish sheald be cetermined in accordance 
with the views above indicated. 


BSVGiskD all ASBANDDe 


Barnem, 2. J., ani “rddiey, J., concur. 
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JAMES C. DAVIS, ¥ederal Agent 
Director General of Railroad 
Appeglant, APPRAL TAOM 
\ } MUNICIPAL COURT 
¥8. 
OF CHICAGO. 
GC. W. BARNES, \  f 
if Appellee. - A 


, J \ wy’ 

⸗ ay | %, \ 7 ‘ 
* . f we) 
Pot Sad @F om GL L@ Pe 


BA. JUSPICH MORRILL DELIVERED THY OPINION GF TEE COURT. 


The Director General of Railroads brought suit in 
the MHunicipsel Court of Chicege to recover from defendant certain 
freight charges semounting to $26 and certain demurrsge amounting 
te $390 upon a carload of sawdust which he transported for 
defendant fram Belleville, Ghio, to Uleveland, Shie, over the 
Pennsylvania reilread ander o bill of lading by which the 
merchandise was censigned to defeniant in cere of Cleveland 
Galvanizing Yorks at Cleveiend, Chio. The amount of the 
charges was computed cerrectiy in confomfty with the tariff 
ané rules and reguletions extebdlished br the Interetate Commerce 
Comeiseion. At the eclese of all the testimony, the court ine 
structed the jury to return a verdict in favor of defendont 
and against plaintiff upen the cround thet there had heen no 
performance ef the contract by plaintiff, Judgment was entered 
upon the verdict, from which plaintiff has appealed. 

Defendant's affidavit of merits wes besed upon the 
theery that he had paid the lewful freight charges by having 
on deposit with the N. V. C. & Ut. Le Re be OMe in Cleveland 
a cheek for $35, which he had made on July 16, 1915, assuming 
that the merchandise would be transparted by thet road, and 
by the subsequent deposit with the agent of the Femaylvania 
Railread Company at Cleveland, eon or about July 26, 1918, of a 
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check for $55 and a further deponit on or ebout July 31, 1918, 
with aaid agent of a check for $19.50, The check deposited with 
the Ne Ye Ge. & St. Le ie te Co, manifestly ennrot be regarded 
as payment for the services in question, whieh were rendered by 
another company, end the two checks deposited with the agent of 
the Pennsylvania Heilroad Compuny constituted neither payment 
nor tender of payment, se they were for on sgrregate amount munch 
less than the amount actually duc from defendant. Subsequently 
defendant stopped payment om these checka, so thet plaintifs 
mever received any benefit fram them. Under these circumstances 
this defense was without merit and was properly ignered by the 
trial judge, 

The evicenes shows that the shipment was ordered by 
defendant on July 10, 1912, ani the bill ef lading was dated 
July 11, 1915. The freight arrived in Cleveland July 22, 1918, 
Plaintiff, as required by low, immediately notified defendunt 
upon arrival ef the car and requested pryment of ite charges, 
which was refused. ‘There were contimmed demends and refusala 
until September 16, 1914, when the merchandise was sold by 
Plaintiff for ite charges, and $50 replized from the sale. 

This amount was credited to defundant, leaving a balanee of 
$376 due to plaintiff. Upon the trial defendant edmitted that 
he received notice of the errival of the car at Cleveland as 
earky as July 26, 1918. Octendant contended that it was 
Plaintiff's duty to deliver the car at the sidetreck of the 
Cleveland Galvanising Yerks before poyment of freight charges 
become Obligatory, Wo brief has been filed by appellee, and 
we assume thet the trial judge sdopted this view in holding 
thet there hed been no perforaance of the contract by plaine 
tiff. 
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‘e avo OF the opinion that the trial jrdge arred in 
holding that plaintiff had faidlec to perform ite contract and 
in instructing the jury to return s verdict in faver of Ae? and. 
ent. <A oarrier is not required to place a curload of fraight 
upon a private track not in its pousessien or control until ite 
lavful charges have been padd. io 
Yoolfoik Co., 94 Gare, 507; Brooks Mog. Co. ve. southern “ye Cos, 
252 BH. %. 665; Gulf Compress Co. v. Alabama tirest touthern Ny. 





SOee 106 Mise., 583. The common earrier how » right te retein 
freight in ite possession until its charges are paid or tendered 
and demand made for the property. Ge & Nie Hye ‘0. Ve Kae, 7 
Ill. 513; Schumacher v. 1080 i1ld. App. S20, 

Aeoordingly, the judgment of the Municipal Court is 
reversed and the case remanded, 


ASVERSSD AND REMANDGD. 


Bernet, ©. Je, and Gridiey, J., concurs 
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BR, JUSTICR MORRILL DMLIVENED THS OFINIGN GF TRA COURT. 


This is an sppeal from a judgment ef the Municipal 
Court of Chicage entered July 8, 1992, fer 7100 in faver of 
appelles, There wes a jury trial. Appellent contende that 
the verdict and Jnidoment were cortrary to the wanifect weight 
of the evidence; that the triel fyige ¢rref4 in hile instryotions 
te the jury and in hie rulings uwpen evidence, and thst bie rae 
marks and cenduct in the presence of the jury were prejudicial 
to defendant to such an extent as te constitute reversible error, 
Bo brief has teen filed by apselice. 

While the record skews that defendant exerented to the 
instructions which were given orally, his ebjeetions were not 
apeeifie ani aid net point out the portion objseted to. A general 
objection is insufficient. P#agsraro v. Halberg, 246 (11. 98. We 
have examined these instructions and find that as a whole they 
fairly state the law applicable te the ease, 

The evidenee shows that plaintiff? on Pebruary 14, 1922, 
beeame the lessee of a certain store at 4445 Breadway, Chicago. At 
that time plaintiff agreed to purchage the fixtures in the store 
from defendant for $750 aud paid to defendant $100 on account, 
with the agreerent, sc he testified, that the fixtures would be 
delivered on the following day. They were net so delivered. 


Subsequently, weon learning that the fixtures were subjeet te 
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an outatanding chattel mortgage; that various persons elaimed an 
interest in portions of them and tiat defendant eould net deliver 
the fixtures as agreed, plaintiff elected te reseind his agreement 
to purchase and dewend the return of the money peid on ageount. 

Defendant contends thai the exisiance of the ohattel 
mortgace was made know te plaintiff at the time ef the purehage 
and thet the Latter purchased the fixtures ucen the anderstanding 
that @efendent would sequire title by a foreclosure of the chattel 
mortgage, whieh would require a delay of sevrersl deys. This view 
of the transaction is not sustained by the written memorandum which 
defendant guve to plaintiff at the time. 

ihe jury evidently accepted plaintiff's versien of the 
agreement between the parties and considered that plaintif? was 
entitled te have the fixtures delivered to bim withan the time and 
upon the terma that plaintiff testified were agreed upon. There is 
sufficient evidence in the reacrd ta mistain thie view of the trans- 
netion, enc therefore we cannet sey that the verdict and Judgment 
were contrary to the manifesi weleht of the svidanes. Sor thes 
resson the judgment will pot be Aieturbed. 

We have exenined the record and fisd ne reversible 
error in the rulings of the trial court upen cuertionsa of evidence 
ané4 that the remarks an? comiuet of the trial judge in the presenae 
of the jury were not prefudicial to defentant. 

The Judgment ef the Buniciveal Courtis affirned, 

AP FIBRES, 


Barnes, F. J., and Gridley, 3., concur. 
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MA. TUSTIC’ MORRILL DELIV TH GeINICH OF THE COUNT. 


Thies is an appeel frem a judgment of the Hunicipad 
Court of “hiesge in un action breagkt wpon an aa enaviie ineure 
ance policy iseved by defendant, whereby it insured plaintiff?’ 
againet demages to his outomobile resulting from escidental 
eollivien with any other automobile, vehicle or object. The 
Case wee heerd by the sourt without a jury. ‘There wos a finde 
ing and judgment in favor of plaintiff for (643, from which 
defendant has appesled. VYlaintiff cleimec thet hia »nutemebile 
was damaged by an accidental collision with wanther astemobile 
on Roosevelt Yosd a short dlutance weat of “heaton, Tliineis, 
duly 9, 1981. DPlaintire's automobile was travelling in a 
westerly dirauction and the cxr with which it iw slleged to have 
collided was going in the epvesite dgrroetion. Defondont denied 
thet there war any collision and refused payment ef the cloim. 
fhe oceurrence of the eveddunt and the mmeunt of the demages 
te the extomobile are undiaputed. 

Plaintiff cond his brethereinelar, both of whom were 
eecmipante of the cer at the time of the accident, the latter 
being the driver, testified that plaintiff's ear was struck on 
the renr port of its left side by another automobile going in 
the opposite direction; thet au a result of the collision the 
course of yliaintiff's car was deflected go thut it ren inte 


the Gitoh on the left side of the road, where it was overe 
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turned. (One of the witnesses for defendant who save that he saw 
the accident testified that he did not see any collision, but that 
plaintiff's car “turned acrose to the left hand and went into the 
diteh." The only explanation given by the witness for this un- 
usual action was that if plaintiff's car had not turned ae it did, 
it would have eellided with onother westebeund car ahead of it. 
This version of the secident seems improbable. Witnessee for 
both parties say that piaintiff's car hed pessed other cars 

going in the same direetion without running into the diteh on 

the left of the read. There was no obstruction in the highway. 
The road was smooth. The driver of plaintiff's car was not 

shown to have been incompetent. No reason han been shown «hy 

he should deliberately have run his eer into the diteh. 

It is also claimed by defendant that plaintiff 
admitted there was no collision in a written statement of the 
accident offered in evidence by defendant. We have cqarefuliy 
examined this atatement and find that it contains ne such 
admission, although it dees purpert to give an exflanation 
of the accident, which dees no} mention the collision. The 
written memorandum does net appear to give a full aeaount of 
the accident, and makes no mention of the car coming in the 
opposite direction except te say that it did not stop. There 
is nothing in the statement which necessarily contradicts 
plaintiff's testimony on the trial. While we are not called 
upon to reeoncile the conflicting statements in the reeord, it 
seems orobable that plaintiff's car while passing another car 
going in the same direction was atruck by a car going in the 
opposite direction, with the result that claintiff's car ran 


inte the diteh. At any rate, we cannot say that the finding 
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and judgment were contrary to the manifent weight of the evidence. 
For that rengon the judgment will not be disturbed. It is une 
necessary to cite authoritices in supvort of this well established 
proposition. 
The judgment of the Municipal Court is seffirred. 
AFF IMMED. 


Barnes, P. 7., and Gridler, %., gonour. 
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MA. JUSTICE MORRILL BSLEVERND THE GPINIGN GY THE COURT. 


Judgment by confession wee entered by the Municipal 
Court of Chicago on August 9, 1922, in favor of appellee for 
$175 under the terms of a isase from appellee to appelient 
dated December 26, 1921, for a term of five years at a rental 
of $150 per month payeble in advance, ‘The judgment wea fer 
the rent due under the lease for the month of July, 1922, 
and $25, plaintiff's attorney's fees. 

On paquets 15, 1922, defendont, who is appellant 
here, presented his motion to vacate the judgment, eccompanied 
by his affidavit setting forth his grounds of defense to the 
action, which were, in substance, thet vlaintiff hed failed te 
furnish him with keye to the store, which included the demised 
Premises; thot he ordered defeniant’s customers from the 
premises; that he used insulting lenguage to suid custome rs 
and to defandant's wife and deughter; that plaintiff? interfered 
with defendant's use of windows in the store for display pur- 
posee; that plaintiff lived in rooms above the store in question 
and kept these roomea in such a filthy condition that defendant 
was overrun with reaches and vermin migreting therefrom, theroe 
by ruining defendant's merchandise and rendering it unsalablee 
and thet these acts “constitute a technicsl, actual and con- 
structive eviction” of defendunt “from the conduct of the 


business contemplated in the lense.“ ‘he motion to vaente the 
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judgment was denied and defendant hae xppealed from thet order, 
Ho brief has been filed by eppellee. 

We have exemined the lease between the parties by 
which plaintiff demised to defendant, for the term and rental 
abeve mentioned, a smell space four feet wide and twelwe and 
onemhalf feet long, "commencing eighteen feet from frent of 
inside store window,” to be used for selling, displaying and 
handling lingerie. The premises in question were part of a 
etore at 4814 Broadway, Chicsge. The lease contained sundry 
provisions whereby lesser and lesese agreed to share equally 
in the payment of sertain overhead expenses incidental to the 
eccupancy of the store by both porties, but provided that each 
of the parties was te conduct hig business separately and ine 
dependently of the other. fhe sice of the entire store is not 
shown, bat it ia to be inferred that lessee aceupied enly a 
emell pertion of the premises and thet the major part of the 
store was to be eccupied by the lessor for the purposes of his 
business, the nature of which is net shown. It appears from 
the document in question that plaintiff was im possession of 
the premises under a leage flrem one Chamales and the ieese in- 
volved herein contains numerous provisions for the protection 
of defenisnt in the event of ony defimlt by plaintiff in the 
payment of rent under the Chamales lease, It containe some of 
the usual provisions for the protection of the lessor against 
subletting and other acts, and in ease of non-payment of rent, 
confere the power to obtain judgment by confession for unpaid 
rente i+ contains no provision requiring the lessor te give 
keys te the lessee or for use of the windews for display pur- 
poses. it does not appear from the record thet defendant has 


been denied ingress to or egreas from the demised premises at 
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any time. There seems to be nothing to prevent defendant from 
obtaining and using hin own keys to the store. The other ects 
of plaintiff of which defendant cemplains do not constitute an 
eviction. “hen the acts of the landlord are such an merely tend 
te diminish the beneficial enjoyment of the premines, the tenant 
is still bound for the rent if he contimies to occupy the 
Premises, Kenting v. Springer, 146 Ili. 495. As the affidavit 
filed in support ef the motion to vaeate the judgment did net 
state a meritorious defense, the trial court committed no errer 
in denying the motion. 

fhe judgment of the Municipal Court is «ffimnmed. 

AVPINMED. 


Barnes, *. Je, and Gridley, J., concurs 
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BR. JUSTICE MORRILL DELIVERED THE OPINION OF THE COURT. 


This is an appeal from an order of the BPunicipal 
Court of Chicege denying the motion of defendant, who is 
appellant, te vacete a judgment by confession agoinst him 
entered under the terms ef « lence between the parties dated 
December 26, 1921. The judgment was fer the agreed rental 
fer the month of August, 1922, smounting te $156 and 826 
Plaintiff's attorney's feen. 

We have considered and discussed the terms of this 
lease in our opinion filed this day in case number 28057, 
between the same porties, which was an appeal from an order 
of the Municipal Court denying a motion to vacate o judgment 
for the rent for the month of July, 192%, under the same 
lease. 

fhe affidavit in support of the motion herein states 
the same grounds of defense to the aectien as thet which was 
filed in the former cuse, and appears to be identionl with it. 
Having held that this affidavit did not atate « meritorious 
defense in the former case, it follows that the some ruling 
must be made in the present cese. As the issues are the some 
in beth cases, no, fur ther dismussion of them is necessary. 

The decree of the Municipal Court is affirmed. 

AFPIMMED « 


Barnes, FP. Jo, and Gridiey, d., concur, 
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MR. JULTIC KORRILL DBLEIVSARD FUE OPIRIGN OF THX COURT. 


Defendant, Merrili, Lynch & Company, a cerporstion, 
has appealed frem a judgment of the Municipal Court of 
Chicage entered April 15, 1922, in favor of slnintiff for 
$21,046.64 ond costa. There wan » jury trie] and a verdict 
in favor of plaintiff, upon which Judgment was anterad. 

The statement of claim sllaged thet plaintiff had 
an account with defendant fer the purchase ani anle of stocka, 
which was closed Auguet 1, 19%, and upon which there was 
due to him $986.23, which defendant refused to pay; thai on 
April 26, 192), defendant charged plaintiff's sceceunt with 
said sum of $986.23, which hed been traneferred from the 
account of ene Ceucs to thet of plaintiff without the consent 
or authority of plaintiff, and thet Cmes was not the agant 
of plaintiff. 

Defendent’s affidavit of merits stated that it is 
in the brekerage business and that plaintiff corried an 
account with 4t and thet from time to time it bought and sold 
Various stecka end commedities eon behalf of plaintiff; that 
the anid Czues was the attorney in fact of plaintif:, daly 
empowered by a written power ef attorney executed by said 
Plaintiff; thet the balance mentioned in the ststement of 
Claim of $966.23 was the bolance remaining from certain traces 
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carried on fer the account of plaintiff in the name of seid 
Cmucs by defendant, and thet esid balanee by the direction «nd 
consent of plaintiff was, on or about April 28, 1990, trensferred 
to plaintiff and a statement thereof sent te plaintiff; thet all 
of defendant's transactions in connection with plaintiff's account 
incinding the charging of plaintiff's account with said belanee, 
were conducted with the full knowledge and consent of plaintiff, 
the evidence on the pert of plaintiff censists solely 
of his own testimony. He testified, in substance, that eerly in 
May, 1920, he called on defendant and had ea conversstion with 
its monager regarding the charge cf $986.25, to which he objected; 
that he was having negotintions with defendsnt on er about July 
30, 1920; and that he had no other interviews with defendent until 
on or about Angust 2, 1920, when the cherge of $986.23 wan dise 
cussed. Upon eress-examinetion he testified that there wae never 
any interchange of stock transactions between the Caies end plaine 
tiff's account, but admitted the receipt of a statenent of his 
account showing the transfer on January 28, 1920, of a certain 
fifty shares of stock from Caucs' account to his own account; also 
the receipt of another statement showing the transfer on Februcry 
26, 1920, of fifty other shares from the Cmes account to his own 
account, but he had ne special recoliection of them. He admitted 
receipt of plaintiff's statement of eecount, which he had offered 
in evidenes, sovering his transactions from March i to July 12, 
including the balance transferred from the Ssucs account. He 
made varieus statements as to the date of the reseipt ef this 
account, but finally said that he cowld not say when he did ree 
ceive it, although he admitted receiving it and neticing the 


charge. He also sdmitted receipt of statements of account on the 
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first of each month from November, 1919, to cugust, 1920, and 
that those from Kay to sugust, 1990, vhowed the trenefer of the 
balance of the Cauer account smounting to $086.93; thet after 
May 1, 1920, he kept on trading with defendant, using hic account 
and defendent's eredit, and conducted his regaicr chain of 
operations, and thst he had been told by his wttorney to testify 
that the power of attorney mentioned in defendent's effidevit of 
merits contained ne muthority to make the trensfer complained of, 
The record further shows thot the power of attorney 
in question wan in the form ef a letter which gave tm Czies very 
broad powers to manage plaintiff's account, and among other things, 
in substance, ratified and cenfimed ali erdera now or hereofter 
givin by him. ‘the evidence cutablishes conelyeively the mailing 
of monthly accounts from defendant to plaintiff, all of which, 
after May, 1920, and up to sucust, 1920, showed the trenefer of 
the Caen balance to defendant's «eceount. There wes evidence in 
the recerd tending to shew thet plaintif’ and Caues were jointly 
interested in the eccount corried in the name of Cmose, having 
emial sheres therein. “hile plisintiff upon remwttel denied thst 
he directed the transfer of the balance due on the Caucs account 
te his own acconnt, he docs not deny thet he head an intercet in 
the Ges aceount. In July, 1920, defendant notified plaintiff 
that 4t desired him to close his account. Pinintiff did not ohe 
ject to doing eo, mut delayed on account of negotintions which he 
claimed to be having fer the purpose af obtaining - lean with which 
te pay the belanee of 515,477.08 then dwe defendent. This lean 
epperentiy was ant obtsined, and «t the end of sAuguat defendent solid 
eecurities deposited with it by plaintiff to on amount sufficient 
te reimturse it for the indebtedness due it, and mailed a complete 
statement of all ef its transactions to defendant, accompanied by 


& check for the balance then due ta defendant from the proceeds 
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of the wale of hissrcurities. This check was accepted snd 
cashed by defendant. 

Under these circumstances, we think thet there was 
an account ateted between the parties, in whieh plaintiff 
acquieserd and the benefite @f which he accepted, He accepted 
the check which sccompanied the final ctatement of uccount on 
éugust 7, 1920. This sheck was undoubtedly given in full 
settlement of all transactions between the parties. ‘Clearly 
it was so offered by defondent. Fleaintiff? enuld not have undere 
stood otherwise. Hr accepted and eavhed the check with the full 
Imowledge that in se doing he was acknowle¢ecing full sactilenent 
of the sccount #9 stated. He further cenfirmed the settlement by 
accepting the balance of the securiticr depesited with defendant 
without complaint or e@iticiam. Plaintiff hed = right te accept 
the check upon the terma offered or to reject it, tut did net 
have the vrivilese of making a ner centract for defendant by 
secepting the smount offeret in fall setilement and afterwards 


Claiming thst the settlement wae pertinl only. Ostrander ¥. Ecotte 








161 Til. 339; Canton tinien Co. v. Parkin, S15 ic. "44; onoyw ve 
Griesheimer, 2% id. 106; inpp v. imith, 185 id. L179. The Fret 
that the settlement was meia on an improper basis or that plointiff 
received thereby leas than he woe entities to receive, en¢ his 
lack of information as to the luw governing settlencnts, were not 
sufficient reasena for disregarding » settlement mace with the full 
knowledge of the fects. Jangi vy. Cormy, 2t7 Tl. O69. These 
principles herve been acenpted snd uniformly enforced by aumcrous 


deeisions of the appellate courts of this state in jifferent dise 


tricta. Dnayelveit lambex Go. v. Serrell, 177 Jia. Apo. 50; 
Bennett v. Hudson, 174 id. 229; Worth iuskey Cenk So. v. Parkere 
Washington Co;, 157 Ill. App. 199; Black-Clawaen Co. v. Garlyle 


Paper Co., 153 id. 61. 
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Flaintif? contende that defendant's affidavit of 
merits did not justify it dn relying upon the defense of an 
account stated. Ye think thet the allegotions of the affidavit 
of merits were sufficiently broad te notify slnintiff thet this 
defense was available w defendant. ‘Jarions ether grounds of 
reversal ure urged in appeltant's brief, which we do not deem 
it neces vary to discuss, 

She fudgnent of the Wunicipal Court was centrary to 
the law nd the monif>st weight of the evidence. Accordingly 
it will be reversed with » finding of facte and judgment for 
defandunt antered hare. 

HEVHHURD WITH FINDING OF Facts 
ABD JUPOKENT Ayre 


Bernes, *. Je, ond Gridley, J., conor. 
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VINDING OF PACTEe 


The court finds os ultimete facte in thiu case 
that there «wae an account stated between the parties in 
which plaintiff sequieseed ond that pleint4ff accepted ond 
retained the belance shown to te due bim by e244 account 
stated. 
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CHARLES A. OTRABD, 
Appellee, 

APPEAL PROX 

VS. MURICIPAL COURT 


OF CHICAGO, 
BARIC J. STRAND, 
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BR. JUSTIGE WORAILL SeLIVeReD CRY OPINION OY THE COURT. 


This is an appeal from a judgment of the Municipal 
Court of Chicago in faver of plaintiff, whe is appellee, for 
$172.50. ‘The trial was before the court without ea jury. 
Plaintiff's cleim was for money had and received. 

The bill of exceptions shows that defendant, who 
is appellant here, admitted the debt but filed a claim of 
seteoff amounting to S239. The court refused to hear evidence 
in support of the claim of set-off and entered Judgment in 
faver of plaintiff, from which defendant has appealed. 
Appellee contends thet defendant sbundoned hin claim of sete 
eff and relies upon an order of court grenting leave to 
defendant "to withdraw set-off from the files.® A withdrawedl 
ef the claim from the files does not necessarily mesn on 
abandonment or waiver of the claim. Its physicel withdrawal 
from the files may have been for temporary purposes. 

Under section 47 of the Fractice Act, the defendant 
is given the absolute right to plead or give netice of set-off, 
which is a mode of defense and « species of plea in bar. The 
obligetion on the part of a court te hear evidence in support 
of «» claim of seteoff ie the seme as that whieh requiree the 
hearing ef evidence in support of plaintiff's clsim. UVefrndant 
cannot be deprived of his rights by the refusal of the eourt 


to hear evidence in supvert of his counter-claim. 
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The judgment of the Municipal Court is reversed 
and the case remanded, 
REVERSED AND ARMANDEDs 


Barnes, P. Je, and Gridley, J., sencurs. 
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RR. JUSTICE BORRILL DELIVERED THE OPIRION OF THE COURT. 


This is an appeal by defendant frem a judement of 
the County Court of Cook County in an aetien of replevin te 
reecver possession of a certain storage battery. 

The reeord shows that the bettery in question vas 
taken from defendant by the sheriff under a replevin writ and 
restored to plaintiffs, so that the only question before the 
eourt upon the trial was, whether or not piuintiffa were one 
titled to the possession of the property st the time the action 
wae commenced. A jury was waived and the case sabmitted to the 
court, who found the right of property in plaintiffe end antered 
judgment accordingly. 

The evidence shows that the battery in suestion was 
go1d by plaintiffs te defendant Mareh 19, 1621. The terme of 
the sale were exbedied in a written instrument signed by both 
parties, from which it appears that the price agread io be paid 
for the battery was $400, of whieh $100 was paid st the time of 
delivery and the balance was payable in three monthly payments 
of $100 each for which defendant gave his judgment notes. The 
instrument provided that the battery was to remain the proverty 
of the vender and wire transferred or assigned until final 
payment was meade, Defendant made default in the payment of the 
first of the notes given for the purchase price. 


By eertain special pleas defeniant scusht te 
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establish ae defenses that the battery did not comply with a cere 
tain alleged guoranten se to the condition of the battery after it 
had been operated for a period ef twenty-four months from the date 
of the sale or "for 10,000 miles,” ond that plaintiffs hed failed 
to return the payment made ts them on the purchase price before 
commencing suit. The court properly suetained deourrera te these 
pleas and a reversal isa sought on aceount of that ruling. 

The alleged guaranty was not evallable ag a defense 
in a suit brought to recover possassion ef the pronerty in quere 
tion. The ether alleged ground of defense is equally watenable. 
The sale was coniitiomal and the battery rewained the property of 
the vewior wutil pald for, as shown by one of the oleas te which 
the demurrer was sustained, Piainiiffe were therefore eniitled 
te recover their praperty won default being made by the pure 
ehasey upon their paynents, and were wader ne obligation to 
tendger to defendent the encunt which had been pald by bin. 
Letham vy. Summer, @ T11. 233; Peirbanks v. Halley, 16 Til. App. 
277. The case cited by sppellant pwarvertins te be te the o@ti~ 
trary applics to en akwolute and not to/ conditional wale, It is 
unnesessery to discuss other guestione argued by oounsael in their 
reavective briefs. 

The judgment ef the County Court is affirmed. 

APFIRHED, 


Barnes, P. J., and Gridley, J., asneur. 
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wk, ERESIDING JuaTIcs mesonzty 
DELIVERED TRE OPIRION OF THE couRr, 


Upon trial by the court defendasts were found guilty 
ef the crime of pandering snd eentenced to the house of Correc-~ 
tion for ome year and fined $1,000. They seak a reversal cf the 
judgnent. 

the dadictinent charged, im three coumste, that Alma 
Cusick, Harry Cusak and Joseph Coata did wihlawfully and knowingly 
elace Minnie Oehlerking as an inmate in a house of prostitution 
and did umlawfully and knowingly take sume of menay from her 
which were part of har earnings fram the practice of prostitution, 
the defendants knowing that the money was vart of such carnings, 
and wilawfully and knowingly did cause, induce and sersauade Jinnie 
Sehlerking to beeome an inuate of a houses ef prostitution. ‘Costa 
Was uot apprehended. The other defendants pleaded not guilty and 
waived atrial by jary. 

The complaining witmest, Kinnie Gohlerking, testified 
that she was taken by Costa to the Roamer Inn in Pesen, Cook 
County, lllinsois, a "vo ndhouse; “ that as they neared the place she 
was told by Cesta it was a2 house of preatitution: that when she 
objected te going there she was told that she would go as a maid 
to do housework and would have ucthing te do with men, At the 
Inn she haé a conversstion with the defendant Karry Cuzak, who 
teld her the character of the place. She vas put in cherge of 


the housekeeper, and sfter she had changed her clethes she talked 
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with the defendant Alma Cusick, whe, efter asserting that she was 
"a new girl here,* told her that she would “have some of the other 
girla tell you how to get along,” that she should try to get as 
much money from the men as possible, end that she, the complaining 
witness, was to Make half of what she tock frow the men and the 
house was to get the other half, Defendant Alma Cusick also gave 
her instructions how to protect herself from venereal Aiseases, 
The evidence shows there were a number of other girls at the 

Place at the time, and thet she and they paid money which they 
received from men to Alma Cusick; that she would give the girla 

a cheek which the girls would afterwards exchange for cash. 

After Minnie Oehlerking had been in the place about 
three weeks ake was found by her father, whe called at the house 
with @ constable te take her away. Ue then had 2 conversstion 
with defendant Marry Cugak, who asked him what he would take te 
settle the euse, Tho father refured to entertain the offer of 
setilement. 

Defendants 4id not take the stand te teetify and no 
evidence in defense wae offered, The evidence above referred to, 
together with other sircumstances and details, abundantly proved 
that defendants were guilty as charged, 

it is argued that the date of the offense is not 
shown and that the statutory period of Limitation may have run 
before presecution was commenced. The record shows that the 
trial wae on February 17, 1922. Minnie Cehlerking testified that 
she was then eighteen years of age. She also testified thet when 
she entered the Roamer tnn she was eighteen yeare of age. The 
eiifense must therefore have been within a year before the trial. 
The dats of an offense is sufficiently proven if it is made clear 
from any evidence upon the trial. ‘he People v. Fitagerald, 297 
111. 264. 
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It was not necessarily reversible error te permit 
the prosecuting witness to relate what was said to her by the 
“housekeeper eut of the presence of defendants, The case was 
tried by the court, and what the housekeeper said as to the 
place was abuwidantly proven by other testimony, 

The State's atiomey attempted to offer in ovidence 
a record of a former conviction, but objection to this was gouge 
tained. To convict defendants of a felony, a former convietion 
ehould have been charged in the indictwaent. The indictment charges 
only a single offense, a misdemeanor, ond defendsnts bed the right 
to waive a trial by jury and subait the case to the seurt. The 
fact that defendants might have been indicted for a felony dees 
not affect the validity of the convietien for a misdemeanor. The 
Beople v. Boykin, 298 111. 11. 

Griticiem is made ef the alleged vagueness and une 
eertainty of the sistute against pandering, The Boykin case, supra, 
has decided that this staiute is constitutional. 

It is said that defendants were reprecented upen the 
trial by counsel other than those appearing in thie court, and 
that their interests were aot properly wrotected, snd that the 
defense was not conducted skilfully, We find nothing to justify 
this assertion. Defendants’ counsel uwoen the trial is a well 
know menber of thie bar and at one time war an asaiatant dtate’s 
attcrmiey of this county. His repuiatien and experience negative 
amy assertion that the interesis of the defandants were not 
properly eared for. 

Ypon the reeord the guilt of the defendants was so 
clearly proven, with no contradictory facia presented, that ire 
regularities upon the trial would not justify a reversal. The 
judgwent therefore is affirmed. APFIRESD. 
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THE PROPLE OF TAR STATE OY 
TLLIBOTS, 
Defendant tn Srrer 
: BRAOR TO MUSICIPAL Comer 
vS. 
OF GHIC@AGO, 
MIEZ MADICE, 
Plaintiff in #rror. 
i 
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WA, PRESIDING JUSTIOS KEsURELY 
DELIVERED THE OPINICN OF THE CouRT, 


By thie writ of error defendant seeks the reverses) 
ef a judement finding him guilty of wrengfully having im his 
possession intexienating liquors containing more than one-half 
of one per cant of aleehol, in violation of tre Illinela Proe~ 
hibition Ast, chapter 43. 

It is firet assigned as error that « nlea of guilty 
was taken without the court firet advising defendant as to the 
ecnsequences of said olea, There is irregularity in the record, 
which shews that when arraigned defenitant pleated met cullty, but 
that the esuse came for trial “on the plea of guilty.” Asauming 
that a plea ef guilty wan entered, it was the duty of the trial 
eourt, before the plea was antered, fully to advise defendant of 
his rights and the consequences of hia pica. Erelage v. Peopls, 
234 111. 456. The failure ao to advise the defendant requires a 
reversal. 

The statute provides that punia>ment for thia act 
shall be, for a first offense, a fine “or* inprioomsent. The 
defendant here was both fined and sentenced to Imprisonment. 
This was improper. 

For the reasons shove indicated the judguent is 
reversed and the cause is remanied. 

REVERSED AND REMANDED, 
Matchett, J., concurs. 
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MIRDERMAN reir AND CARPET 
COMPANY, uw Corporation, 
\ Appellee, 
a \ ⸗ APPRAL FROM MUNICIPAL COURT 
ry fyir ¢t 2 i 
CHARLES SGRULLER,\ ⸗ pe aoe 
‘Appel kant. 
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WR, PRESIDING JUSTICE MeSURELY 
DELIVERED THE OPINION OF THE COURT. 
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In am snetion, tried by the court, for balance 4ue 
for werchandise soli and delivered by plaintiff to defendant, 
Plaintiff had judgment for $245, from which defendant apveals, 

The brief for defendant is arranged eo contrary to 
the requirements of rule 19 of this court as to meke it tiffieult 
to determine what points are presented ag grounds for reversal. 

We gather, hewever, that the defense cleimed is 
that there was another furniture store by the name of "Redner & 
Niederman Furniture Company,* snd that defendant's wife intended 
to purchase furniture from this company rather than from plain- 
tiff, the Biederman Furniture & Sarpet Company. It is elaimed 
that there was some mlsrepresentation by some one in plaintiff's 
store which deceived her into thinking she was desling with the 
Redner & Niederman Furniture Company instead of with plaintiff. 
The evidence as te this is not convincing, 

When plaintiff attempted to deliver the furniture 
to defendant's residence his wife at first refused to accept it, 
— having discovered that she had not bought from the 


ag. 
store she/intended. Plaintiff's driver and the helper effered te 
take the furniture back, but she then changed her mind and per- 


mitted all the furniture te be delivered a% deferidart's residence 


and executed sa receipt therefor. Having accepted and received 
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the goods defendant was bound to pay for them. 
Upon the trial certain documents were introduced in 


evidence, namely, the reeeipt for the furniture and also a chate 
tel mortgage which apparently would tend to prove that defendants 
claimed te own the furniture, but these documents are not ine 


giuded in the bill of exceptions, We must therefore assume they 
contained suffielent evidence to justify the finding ef the court. 


4pparently some ceuplaint is meade that the eourt did 
not make a sufficiently clear finding to warrant the entry of 
judgement. Thie peint is without merit, for the reeord shows 
that the court properly found against defendant and assessed 
Plaintiff's damages at the amount for which judgment was entered. 


The judgement is affirmed, 
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SAM MINDEL, 

Appallee, 

* PHAL FROM MUNICIPAL COURT 

LOUIS ZUCKERMAN, | } OF CHICAGO, 

Appellant. vA 
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MR, PRESIDING JUSTICE MeSURELY 
DELIVERED THE OPINION oF THE COURT, 


Plaintiff brought suit as the bolder of a theck 
Signed by defencait, payable to the order of Sam Yavalin and by him 
endorsed and delivered for value to plaintiff. Upon trial by the 
court judgment was entered against defendant for $229, the face of 
the check. The defense was that the cheek was given by defendant 
to the payee, Tavalin, in settlerent of defendant's losses Llacurred 
in gambling by playing the gane commonly knewn as poker; thai Windel, 
the plaintiff, was a party to the gauze and knew that the check Was 
given in payment of a gambling transaction and therefore said cnheck 
was void and of no effect wnder the statute. Uriminal Cede, chap. 
38, section 309, Illinois Statute, Cahill. 

We are of the opinion the resord fully sustains the 
defense pleaded ani that the finding of the court should have been 
for defendant. Defendant testified that on the occasion in question 
the plaintiff, Tavalin, a party named Magzott, ana the defendant 
were playing stud poker in the basement of premises owned by a Mr. 
Sechrieber; that Tavalin was the “banker;" that the check was drawn 
by defendant and given to Tavalin in payment of what he was supcosed 
to have lost at the game; that defendant then said in the presence 
of plaintiff that he thought he had been "used wnfairly" and was 


forced to give the cheek, but that that “wasn't the last of it.® 


Plaintiff says that he cashed the check for Tavalin and deposited 
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it, but that defendant had ordered payment stopped, 

Uyidentily this basement was frequently used by these 
game parties for playing card games for money. It clearly appears 
that the parties named, including the plaintiff, were playing poker 
for money upon this particular evening, The attempt by plaintiff 
and the other parties in the game to make it appear that they did 
not knew what was going on, or the purpose for which defendant gave 
the check to Tavalin, the banker, Ils too cuildish to require dis- 
cussion. They were evidently experierced in games of this kind and 
well knew what vas going on, 

We are inclined to think that the trial court was 
move? to find against defendant by the feeling that it would have 
been more sportsmarnlike Tor him to etand his lesses. However this 
may have been, the etatute fits just — as this, and the 
defense was amply proven. It follows, therefore, that the judgment 
ef the Municipal court should be reversed and, a8 there can be no 
recovery, judcment of nil capiat is entered in this court, 


REVERSED WITH JUDGMENY OF NIL CAPTAT. 


Matchett, J., concurs. 
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IGSNHAFS OC, HoDouM and VACLAV 


Appellees, 


APPEAL FROM CIRCULY COURT OF 
VS. 
COOK COUNTY. 
ANTON F. PROCHASKA, 
Appel 


ER, PRESIDING JUSTICES MeSURELY 


' Wey vt * PY MTR re 
PELIVERED THE OPINION oF m2 cover, 


This is a mandamus proceeding wherein defendant was 
ordered to produce for insyection of complainants the books of the 
Cisero Dairy Comrany, Defendant seeks to have this order reversed, 

By the petition complininanta alleged that they were 
the owners of ninety-nine shares of the capital stogi: cf thn Cicere 


Dairy Company, a corporation organized winder the Laws of the State 


oc 


ef Illinois, operating its dairy business im Ceok County; that dee 
fendanit owns 1,054 2/7 shares of the stock and is the president 

and in full charge of the business affairs and the wroperty of the 
company; that he has possession of the books and reeordssthat he 

is agting, with certain other persons who claim to be directors, 
with hostility towards complainants and refuses to give them access 
to the booksa; that a written notics was served woon defendant in- 
dividually and as president and director of the Cilesro Dairy Co., 
demanding on behalf of the complainants as stockholders the produo- 
tion of the books of account and stock transfer book and other books 
of thie company for the purpose ef inspection, pursuant te the rights 
and privileges of the stockholders under the laws of Ililineis with 
reference thereto; that the purpace of this demand was to ascertain 
whether the affairs of the conpauy were being “airly, henestly and 


economicaily administered in the interests of its stockholders and 
that they have me interest advorsc to these of the corporation. 
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The petitioners charged the fact to be that the ace 
tion of the defendant in refusing to permit petitianers to 
examine the bocks and pavers of the corporation is for the 
purpose of concealing from the petitioners some illegal act on 
his part or to harrass and oppress the petitioners in their 
rights as stockholders and likewise to jeopardize their financial 
interest in said corporation and to deprive them of their rights 
and powers as directors and officers of the company. Petitioners 
allege that the refusal of the defendant to give them access to 
the books and to inspect and examine them is in violation of the 
statute. 

Defendant filed a demurrer to this petition, which on 
hearing was overruled and an order entered that defendant answer 
within ten days. Defendant elected te stand upon his demurrer, 
whereupon judgment was entered against him by default for his 
failure to answer, and the writ ef mandasus was issued. 

The points made in defendant's brief in this court 
relate to the practice in mandamus proceedings. There is no 
question but that a petition for mandanus must show on its face a 
clear right to the relief demanded, and facts will uot be presumed. 
All the points made in defendant's brief may be conceded as cor- 
rect statements of the law. 

The rights of stockholders to inspect tooks of a 
corporation are fixed by statute. Chapter 32 on Corporations, 
sections 37 and 38. This right has been exercised and upheld so 


repeatedly that no further comment is necessary. Stone v. (ecllogg, 





165 Ill. 192. 
The objections made before us lack substance. It is 


said that the statute does not give a stockholder right to compel 
a corporation to open its stock transfer book to his attorney. 
Whether or not this is true is not relevant, for neither the 


petition nor the mandanus writ refers to complainant's attorney. 
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The mere fact that in the written notice of complainants to dee 
fendant their attorney's name was mentioned is not important, 
Neither is it of any moment that this demand for 
access to the books did not specify time and place, Rights of 
parties are under the writ and the statute regulates the time. 

it is not necessary to state whether the defendant 
held the books individually or as president and director. The 
petition asserts that he had possession of them and refused to 
give petitioners access to them; also that he was in full charge 
ef the business and property, This is sufficient. 

It is not necessary that the secretary and treasurer 
should be made parties defendant, but if so, the omission cannot 
be taxen advantage of by a demurrer without averring therein the 
want of proper parties. Portones v. Badnock, 132 Il]. 377. 

We have noted other points, but they also are without 
merit. 

Petitioners made out a clear case ef right to the 
writ, and the judgment awarding it is affirmed. 

AFVIRMED. 


Matchett, J., concurs, 
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, OS 
KATHERINE 0, DOWNS and ⸗ 
BLIZABETH C. BAILBY, ⸗ 
Appellees,’ 
* APPEAL YROM MUNICIPAL court 
vs. 1 ⸗ 
— f OF CHICAGO. 
AARC WOLM'SON and \IZIDOR H. 
FREEMAN , ‘ay 
Appellants. 


MR, PRESIDING JUSTICOS MeSURELY 
DELIVERED THE OCPINION OF THE COURT. 


Defendants seek the reversal of a juderent against 
them for $953.32, entered April 13, 1922, by confession, on what 
the abstract describes as "statement of claim, cognovit, and 
lease." In the judgement order leave is given plaintiffs "to 
withdraw original note wron filing certified copy of same." In 
June defendants moved to vacate the judement, and the record reads: 
"The court being fully advised in the premises overrules said mo- 
tion," 

The bill of exceptions contains the motion and sworn 
petition of the defendants setting forth grounds for vacating the 
judgment. The petition refers to a written lease and asserts that 
the plaintiffs “wrongfully and fraudulently failed to comply with 
the following provision contained in said lease, teewit: 

‘FIFTEENTH: It is further understood and agreed that 
first parties will as seon as possible after the term herein 
begins, calcimine the walls and ceiling, paint the woodwork, 
place the plumbing, doors, windows and locks in good operate 
ing condition and replace broken window class; this work to 
be done at first parties’ expense once during the term of 
this lease, '* 

No other provisions of the lease apvear in the bill 
of exceptions. The rest of the petition amplifies the assertion 


that plaintiffs did not do the thinge described in said provision. 
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There is nothing in the bill of exceptions showing that it con- 
tained ail the facts and circumstances presented to the court, 
and there is no certificate by the trial Judge that it contains 
all the matters presented and considered by him. 

As the lease upon which the court acted is not preserved 
for review by us, nor all the evidence or facts presented to the 
trial court, we must presume that the evidence justified the order 
of the court denying the motion to vacate, This rule has been re- 
peatedly approved and followed. Tyner v. Neal Institutes, 135 I11. 
App. 551; Magher v. Howe, 12 111. 379; Knickerbocker v. Fort Dear- 
born Trust & Savings Bank, 219 Ill. App. 409; Magerstadt v. Abilene 
Nat'l Bank, 107 Ill. App. 172; ¢. 5. & G. RB. RR. Co. v. People, 139 
Iii. 536; Wilson v. MeDowell, 52 I11. 405. 





The necessity for this rule appears here when the 
only provision of the lease appearing in the bill of excentions is 
considered. It purports to state the agreement of the "first 
parties" to do certain things, but in the absence of the lease we 
do not know “who are the first parties.” It further provides that 
they shall do certain things “as soon as pessible after the term 
herein begins." There is nothing to show when this term begings 
and there is no showing, except by way of argument, as to when it 
was “possible” to eo the work mentioned "sfter the term herein bee 
gins." In the absence of any facts before us, we will not assume 
that any of the work mentioned in this provision could have been 
done prior to the time judgment was entered, 

Because of the fatal defects in the bill of exceptions 
before us, we have no basis for reversing the order of the trial 


court, and the judonent is affirmed, 
AFFIRMED, 


Matchett, J., concurs. 
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KATHERINE C, DOWNS end ) 
ELIZABETH C, BAILEY, ) 
, Appellees, ) 
APPRAL PROM MUNICIPAL COURT 
VS. 
OF CHICAGO, 
AARON WOLFSON and IZIDOR EH, 
FREEMAN, ) 
Appellants, ) 2 


WR, PRESIDING JUSTICE MeSURELY 
DELIVERED THE OPINION OF THE COURT. 


Defendants seek the reversal of a judgment against 
them for $486.66, entered Hay 4, 19£2, by confession on what the 
abstract describes as "statement of claim, cognevit, and lease." 
In dune, 1922, defendants moved to vacate this judgment, and the 
record reads: “The court being fully advised in the premises 
overrules said motion." 

The record on this appeal is in the same condition 
as the record in case number 28008, same parties, in which an 
opinion has been filed this day. Only one set of briefs has 
been filed in these two cases and in the following case, number 
28010. What we said in our opinion in 280083 is applicable to 
this case, and for the reasons therein stated, which are adopted 
in this opinion, the judgment herein is affirmed. 


AFVIRMD. 


Aatehett, J., concurs. 
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KATH SRING oO, DOWNS and ) 
ELISABETH C. BAILEY, ) 
Appellees, 
APPEAL FROM MUNICIPAL COURT 
ve, 
) OF CHICAGO, 
AARON WOLFSON and IZIDOR H, 
PREEMAN, 
Avpellants, } . 


WR. PRESIDING JUSTICE MeSuneLy 
DELIVERED THE OPIANTON OF THE COURT. 


Defendasts seek the reversal of a judgment sgninst 
them for $436.65, entered June 2, 1922, by confession, on what 
the abstract describes as “statement of claim, cognovit, and lease." 
June 6th defendants moved to vacate this judgaent, and the record 
Yeais: "The court being fully advised in the previses overrules 
said sotion." 

The record on this appeal is in the same condition az 
the record in case number 28008, sawe parties, in which an ovinion 
has been filed this day. Gniy one set of wriefs nas been filed in 
this case and im 28003 and 238009. What we said in our opinion in 
Case nuwber 28008 is applicable to this case, and for the reasons 
therein stated, which are adopted in this opinion, the judguent 
herein is affirmed. 

ASPIRRED, 


Matchett, J., concurs. 
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WILLIAM A. CONWAY, doing ) : 
pusiness as Conway Coke PEAL FROM @, 
& Coal COs, ‘ é 
Appellee, MUNICIPAL COURT oh 
VS. \ ve OF CHICAGO. 
FRANK K. REILLY, ‘ ⸗ 20 
Appellant,’ Ke! kaa D 


MR. PRESIDING JUSTICE MeSURSLY 
DELIVERED THE OPINION OF TH¥ COURT. 


Plaintiff, bringing suit for the price of coal sold 
and delivered to defendant, upon trial by the court had judg» 


ment for $2, 567.01, 


The defense raises no serious questions of fact 


but seems to rely upon the incenvenience and difficulty plain- 


tiff might have on proving delivery of every pound of coal 
for which payment is sought, 


Plaintiff successfully met this by showing that the 


loads were weighed by city weighers on city sesles who gave 
the driver a ticket fer each load with gross, tare and net 
weight, These tickets were in duplicate and in each instance 
were delivered by the driver tO the janitor in charge of the 
particular building to which the coal was delivered. The 


other copy was signed by the janitor and introduced in evidence. 


Immediately after the several deliveries a complete, itemized 


statement showing date, ticket, mambers, weights, kind and price 


was sent ta defendant, the receipt of which he admits. These 


were produced by him upon the trial and introduced in evidence. 


Defendant retained these bills and never made any complaint 


about them until this suit was brought. He repeatedly promised 


to pay them and charged himself with these same items upon his 
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own books. Defendant bought the coal for use in « number of 
houses and flat buildings which he wns managing for the owners 
and he billed the owners of these buildings for these seme 
weights and collected fram the owners for this coal on those 
weights. 

The evidence as to quality is equally conclusive. 
Experienced coal dealers and several janitors employed by 
defendant testified that the ceal delivered was the kind ordered 
and billed, 

A buyer is deemed to have accepted goods when they 
have been delivered to him and he does any act in relation to 
them which is inconsistent with the ownership of the seller, or 
when, after the lapse of as reasonable time he retains them 
without intimating to the seller that he has rejected them. 
After acceptance the buyer must give notice to the seller of the 
breach of any warranty within a ressonable time after the myer 
knows or should know of such breach, Uniform Sales Act, 
sections 48 and 49, 

The cosl sued for was delivered in May, June, July 
and August, 1921, yet no complaint was made until the affidavit 
of defense was filed November 4, 1921, 

It is apparent that defendant is contesting Plaine 
tiff's claim because he feels there is something due him arising 
eut of another transection described in 5 claim of set-off filed, 
but which the court properly struck, 

Plsintiff asks that the judgment be affirmed with ten 
per cent damages on the ground that this appeal is prosecuted for 
delay. We are of the opinion that the record justifies this 
Claim and the judgment is therefore affirmed with ten per cent 


damages, or $256.70. 
AFFIRMED WITH DAMAGES. 


Matchett, J., concurss 
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SR, PRESLIOIEG JUSTICE MesuReLY 
MZLIVERED THE CPISION OF THE GouRT. 


Plaintiif, briaging suit for a valance das om account 
of goods gold and delivered to defendant, had a verdiet for 
$1064.82. From the judgment thereon defendant appeala. 

Pleaintitf sold to defomiant n etcok scensieting of ten 
milifon pills. This sale ie not in iiscute. Bixty or ninety days 
thereafter Charles A, Nigheis, waunger ef the CMiecags branch of 
Plaintiff's business, informed defeatant that ft nad adaitional 
stock mounting to about four million gills. M“Mefeniant acreed to 
buy these ales, but the terme of thie etale are in 4ianote, plains 
tiff claiming that it was an outright ssie Lie the Tirst, and de— 
fendant elaiming that the excess of four millien pills was sent te 
him om consignment to be paid for when sold. The jury accepted 
Plaintiff's version az ta the terus of t°* sale for this extra 
stock. 

The omly polate made are Tour: First, that rlaintiff 
must show by a preponderance of the evidence that the merehandise 
in question was solkd ts defendant. thie role ie, of couree, 
elementary. it is not suggested in what mortieviars plaintiff 
may have failed to meet this rule. “ne testivony by Mr. Sichels 
that the additional pills were cald outright is clear. It also 


appears that subsequently the partiea met for the purrese of 
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settling certain claims wade by defendant for freight and for 
damaged goods, These were adjusted, and a balance agreed upon. 
These claime are conceded by defeniant to have been sonnected 
only with the sale of the second stock of pilie. Plaintiff 
eufficiently vroved its version of the transaction. 

Defendont attempted to have hia wife teatify te an 
alleged conversation between Niehels and hivwgelf orlor toe the 
meeting between defendant and Nichele to adjust the aeceunt. ‘The 
eourt properly held that she was an incompetent witness under 
chapter 51, seo, 5, Hvidence, [llinois Statutes. A wife may 
testify “in oli matters of business tranasetions where the 
transaction was had and conducted by such married women as the 
agent of her husband.” Defendant offered to prove by Mrae 
Reader thet in the conversation wlth ire Giohels he stated that 
when defendant had eold ali the pills be cewld pay fer then. 

This does not bring the witness within the perzission of the 
statute. She was not conducting this transaction aa the agent 

of her husband. It was just the kind ef testimony that the 
statute making a husband or wife incompetent to sentity ex against 
each other as to any transaction or conversation cecurring during 
the martiage, was almed to prevent. She was clearly ineometent. 
Roberiacn v. Brost, 93 11k. 116; Electrie Vehicle Go. v. Price, 
138 112. App. 904, 

It is said that the oral inatructions de net core 
reetly state the law, Only criticisms ef instructions appear in 
the argunent and not the instructions themselves, pen the trial 
counsel were asked whether they had any objection to the instruce 
tions, wid counsel for defendant made sene. No reverevible errer 
was comuitted with respect to the inatruetions, 

GObjection ie made te the form of verdict eubuitted 


to the jury. It was conceded thai defendant was indebted to 
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plaintiff for $14.20, arising out of the first sale, sc that in 
any event the jury must have found this amount due to plaintiff. 
The court stated this to the jury and instruoted them in substance 
that if they should find on the main issues for the »laintirr, 
they should return a verdict for the amount ef the balance due, 
or if they should find for defendant, then they should return a 
verdict fer $14.20, the adsitted amount due. The verdict sube 
mitted was that the jury should find the issues for plaintiff 
and asvese the damages “at the gwn of $...." and the jury were 
told te f11] in ae the amount of the verdict either $14.20 or 
the full amount of plaintiff's elsim. Under the cireumetancee 
thie form of verdict was entirely proper. 

Se sufficient reasen has been presented for ree 
verging the Judgement and it Lea therefore affirmed, 

| AVFTRMED, 


Matchett, J., coneure. 
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PRANK SKOW And MARY SHON, 
Appellees, 


v8. \ 


APPEAL FYROM MUNICIPAL CGCURT 
OF GHICaGO, 
BERT P, BLEGS — VERNAN A, 
BIGGS, Doing Business as 
BIGGS BHOS., \ 
\ Appellants, 


BR. PRESIDIQG JUSTICL MesurBLy 
DELIVERED TRE CPINION OF THE COURT, 


By thie appeal defendants seck the reversal of a 
judgment against them fer $150. Plaintiffs do net appear in this 
scurt to support the judggent, 

Defendants are real estate brokers whe procured a 
contract shereby Mary A. Doyle agreed to buy from the plaintiffs 
certain real eatste, She deposited with defendants $306 earnest 
money, but subsequently refused to proceed with the sale. Under 
such clireumstances the contract provided that the earnest money 
should be retained as liquidated damages and the sontract be 
declared mull and void; that said ¢armest money should be held 
by the brokers, the defendants, and in case the contract was 
eancelied, it was their duty to apply the same *first, to the 
Payment of any expenses incurreé for the vender by hie agent in 
said matter, and, second, to the payment te ventor's broker of 
a commission of board rate per cent cn the selling priee herein 
mentioned, for his services in procuring thie contract rendering 
the overplus to the vender." Defendants proved that they, as 
agentes for the vendors, paid a bill of the Chicage Title & 

Trust Co., amounting to $24.19, on behalf of the plaintiffs; 
that: the amount ef their comuissions as brokers at the contract 


rate was $292.50, and therefore there was no overplus coming te 
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plaintiffs, the vendors. 

Apparently some evidence was introduced of an. promise 
by one of defendants to pay Nrs. Skon 3150 out of the earnest 
moneys The evidence that any such promise was made is not cone 
vineing and it is directly denied, The earnest money was weed 
according to the provisions of the written contract, and we see 
me reason why this should net prevail. 

So showing is made to sustain the judgment. The 
judgment ia therefore reversed and judgrent of nil caplat entered 
in this court. 

REVERSED AND JUDGHENT OF NUL CAPLAT. 


Matchett, J., concurs, 
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)/ OF Cook COUNTY, 
WEILS FARGO & COMPANY \ / 


% 
a Corporation, ; | 
Appell ese, yi 


WA, PRESIGING JUSTICE MeSureLy 
DELIVERRD THE OPINION OF THR CouRT, 


Mlaintiffe trought thie sult te recover for danages 
and losa ef goods shinped, allered te be ennsed by the negligence 
of defendant, 2 common carrier. The court entered a judgment upon 
the pleadings against plaintiffs, from whieh they appeal. 

The deterrining question involves the construction ef a 
etipulation between the parties and their reopective counsel whien, 
Plaintiffs argue, operates as an estoppel te the presentation of 
the prevailing defense pleaded by defendant, 

Three separate sults were brought on the same cause of 
action, two of these in Livingsten County, Iilineis, and the instant 
guilt in Cock County. ‘The suite ia Livinguton Gounty were brought 
first, within twe years from the delivery of the gooda. The inatant 
sult was brought after two years had expired from the delivery of 
the goede. 

In the Cook County suit defendant filed pleas in abate-~ 
went, slleging the panding of the suits in Livingston County. I¢ 
is said that defendant had taken or wae about te take depositions 
for the trial of the causes in Livingston County, but thereafter, 
on January 23, 1922, the parties made an agreement and written 
stipulation whereby the two suits in Livingston County should be 
dismissed and this suit in Cook Cownty centinued until the depositions 


taken or to be taken in Livingstem County had been sompleted, and that 
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they might be used and read in evidence upen the trial of the care 
in Cask County. February 27, pursuant to this agreement, the two 
suits in Livingston Sounty were dismiszed, and the next day copies 
of the deolaration in the Livingston County sulte, as stbpulated, 
were filed in the present suit ag a bili of particulars. 

Mareh 2? defendant filed two special pleas in the 
instant suit, setting wp that the contract of shipment under which 
the gocds were shipped contained provisions to the effeet that 
suite for leases, etc., suat be instituted within two years after 
delivery, or reasonable time for delivery in case of non-delivery; 
that the instant suit was set brought until wore than two years 
efter delivery of the shipment and after a reasonable time for 
aslivery had elapsed, and therefore defendant was mot liable. 

Te these pleas plaintiff filed replications setting up the stipu- 
lation between the parties. Defendant desurred’ te these replica 
tions, the demurrer wae sustained, and plaintiff eleeting te stand 


by ite replication final fudoment was entered for defendant. 


The atipuletion, signed by the parties and their counsel, 


ie as follows: 


"STIPULATION, 

WHEREAS, there has heretofere been sending in the Gi reult 
Court of Livingston County, State ef Tliinois, two certain suits 
between the parties hereto, entitlad J, B. Keeney et ail. v. 
Welle Fargo and Company, 4 eo rperation, Gase No, 12447, and In- 
dustry Hovelty Company, a sorvoration, va. ‘ells ¥argo * and GO te 
pony, & corporation, eave Ko. 12448, and based usom the shipment 
ef the goods set ferth in the declaration herein by the plain- 
tiff; and 

"WHEREAS , in aaid ¢asee periding im Livingeton County devosi- 
ticns have been er are about to be taken on the part of the diam 
fendant; and 

SREREAS, it has been agreed between the parties hereto that 
said causes ef action should be disposed of by and throagh the 

sult pending in the County of Cook and State of Iliineia, and 
gaid suits pending in Livingeton County, be dismissed; 

Now, therefore, it is hereby stipulated and agread by and 
between the parties hereto by their respective attorneys, that 
copies of the declarations filled in the two cases in Livingston 
County, Illlinois, be filed herein and have the feree of sa bill 
of particulars, with the wnderstanding that toth sides shall 
have the same rights in the trial of the allegations as if they 
had been represented separately, except that one judgment may be 
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rendered in this action, covering both claims, fer or against the 
consignor, and that said depesitions whieh have been or are about 
to be taken on behalf of the defendant in said #wuits pending in 
esid Livingston County, say be used and read in evidence upon 

the trial of the case in the Cireult Ceurt of Gook County, with 

the same effect and subject to the same objections as if originally 
taken on notice in enid last named suit, 

It is hereby further etipulated and agreed, that the said 
guilt pending in Cook County, [llinois, shall be continued from 
time to time, until sald degositions so taken or to be taken in 
said Livingsten County, have been completed and are ready for 
use in said suit pending in Cook County. * 

Careful consideration by ua of this stipulxution fails to 
fin? any agreencnt therein by the defendant to waive the defense ef 
the time limitation fer commencing suit contained in the contract ef 
shipment. ‘This is se self-evident from reading the stipulation that 
RO argunent is necessary, Ye do not knew of any principle which will 
relieve competent parties and thelr experienced attcrmeys from the 
‘results ef their deliberate and volitional agreenents, The poweible 
disadvantage resulting to one of the parties sannet be eslled an ine 
justice which courta should attempt te correct by overeriding estab- 
lished legal rules. 

Zven if the stipulation were construed as plaintiff 
sentends, a agreeuent to waive the contractual Limitation ie suite 
would be contrary te low and of no effect. As cet forth in the pleas, 
defendant asserts that its schetule of rates, rules, and reguietions 
on iatersatate shiprentes are filed with the Interetate Commerge Come 
miseion an’ thereby became the only lawful sehedule af rates, regula- 
tions sand privileges; that it wee therein provided that suits must be 
instituted within twe yeurs efter delivery or after reasonable tine 
hed @lansed, and that unless such suits were so brought the carrier 
should not be liable. It nag been frequently decided that the 
parties canset waive the terus ef the contract under which the ship- 
nent was made pureuent to the federal law, fo do thize would an- 
tagomize the policy of the Interstate Commerce Act and cpeuw the door 
to the very abuses at which the aot wae aimed. Georgia &. & A. By. 


Se. We Blish Mi Liing Coes 241 U, 3&3. 190; Tezae & Pacific Ry. Ce. Ve 
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Leatherwood, 250 U. 3, 478, ‘he opinions in these enroe contain a 
large number ef supporting citations, 

From the above considerations we hold that the erter of 
the trial court sustaining defendant's demurrer to the revlications 
was proper, ond the judgment is therefore affirved, 

AUFIRMED. 


Matchett, J., concurs, 

























7 — erence 
, —8 —* * tna & 
— — rat 


Gd pete? PF ‘fF —— 
— ——— ‘nowt b+ ip! vit: — 4 


peg nad” VON — iteape 
Ser? Vo ——u LAA — 

hy shade ad of pride 21 oe wi tah ‘ats eB a ae, oe 
ts Sia See od) ar Hon serie de ‘ppaliatowese weet, gh tia RE 
Auesty md te, cat hoe ei} Adie ios't Hhanhiwekind ee “at —J 
kitty ———— 

gee See? eo OLENA —33—— Vint ‘Ae ister —2 
e rea few diya ares. yell 





—— 


4 fi " PAG 
ü— tok kn 2 pan Re ES ae he SE Et: 


| nhedee cast Pesan et Meera OP ph tes Pete ar eees he baits | 


Nig. 


| ots ae —* 

Deck eke wow Ride ec VS FE POR PT * Bi | 

A MWOIwa 2? KalIer ky ef dian dated Sp ei? wees of URbayepe tat " 
— tee «dct ee Wm mee wel Oe Ee on , 9* 


e voted te eDaily: | ah) komt ae ie eer 
Viterqie rhe ote abe Saket ORM ——— re — 
ee! Otani Biel SIN ba? eee —— 
Wa ee ee ee) jergrtiyi —— 
enit aidveparnt sottacns errrt WHITH epg, Owe anita’ 
daterits 260 hiadia Wb ately Say ree) paar Rot | 
— 
ein oot dnity paban toevie we 5 erie, jell wiitete 
tak wit wPei uh aT. Sees fi AEE ange 





Se - D 4 wits ——— par 
ov RMR AR sdb E ent 1040-8 2 th i ch 


306 + 28140 | 


AXEL V. TIRGEN, 
Appalice, 
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BR, PRESIDING JUSTICN MeSURELY 
RELIVERED THR GFINION OF THE COURT, 


Plaintiff, am arehiteet, broveht avit anen « written 
agreement with defendants to pay bis s certain oum for drawing 
plans and apecifications fer a flat building. ‘The agread price 
was €640, three hundred @ollars of vhich wa# said om delivery 
of the plans and apeecificationsa, ond thie sult is for the balance, 
with interest. Uren trial, upon a direeted verdict plaintiff had 
judgment for 8374, from which defendants appeal, 

It is widieouted that nileimtiff 414 the work called 
for in the agreenent, for shich he was pald $265 on secount, pure 
muant to the terne «of the agreement, It was previded with ref. 
erence te the balance that "The balenee of $3406 is ta he veld 
after lonn is obtained out of the firet draw, In the event of 
a sale of the let by you them the balance ef #340 is to be paid 
to me within 10 days after delivery of dead without reference to 
whether builldimg is started or not.* As the evidence showed that 
the prenlees were sold and the deed delivered, it would seem to 
be clear that the condition last above mentioned had happened and 
that plaintiff was entitled te his xoney. 

tt is said that the instrument ia too uncertain as 
to time cof nerfermance to constitute a valid contraet., It does 


met seem uncertain to us, and in view of the fact that the precises 
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were sold and a deed delivered, ony poweible question aa te time 
the talanee wan tc be paid wae settled. 

It appears that the contract was drawn by one of the 
defexiiants, an attorney at law; hence any poasible ambiguity should 
be used more strongly ageinst ihe party preparing the contract. 

Defendante sought to introduce evidence tending te 
show by conversations previous to the maxing of this agreement, 
that it was conditioned upon the evst of the propased flat build. 
ing, and that es this promised io eoslk more thas the parties had 
expected, the eondition ebligatine defendants to pay plaintiff 
had failed. 

Under the wali known rules, a valid wriliten contract, 
Purverting ea its face to be a complete exoreagian of the entire 
agrecsent, ganmet be chacged or contradicted by testisony as to 
prior er eontemoranecus conversations which had been merced inte 
the contract, Armstrong Paint & Varnish Yorks v. Continental Can 
Se., 302 111, 162, The court properly exeluded such testimony. 

The doctrine of estopoel in pais is not applicable. 
Plaintiff did ne mere to create the contract than 4id defenisnts. 
431 ef the parties seem to have misjucged the cost of the prepesed 
building; therefore me one was decelved in thie respect. The dee 
ferdants should be regarded at having used their own judgment in 
the matter. 

Upon the undiagputed soapetent evidence in the case, 
the oaly proper verdict pogsible was for the piaintiff, os ine 
structed by the court. fhe Judgment Le therefore affirmed, 

AV FL AMED, 


Hatchett, J., coneurs, 
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SYBRAN C. ZONDEAVAM, 
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AUGUST LANGE, ee 





ER. PHESIDING JUSTICE MeSURELY 
DELIVERED THE OPINICH OP FH COURT. 


This is an appeal by defendant from an adverse judg- 
ment in an action ef ferecible detainer,. 

Jefendant occupied the premises in question under a 
written lease from plaintiff for a term from July 1, 1920, ta 
dune SO, 49236 The lease centained a prevision that the 
premises “should be weed only as o hardware and second-hand 
furniture store.” There were repeated vielationa of this 
covenant by defendant, against which plaintif’ protested. He 
served written notices on defundant calling attention to fhe 
misuse ef the premises snd threatened te terminate the lease 
unless the premises ecre used in compliance with the terme 
of the lease in this respect. Plaintiff also attempted, by 
bringing cuit, to declare the lense forfeited for failure of 
defendant te obedsrve his agreement as te use. 

fhe defense made is that seseptanee by the landlord 
of rent after h&s knowledge of non-compliance with the provisions 
of the lease woives such previsions and the lense cannot be ter- 
minated for fuilure to comply with the semeo 

hile plaintiff accepted rent os the some accrued he 
was continously objecting end protesting against the defendant 
violating his agreement in thie respect. Under such circumstances 





av EBS Tee 
: —— se adiaes 
Meet LAgTIA  eeeidaggs 

BUS9 IALTIOTAUE oi 

, 8* sang sev Ra 

OSs: 2PM: 1D ae et 

. a — 284 
eas oe ae TONAL TRUOTA 
> 1 ** "QO eee . fs¢T oe — J 

we q 3 vy eho ab vs : . 7 ote 

VEN g SOIT LV, BMIGELae : cote > 


oPAOO, ANS aa MOTUIMD NT GRAUVEIEG 


aghut eerevia An mach daabustol yt Lavage ae wf ekae 0" 
stonatee ssdterwt Ye mokive ke ad Yeom 
% ambien —— amie nk aeekae ey ant betqgooe e⸗enao 298 | 
os ,OREL ft vfut nowt wre} o cet Tidrntete motY canst seeeiew 
ent Jods sotetworg a bentudnee onset BAT .Oc0L 08 Saut 
Daotebwosoe bie otawbted a ah whRe Hoaw ef Nwore™ dda derg 
pid? Yo nuptieloty Sotvoqet oxow wtedt “.ereds etud kexet 
oH .befeaterg Ytisntel¢ Motiv fontegs .fnebeoteh yé tasmevoo 
acd of anitnatioc Biiling Jeane ted fe section nots iow hovase 
onal ott —— — —XX ooakmexq ety do seuele 
amis) sd déw sonbtiques Gt beni dived ceelaetg on addiaw 
wi pbetqautie owls Yiifniett .troqeer etd? ai svensk orld to 
te oxskint 102 baddetiot vavol ult orakoeb of ,/kew palgdiad 
eon OF ne JnomeosyHs uid ovaneds of tuabaeTeb 
btothaat sft yt onmetqnsse tats al haw scinoteb ox? 
exoisivesy ods A#kw sonakiqmen~nat ‘to egbolwont wht ted%e ¢a01 Yo 
~t6t of sonneo sanet off ban agelatvorg down workew senat edf Yo 
oomnea ot dtiw eLqews ef wiuliat <0? befania 
ot bervece same off ae fart betaqsooa Tilhiatala efiat 
teabnotod edt santage gnitaetorq haw gateoetde elevauisnce « 
apomatamuesto dow s8sbaV .goequet etd? at Smomotga atid galiefoty 


=o Re 


the mere acceptance of rent cannot be held to be # waiver of a 
continuous breach of this kind. Lefendant wes bound to pay 

rent 80 long we he occupied the premises and ita acceptance by 
plaintiff cannot of itself be considered o8 a waiver in view of 
his constant efforts to compel defendant to observe this covenant 
of the lease. The rule applicable to thie situetion is stated 
in Taylor's Landlord and Tenant, volume 2, section 500, as 
foliews: 


"there, hewever, there is a contimins cause of 
forfeiture, tho lendlord will mot be precluded from 
taking advantage of it, by redeiving rent which 
accrued after the breath was eriginally committed, 
Ths, where the ferfelture was incurred by using two 
roome in « house in s manner prohibited by the losses, 
such user was held to be o sontinuing breach, anid 
the landierd was aliewed te recover after reseiving 
rent, provided the user contimed ufter such receipt. 
Besides thie, the act by which the forfeiture wes 
waived mist amount to an «ffirMance of the tenancy, or 
& reenenitien of its contimacnce; it is net enough 
that the landlord knows of the breseh of the condition 
eey without aveiling himself of his right te ree 
enter. 


Big Six Development Ge. vs. Mitchell, 158 Fed. hep. 279; Yurwell 


—— 


ve Zuatoen, 63 Ko. 446, ond cxuses there cited. 





The esses presented by defendant's counsel have to de 
with a single act like an assignment or subletting, or non-pay~ 
ment of rent upen the day mentioned in the lease. In there 
cases it is held that tre simple breach being a completed act 
is waived by the subsequent acceptance of rent. That is net 
this case, which is the cave of a continous breach continuing 
in the face of the opposition and protest of the lessor. 

Tho judgment wes right and is affirmed, 

AY TIRURD » 


Matchett, J., concurs, 
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t # ES SS Oe ath by R aw, 
BX. PRESIDING QJUGTICE KMesvReLy 
DELIVERED THS GPINIGN OF THE COURT. 


dudguent for $323 was entered ageinest defendunt on a 
eognevit in «a judgment note signed by defendant and delivered 
te plaintiff. ubeeqently a motion to vacate the judgment was 
made, supported by an afrideavit. Thia metion was allewed and 
the affidavit was «llowed to stand os an affidevit of merits to 
the suit. UWpen trial the court found the issues againat plaine 
tiff end judgment won accordingly entered, fren which he appeals, 

The bill of exceptions has heretofere been stricken 
from the record. There is therefore before us for sonsideration 
only the statutory record, 

It ds esia thet the sffidavit steted no fact which, 
in law, constitutes » defense vpen an action on the nete. The 
affidavit save that the note esr given in consideration and upon 
the promise of the pinintiff to eecure fer the defendant x 
general contract on a building about to be srected, of which 
oleintiff wos the general superintendent; that plaintiff? in 
violation of his agreesent secured the general sconttact for 
himself and prevented defendant from securing the same; that 
defendant then demanded the return of the note, which plaintiff 
promised te return, and thet defendant received no other cone 
sideration for the execution of the nete and that the censide 
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eration has whelly failed. 

This falls under the provision of paragraph ten of 
Bhe Negotiable Instruments Act which, in enbetance, provides 
that in en sction upon as note for the payment of money, if it 
was made and entered into without a good ond veluable eonnide 
eration, or if the consideration upon which it wes made or 
entered inte has failed, it shall be lawful for the defendant to 
Plead such want of consideration or that the considerstion has 
failed; and if it should appear that the inetrument woe made 
without a good or valuable consideration er that the considers 
ation has failed, the verdi¢et shall be for the defendante 

The affidavit of merits did not purport to present sn 
eral contemporaneous agreement in contradiction of the terme of 
the note, mer an agreement to muke it payable only on a contine 
geney. The defense went solely to the point of considerntion for 
the note. 

In the absence of a bill of exceptions we cxnnot 
eonvider points raised touching the evidence. The judgment 
is affirmed. 

. APPIRMED. 


Matehett, J, concurs. 
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JOR — and JOSEPH SAKALAS, 
Appellees, 
? APPEAL PROM MUNIGLPAS, COURT 
vs. 


CHARLES S, BORBSTEML, / 
‘ Appellant. 


a 


CF CHICAGS, 


MR. PRESIDDIG TUSTICE MeSURELY 
DELIVERED THE OPINION OF THE COURT, 


This is an sppeal by defendant from an adverse judgment 
in an action of forcible detainer,. 

Defendant was a tenant in an agartiment building belonging 
to plaintiffe wider s lesse terminating April 30, 1222, Defendant net 
vacating when this expired, plaintiffs breught this eetion. 

Defendant claime the right te remain in nosseesion by virs 
tue of an alleged verbal agreement made in March, 1922, to give de- 
fendent another lease for another year. The wife of defendant ap- 
parently bad been injured through the claimed negligence of the 
plaintiffs with respect to the premises occupled, and one of the 
plaintiffs admits that in a cenversation with Mrs. Lonesteel he agreed 
"if she did not sue us I would give her another lease for another year 
at the same rental." 

Yor two reasons at least, this alleged agreement cannot 
prevail. {1) It was a conditional offer and there is no evidence of 
the performance by Mrs. Bonesteel of the perce ae promise, 

(2) At most it was a verbal offer or agreement made March 1, 1922, 
for a lease for a year beginning May 1, 1922, and hence subject to 
the inhibition ef the Statute of Frauds. Wheelsr v. Prankenthal, 78 
TL1l. 124. 


The judgment was right and it is affirmed, 
AYFIRMED, 


Matchett, J., concurs. 
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ER. PRYSIDING JUSTICE MeSURELY 
DELIVERED THE OPINION OF THE COURT. 


Defendant was a tenant of an apartment at 4009 Lake 
Park avenue, Chica: under a lease from plaintiffa whieh terninated 
April 30, 1922. Defendant failed to move, and Jume 1, 1928, plaine 
tiffs brought this action in foreible detainer and had judement for 
possession. 

Defendant's point seems to be that because this action 
Was net brought socner he became a holdover or a tenant at will, and 
therefore wae entitled te a notice and demand for possession. The 
point is untenable. At the expiration of the lease, the lessee still 
continuing in poseseasion, the lesser had the election to treat him 
as 2 tenant or as a trespasser, the bringing of this foreible dee 
tainer action was evidence of an election te treat him aa a trespasser, 

Defendant sheuld have yielded possession st the expirse 
tion eof his lease. The finding for plaintiffs was proper and the 
Judgement is affirmed, 

AFFIRMED, 

Matehett, J., coneurs.. 
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WR, PRESIDING an MeSuRELY 
DRLIVERED THY OPINION oF TH couRY, 


This is an appeal by the defendant from an adverse fudge 
ment ip a foreible detainer suit brought by plaintiffa for pocsess- 
dem of an spartwent at 401) Luke Vare xuvernue, Chicage, 

Defendant ocoupled the premises wader a lease axpiring 
April 30, 1922, amd Pailing te give possession when the leaes exe 
pired, this aetion was brought. The defence seeme to be that because 
of some kind of motige the lease “was breken® sand the defendant bee 
Game # tenant from month to month sad entitied toa sixtyeday netice 
to terminate.* 

The abstract gave us virtually no information as te the 
alleged neticeexeept that it was a desand for rent, signed by the 
wife ef one of the nlaintiffs, agparetitly dated in Aygueai, 1990. The 
notice in net in the record and we esnnet tell its character or upen 
whem it was served, if uoen anyone, 

In any event, af it apparently was served in August, 
1920, eight aenths before the lease expiring April 30, 19°2, was 
entered into, it was incompetent and imseterial, ae it sould net 
affect in any way the subsequent lease of the parties, 


The judament ie affirmed, 
APYIREED, 


Batechett, J., concurs, 
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PROPLE oF THE STATS oF TLiKosh 
@x rel, EDGAR FRASK HST SKRLL y 
Appellant — 
é APPSAL FROM CLHCULT count 
vs 


ROBERT ELAGK WELLIAM A. QUINN 
VAABK ¥, PHIFZK, CUORGE UANONEY, 
U. 3. GRIM mina, VAN HUOGEN, 
HeRRY sonukT2, . KAHAN and 
LOYOLA ——— a Go rgeration, 
—9 


uF COOK COUNTY. 


— — — — — 


UR, uar oe BATCHMTT BALIVERED THS GPINIO“ UF TRE GoURT. 
The relator, tiger Prank Helekali, filed a petition 
in the Gireult court of Cook County against anntllees, defendants 
in that court, in which he prayed that a writ of sandama isaue 


— 


directing the defendants te cerrect the recorda of Loysla Unie 
versity sm that the came would @peak the truth concerning the 
grades received by the ralator while a gtudent at that inatitu 
tion, and that tha defendants might bs required te recommend 
the re@later for the degree of Doetor ef Xedicinea, wid that i 
Loyola University might be directed te forthwith confer upon 
the reiator the degree of Rector of Medicine, . 
Te thie petition the defendants filed a general and 4 
#pecisi demurrer, and the trial court, being ef the epinien that | 
the dewurrer wae well founded in point of law, sustained the same, 
and the relater having im open court elested to etand and abies } | 
by hie petition, a judgment for costa in favor of the defendants [| 
ant against the petitioner wag entered, * 
It is sesigned as error that the seurt sustained the 
demurrer of defendants, in falling te overrule it, and in met 
@ranting the relief prayed for. 


The relator by his petition averred that he was & 


| fw 
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citizen of the State of Tiineis, and having selected the prage 


H $ 
tise of medicine and surgery as hia prefeseion and life work, 4 
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in order to fit and prepare hiwself for said profession aad work, 

on or about the first day of Oetatar, 1914, entered the University 
of Vest Virginia as a student; that Be diligwmily and faithfully 
pursued the course of studies prescribed by the faculty of this 
wmiiversity for a period of tvo years, ond during that time suc- 
cesefuliy completed and passed the work aaciqnead to him; that 
thereafter, on or about the eighth day of October, 1916, be on- 
tered the University of Karyland, where he faithfully and 4411- 
gently prosecuted his studies in medicine and eurgery for a pariod 
ef one year; that he successfully completed and paased the work 
assigned te him in said University, oxeapt the aubjest of physiology, 
in whieh aubject he reeeived whut ie terned a “eondition,” whieh 
Meant that he wowld be entitled to reseive credit in that partioular 
aubiset whenever he should satisfacterily pass a further exanina= 
tien therein; that after he had attended the University of Nary~ 
land for ene yesr he moved from the @tata af “aryland to the State 
of Lilimeia; that during the time he hed attended the Universities 
of Vest Virginia ant Maryland he had duly purswet the stadies are- 
seribed for him and was duly qualified to enter the senior class 

of the asi@ University of Maryland; that on or abeut the Sth day of 
Cetebar, 1917, he entered the medical department of Loyela University 
and matriculated ae a student therein and became a student in the 
College of Medicine and Surgery connected with the sald University; 
that Leyela University wae and ie an imetitution organised and ex. 
isting for the pursese of qualifying studente in the practice of 
medicine and surgery and is duly incorporated under the lava ef 

the State of Tllineis amd duly authorized by said Lawa; that at 

the time ef his matriculation in the said College of Medicine and 
Surgery he conferred with the seeretary of the medicml department 

of the University, whe wae quaiified and autherized to register 


students and paas woon their qualifications and reeogmitien to be 
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given for eredits reesived by etudents regiator mg frem other ine 
atitutions of learning; that the said secretery approved and reange- 
nized a]1 of the credits theretofore obtained ant earned by the re~ 
later et the Universities of “eat Virginia and Uaryland, but that 
the relator was not permitted te exter the senior clage at thet 
time by reason of the fact that be had mot anteifactorily posed 
the course in physiology at the University of Maryland and had 
reeetved a “condition” iu that subjeet; that wider the rules and 
practices of the defendent University the subjeet ef phystolegy 
Was classified se a ecybemore subject and no student could be pere 
mitted’ to enter the senior class with a “esndition” in a sephomore 
gubjeet; that thereupen it was arranges by the said secretary that 
if relater parsed one sexester of Junior work be would be pornitted 
to enter the senior slaes, previdet that during that time he at- 
tended the course in shysiology cree each week ant satisfactorily 
passed said course. The relater evers that ke stiended regularly 
and faithfully at the geld imetitetion during the full seuscter 
and pursued and studied the Juctor studies oreseribed fer hin; 

that at the end of the semester he passed all of the Junior subs 
jisete so pursued by him with the exmertion of the subjsdt ef 
dermatology, in which aubfect he reeeived a “sonditicm;” that he 
was inforued by the eald secretary, to whom the instructors in the 
institution reperted and whe preserved the individual records of 
the atusjents, that the relater kad a elear recom ae te pshyslolecy 
and had complied with sll the rules, regulations and practices of 
the inmetitution an? satisfactertly passed ant completed the pre-e 
seribed course of study; that he eight eo ahead with the work of 
the senior cles subject only to the reveval of the “*condition*® 
reseived in the ccurte of dermatology; that unter the rules, prac 
ticeg,etc., of the ingtitution no etudent was permitted te enter 


the senior clase until furnished with a written pass or permit 
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signed by the seeretary of the medical department; that the relator 
reeeived such written pass or versit from the esid seeretary and 
emtored the senior class on or about the flret day of February, 
1915, and thereafter attenied regularly and faithfully all of the 
@lasges in the work onsigned to him as = etudent ef gald wenior 
@Qlass; that under the rules of the inatitullon the work of the 
senior Glass was divided into periods ef time known as semesters, 
amd that in erder to be entitled te a degree in medieine, a 
student mast have satiefactorily ocmplets! tye samestere of work 
in the senior class, besidem having setiefactorily passed ali bis 
prior work. 

The relator further avers thet during the first nenaster 
ef the aenior class, beginning on or stout February 1, 1914, and onde 
ing on or about dune 1, 1915, he diligently pursved the etadiea pre- 
serited fer him and at the concluetion of the semester aati sfacterily 
passed ali of the exuninations woen the senior clase awbjacts which 
he hed been studying ad reecived eredit therefor Geom the regordsa 
ef the fimeatitution; that at the conelucion of the same semester he 
was given an exarination in Junior ¢dernetology for the eursase of 
rewoving the "“eondition® theretefore received in that subjeet; that 
subsequently at different times, elon: an? in company wlth ether 
atudents, the relator called upon the inetrustor of fhe course of 
dermatology andi was advieed by the instructor that everyone had 
passed said course; anc the relstor averse that the exacination se 
taken wae the regular and weval examinstion «iven te ths students 
whe had pursued the course in junior dernstalogy for that ranester 
and was taken by the relator at the same time that the exawination 
was given to the regular membera of the junior clans, 

The relator avers that there was « rule er regulation 
in fores io the effeet that in the event that no erade war reported 


to the secretary of the medical department by an inetrueter in an 
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examination gonmdueted by nim withia ten days from the tine of auch 
examination, then sueh student er students as hal aot recwived 
their grede in that gubjeet were to be given and reecive a past- 
ing gree; thet the inetrueter in thia particular subjest did not 
report the grade received by the studenta who toak the axwmination 
in suid eubject with relater oné that it is therefore averred that 
the reiater satisfectorily pazec? the souree im Jumior dermatology 
and that the “condition” theratefern: reacived by him da that eub- 
Jeet was renoved; that at the md of the agcumd sementer, nanely, 
on or about the first day of Jume, 1915, the seniors whe had sat- 
isfastorily completed the senior work and hod resoved all “condde 
tions” were regularly graduated from the dustitutien; that be« 
cause the relator began the work cf the seniox class at the bee 
ginning of the second semeatery he 114 not beeome aniitled te 
Graduate wutil after the coapistian of a further semester of 
genicr work; thet after the emapletien of the second seccuter and 
on er about the first day of June, 1914, 4 new sanestar began, 
which continued until om or about the first day of Septenver, 
2925, and at that time the senior students, who had satisfactorily 
pursued the work prescribed for them and whe were otherwise ore 
titled by reagon of having satisfactorily passed a vrevieus semester 
of senior work, vweuld become and be entitied te graduate from the 
inatitution. 

The relator savers that on or sbout the first day of 
June, 1918, he begen the work of the senior clasa in the sald 
senester beginning about that time; that the ceyrse in senter 
dermatology was 4 part of the requirements fer all members of the 
senior olass for said samester, and releior, with other students, 
pursued the said course of study ase offered and given, but at the 


eonclusion of the semester the reister objected te taking an «xe 
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amination in arid subieet because he had taken the course and sate 
fefactorily passed an examination in the preeeding eemester, that 
Dr, Vyneken, the seoretary of the medical department, thereupon 
shneunced that auch exarinetion whieh he ebjeatiod to, if eating 
facteriiy passed at that tine, vould remove any back work or 
‘genditions" in darnatcloay, am? the relater thereupon took the 
gaid exaximation aad catisfactoriiy passed it and thue again 
becare wad was «ntiiled to a elear record in darmatelogy, 

The relator avers idat gh ar sbaut the first day ef 
September, 1913, he contempicted Aaaving the tnstliutien for 
wilitary service in the arny of tha United States: that be vent 
“to the seeratary of said iustiinution te sseertain the condition 
ef his record and wes therevpon Laferred and sivised that he had a 
elear record, and that if he passed the gevecter'a vork that he 
would graduate and reséive a diploms. 

Xt is further sverred that at the canelusion of the 
semester's work, on oy about the firni day of September, 1912, 
r@lintor dia satiefsetorily pase ail the work avalerco@d t6 him and that 
at maid time he bad, in accordadee with all rales, practices and 
Yeguiations ef said inatituiion, sttenéed ali the tranocmes ef sube 
Jeeta offered vy aaid Institution in thy requisite time ta be spent 
by him ia order to fully aoaplete nie eourss and bs Ned eatisface 
terlly pasned all of the branches of study requisite to the com 
pletion ef a full course in medicine and surgery, including the 
resoeval of seach smd every condition whieh alight huye been received 
by bim; that therefore it became and was the duty of the Conmed1 
ef the Uedical School of the Loyola University to recenmend the 
Felater te the Bear! of Tuuwatees for the degres of Dector of 
Medicine, and ween such séconmendation it beesne ond was the daty 
ef the Beard of Trustees te sonfer upon the relator the degree of 


Dector of Wedicine; that om the 3rd day of Janmunry, 1918, relator, 
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having enlisted tn the United States Aray, pursuant to a regula. 
tion of the Yar Devartuent, wae pervitted to continua hia at- 
tendanes at the institution umtil ordered to resert for setive 
military service; that om or abeut the 2oth dey of Auguat of that 
year he was ordered by the War Departioost te rerert for active 
Anty at the ailitary encampment known of Gann Curter, Pattic 
Greek, Michigan, and therewnom feund it Hecessary to leave sehool 
prier te and befora the day upon whieh the degrees ef Neoter of 
Mediletue ware oustosarily sonferred; that, however, before Leaving 
the said inetituttem he, with other ——— also in the 
army aii ilkewise situated, were advised and informed by Ur. 
®yneken thet students sq mitering the military services of the 
Gaited States would have the degree of Deetor of Hadicine cone 
ferved ween thea am the dsy on which the degrees were customarily 
eonferred at the sollege, and that tre relator would rwesive at 
the military encampeent te which he was assigued the eustowary 
and ususl certificate evidencing such fact; that notwithstanding 
anid pranivse the rolater did net receive hia certificate, where- 
upon he wrote letters to the authorities ef the University te 
ascertain the fsele, bet that ne reply waa mada te any of these 
letters of tmoulry; thet aftarvart, =nile upen furlough, he want 
pergonaliy to the tastiiution to make inquiry as to the reasen why 
he hod sot received hiv degree and was informed that the reeerd 
did mot show the racvval af the "eeuditione*® in physiolegy and 
Junior dermatolegy; that he thereupon pretested that said *sondi- 
tione’ kad been duly removed and that he bad deme all of his werk 
satisfactorily as prescribed and waa entitled to have hie degree 
wonferred upen him; that om or abowt January @, 1919, he waa dis- 
eharged from the army and agaim called st the offilee of the ine 
stitution ond renewed his request, but was informed by the insti- 


tution, through its Regeit, one Vather SGahen, thai he vould bes 
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reguirad ta take work in the inetitutlon in a further ters of 
sehool and remove the alleged “oonditions” in physlelosy and 
Sunter dermatology; that he refused to do so become ho had 
theretefere reesived credit in each of sald couraga; thet he cone 
ferred with the deana of the various departmente of the medicine 
Soheg) one they advised bim that if he would bring the matter 
yafers the faawlty 14 woul4 be clesred up, but thal the Segant 
wronetully, wickedly and maliciously refused to gernit the ree 
later to ge before the faenity of the imetitution, or presant 
the matter to the fneulty for eemelideratioa; that Ox. tyneken, 
whe had been seeretary of the inatliutien at the time that 

the relstor entered i4 and during al] the iige that he had 
attended said taetiltvidon, wrete the hagenut of ga2id inatitution 
gon June 15, 19615, advising him oF the faete as stated. A copy 
of said latter appéare lo the bili. 

The petition alleges that the Guumecil of the Sahoeok 
of Wedicine has acted arbitrariiy with the cleked and malictous 
desian velely of Gypriviag the petitioner of hic degrees af Sector 
of “Medisine; that the gedid Cyusuli at ali tisas well knew that 
Felater had @aly corpiied with saus wid ali the raguiremonta, 
rules asd remnliationg of the inutiiuties, aid that there was in 
faet mo senditien ta any subject wrish had mot bewms roaoved, and 
that by pretending that he had not reuoved the alleged coniiticne, 
they were abusing theiy weveres aa aombars of the Council of the 
Sehool of Medicine. 

The petition further aileges that in these respects 
the Souseii of the Sehool eof Kedicine, sowpesed of the eight 
persons Rewed as defendants have diserimimated is favor of other 
atudents while wilfully deaying to the relator the rights and 


privileges to which he had become entitled by reagen of his 
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faithful attendance and study at said inetitution asd hie eem. 
plete compliance with all the rules snd regulations and prace 
tices of said institution; that his etudies have been puraued 
at great expense and much time; that he desires te make the 
practice of wedicine hie life professian anid that he depends 
upon thie prefession for his living; thet by the failure and 
refusal of the defendants to so recomend, he hag been greatly 
hanifospeed in the practics of medicine ond euffers greatly 
from loss of prestige to which be is larfully on¢ by right en. 
titled. Relater etates that the question here presented not 
enly invelives the individual rights of himself, bat the rights 
ef other students of ether gwolleges and inetitutione of Learne 
ing after complying with 11 the provisions, rules ana reculae 
tions of institutions avcessary to reeeive the degras for which 
they etudied and attended euch inatitutions, without being sub- 
jected to the anieyance, inconvenience aud expense of having auch 
right withheld by reason of arbitrary ¢r capriciaus aote by any 
party or individual acting in behalf of such inztitytiieon, 

The offeet of the demurrer filed by the defendazte was 
an sdvuiesilon on their pert of the trath of all the fagts etated in 
the petition, which are well pleaded, ‘The law applicable te sash: 
a state of facte is fairly well settled, It is widoubtedly true 
ag a general ruic, that ecurte of low baing unlearned in the sub~ 
Jeot of medical selence, will net attemt te pass uwoon the quali- 
fications of a medical student in a dispute between that student 
and the faculty ef the sehoel which he has attended as to whether 
he poseeeses the requisite qualifications to entitle him te a de« 
gree. Such was the holding of this courtin the cuse of People v. 
Semnett Hedigal College, 205 Ill. App. 324. in all such eases 
the controlling quection seems to be whether the ast which the 


petitioner asks shall be compelled is one within the reasonable 
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diseretion of the party or parties whom 1t is desired toa scearce. 

If the act to ba performed io aly a ministerial ove, or if the 
defendant in ite refusal is acting arbitrary, maliciously or 
without reasonnbls discretion, then mandamus will Lie te caupel 
the perfermance of a duty which ought to be performed, The general 
rule is otated in the note on thie cubjest tn Ll. R. A. lPlbeb, page 
616, where 1t is anid: 

"here the applicant has been found duly qualified by the 
proper autherities end the iesuance of a diploma dees net dee 
pend upon aisoretionury acts but only upem ainieterial acta, 
the performenece of which is artitrarily refused, it seams that 
mandamus will lie.* 

See alee 26 %. CC, Lo, page 168, oar. 98. The reason 
fer the rulé has heen sot forth in mumerous ¢asca, some ef which 
are: People v. Ballevue Nogpital Medical & 1, OO Hun, 10a, 
14,8, Y. Supp. 490, Aff'A im 198 8, T. GA, 28H. . BAB; State of 
Bebraske ex rel. v. linsoin Medical Colleges, 116 4. ¥. 24. That 
mondavue will lie te sompel the correction of reeords of a cerporme 
tion ef this character so ag to wuke them aseax the truth, has been 
decided by the eourts of this Itate in Yan Derm v. Anderson, 219 
Thi. 32; Peonks v. Fetit, 266 111, S28, 

it is argued in suppert of the demurrer thet the pee 
tition states conclusions rather than facts, sai it is particularly 
urged that the petitioner should have alleged the par¢eniage er 
exact marks received by him upon taking the oxauinet ions through 
which the "conditions* imposed were rewved. It appeara clearly, 
however, from the petition that thease revords were im the pesseesion 
of the defendants and mot in the possession af the petitioner, The 
ultimate fact was whether petitioner pessed or fallad te vass auch 
exmeinations, 

We think, under the rules of law ae wet forth in the 
decisions cited, the facts as pleaded entitle the petitiener io the 
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relief prayed for and that the court erred in auataining the dee 

murrer, and for this reason the fudquent will be reversed and 

the esuse remanded with directions to overerule the dewurrer, 
REVERSED AND AAMANURD VITH DLAMETIONS, 


Meturely, >. J., toneurs, 
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MR. JUSTIO? BATCHLTT DULIVENED THR OPLAION OF THE COURT. 


The defendunt who appecis wae fined $25 end cesta 
after hesring by the court on « charge that it had violated 
eections 1435 and 14357 of the code of the City of Chicago. 

Seetion 1455 makes it on offense for any person te 
keep, permit or suffer premises te remain for two hours in such 
a condition as to be offensive te the neighborheed, or prejue 
dieial te the public health. uch a place is declared te be 
& muisance, 

Seetion 1437 prevides: 


"Ne lime, ashes, coal, dry sand, hair, feathers 
or ether subatonce that ie in «a simiiar manner liable 
to be blew by the wind, shnll be sieved or agitated 
Or exposed; nor shali any mat, carpet or cloth be shaken 
ev beaten, nor any cloth, yorn, garment or material or 
substance be ecoured, cleaned or ming, nor any bueiness 
be sonducted over or in any street or public place, or 
where particles therefrom set in metion thereby will 
Pess inte any euch atreet er public place, or inte any 


occupied premises; * * ® ,* 
The recerd does not disclose under which of these 
sections the fine wes imposed. 
it is assigned ae error that the ordinance is une 
constitutional, but this aswigmment is waived by the appesl to 
this courte 


It is urged that the trial eourt erred in admitting 
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incompetent and immaterial «evidenee, but as the triel wae by 
the court and not by a jury, thia if true would not be reversible 
error provided there ia sufficient evidence in the record to 
sustain the finding of the trinl court. 

it ie urged that competent evidence a2 to the cherneter 
ef the neighborhood in which defendant's businens was ei tinted 
was improperly excluded, but we find upon examination of the 
reoord that while at first rejected this evidenee wac afterwards 
admitted, and wes preetianlly uncontradictede 

The violation ef the ordinance wan alieged az under 
date of December 25, 19213, and it is urged that evidence aa te 
the condition ef defendent's premises om other dates should not 
have been received. ‘The charge wos not w» feleny and the preaft 
wae es to time within the Limits of the etatate of limitations. 
The contention is therefore without merite 

it is urged that in such a ense the violation of the 
erdingnes must be proved by a clenr preponderance of the evidence. 


Ye have #0 held in City ef Chiosse ve. Barrett Bfg. Co., 192 Ili. 





App. 460, It is urged thot there is no such “elear® preponderance 
of the evidence tending to show that defendant wae guilty. we 
have exemined the ovidence amd do not think thet we ¢an say thet 
the court waa not justified in holding that the proof clesrily 
shewed one or more visintions of the ordinances 
The judgment will therefore be of firmed. 
AVYTAMED « 


Meiurely, P. Je, concurse 
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WR. JUSTICE MATOHETE DELIVERED THE OPINION OF ins COURT. 
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In thio case there was a trial by the court without a 
jury and a finding for the defendant and agninet the plaintiff 
and a judgment sgeinat the plaintiff for essta, te reverse whieh 
this writ of errer was med ont by the plaintiff. 

The suit was begun by csousing Judgment by confesrion 
to be entered against defend«nt fer the amount ef five promissery 
metes for the principal mum of [506 exeented by defendant “inslew 
end payable te the order of Albert Pick & Company end by them ene 
Gorsed and delivered, The notes were secured by « chattel 
mortgage executed by the defendant “inslew. 

The confession of judgment was entered October 29, 192) 
Gn November 14th thereafter, the defendont Winslew filed an 
affidavit in suppert ef hie motion te set the judgment aside, in 
which he set up thet he was not indebted on the notes, ste ting 
the facte to be that these notes were hiv own property; that on 
Mereh 5, 1991, he was pouseased of vn biliijard hell located at 
5038 Brendway, which plaintiff «at thet time purchosed from defendant 
for the agreed price of $9,000; that defendont by agreement ree 
ceived in part payment of the consideration, five sectional bowling 
alleys at an accepted waluation of $4,000; that on Merch 7, 1921, 
plaintiff and defendant agreed that se additional consideration, 
Plaintiff would pay these five promissory netes to Albert Pick & 
Companys thet the balance of the considerstion, nomely, $4,h0, 


: 
* 
F 


WY BOARS. 
TaU00 JAZ IOIMUa 
OGL %O 





OAD ye 588 suk oe 


oTHUOO SHY ao KOLUIKO ST anv EEC Tray tae et ab | 


4 fuottiv timo oft ud Lalie & @aw ove? oon ult? at dy * 
Tusatats odd somtonn hus Peahnotes Aste TOY _abhatY « daw went 
Molde serevet ef ,ataoe Tet Tiaialeiq ef? teninga tromgbot a he 
Mivataly als ye Tuo Some wn cone Te oeew mbit 

Rokwwotnes YS Maommhul, sakewss ys neged dow Fhe ome * 
crenakeetg avd? to davome ont O° saddueled fanleys —— ae 
wolank tnsbnsied ys Setimexe O08 Yo mue feqkeatxg odd ot asdon 
ono mond “qd bas Ymaqmod B MSE Pt8CLA Yo Todt ext OF SLdaqea dus 
fLetfais 2 dé betuoen evew weten ed? .berevaled ban beeeab 

_ aMoLandy tata vit eh borwoexe opagtxém 

LOL .e xetoso0 Satosaw naw Seomyhot to NoleaInoo edt = 
Ps OLLI woLnaly sma tod ofs ,retavrostt AKL redeoven a0 

ab yohive Jom ut, ont teu of netrom etd Ye trorque mk #kvad ste 
pabfade ,voten oc no betdodak Yam aww on gout qu fon ent dott 

RO fad? ;YtTOGeTe Mo Bhd evOWw enten evant Sod? oF Of sfont oe 
te Setsoel LLat bxatildd 2 te Deneoenog now of ,ATOL ,t doid 
fasbasteh mort becerloswg omb? fect fo Tiitaiald dota .qawbanerd S608 
“91 {somerrpa vo Snobroteh sods 7000.90 We weleq beethe ely <6Y 
galiwod Lanoltoos ovi?t ,welinrehiones er? Ww #oemved ¢1aq al bevleo 
efSOL ,T dowel go tan? 000,56 to notiaulay befgoresn aa Je syelle 
eM0lsatebtenos Lanoiitthhe sa tad? beorge Sambnetod baa Tthialel¢ 
4 tobi grads of aston yteceltmorq evil seed? vac binow ttitatele 
6008.06 gvloma ,aetiaxebisaco ott to seaned eda suming 





*2e 


was met by a note for $1,000 due on the 17th day of Warch, which 
has been paid by plaintiff to defendant, and by other promissory 
notes, part of which have been paid, which netes defendant is 
resdy to preduce in court. 

The principal sasignment of errer argued ip thet the 
finding of the court is against the manifest prependcrance of 
the evidence. Upon trial, the plaintiff having produced the 
notes duly sasigned, the defendant assumed the barden of proving 
the defense set up in hie effidavit. The defendant en the trial 
testified that the original contriuct for the sale and exchange 
of these properties had been chunged after it was executed, in 
that an item of $4,000 appexring therein, under the 89,000 which 
was the consideration, hed been changed to 54,800, and thet on 
item in the eecond column which now reads $5,500 in the document 
as executed read $4,500. There are ernsures on the exhibit ine 
dicating that these items had been changed and the plaintiff 
admite that the aome were in fact changed, tut he aays that thie 
was @one prior to the time of the execution of the contract and 
with defendant's knowledge. 

The tastimony of the defandeant is in part correbdierated 
by a witness to the contract, one Mr. Gregg, in whose custody 
the contract wos left after its execution on the 6th day of 
Wareh until the mornings of the 7th day of Barch, at which time 
the transaction was completed. He testified that one of the 
items had been chenged. Um the other hand plaintiff testified 
thet beth the changes were made prier to the execution of the 
agreement, the one upon reflection by the parties that the cone 
tract included the iighting fixwres and the other because of 
a simple mistake in addition, while Mr. Ghaw, an attorney who 
drew the bill of sale and new chattel mortgage executed om the 


7th day of Karch, corroborated the testimony of the plaintiff 
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te the effect thet no changes had been made in the contwnet since 
that time ® 


The written agreement of March 6, 1921, is as follows: 


*Contract of Sale and Trade of 5 seetionel alleys comp. 

with 20 balis, Pinns and pin setters floor type and ail 

electrie light fixtures, cuspidors, score wuilletina, 

5 — benehan, nll te@is and outfit for to take care 
e 








ef alleys in trade, on the pluce of G. %. Winslow at 
50358 N. Hroadway Biliierd parlors at Broadway. 
Consideration is 8000. from 
which a eredit 4500 alleys 
fer 5 alleys abeve LUGO cas 
Listed of abou 8506 900 
cash 1000 §500 
BHU FSBu0 


ALL the above place is to be free and clear from ali 

incumbrancesa., The $5500 less Albert and Pick lean on 

tables is to be token out of 3500. Ball, te be secured 

by mortgage and notes for 3 years with payments of 

$10G per month after Pick mortgage taken care of." 

This contract, «3 bafere stated, wos executed by the 
porties and left in the custody of the witness Gregg, who was a 
telegraph operator at the Union Station in “hiecago, and a cash 
deposit of $25 was made to bind the deni. On the Monday following, 
7th @ March, the parties went to the office of Jeseph 7. shaw, 
an attorney, «t which time defendant Sinslow executed a bill of 
sale in which the considerstion was stated to be the sum of 
$10 and other geod and valuable considerstiens ami which purported 
to convey the contents af the billiard parior «t 5038 Broadway. 
At the same time olnintiff Neal executed ond delivered to defende 
ant Yinslow, a bill of esle in and by which hs conveyed the 5 
sectional bowling alleys, vith other property, in storage at the 
Red Line Storage Warchouse «t Champaign, Illinois. 
Heal, it is conceded, did not have the (1,000 in cash 

and « chattel mortgage note for $4,800 was therefore executed, 
dated Hsreh 7, 1921, to the order of “inslow, the note stoting 


that $1,000 of that amount would be payable on or before March 





, 4A 
* teow 
conte Soatnen of? nt obem neod bad eagnaio on tans doekto ett oe 


:ewotfot ca az ,£8@L ,28 dove lo taomeatya asttice off pare 
-qmoo wyolle Lanotiovn 4 to shea? drm efe’ te Ponréned" 
iia tna eeyt soot atestee aiq ine enmld , UB dtie 
~antielio’s exeove ,stabiqewo ,weteixlt Imytl aiudo ores 
@ine tief oF ⁊07 22% two iis oloat ifs ,aedoned + ‘ 
te wolant? .v .®% To seniq sa? HO what? at 


stewtaore fa ereling StelsLth yewbaorzt .0- * 
n107 ⁊ - O08 ek molsstobleacl nad ele" 

olin ough tibet a an . 

aso good weds aysii« & mn 
ar dca azen — J see 

600 - goad . ODD Yo betakh 
AAx d “the i oe fod 

fle wort tm0Lo bas esr? of of «ft sont evodn off SEA 
mo gent dolhi baw StediA anol OO84H off .Gootatd oath 


beruose of o&@ ,ifal 0008 le suo modet od of at @ 
te etmnesyead diiw sinoy € 26% es?ou bas 


°.%o wes nove? ogegtrom fold cof tw oS eae * 
,,—,—— 

i how offe In Vn as weie tw eft lo ybetem ort Ht des aoketee 
Mas © tem ,Opeotit at nodiat’ note off Fo totareqe dqwsgetsd? 
edtivollLot va derou 10 «.taod sit hate oF ohem new O86 to P2eeqeb 
ewots 7% Aqonet to o92) Yo eft Of sxe eokiteq of? fom & art 

te Sfid o betmoxe wolant) faobirelob omty Hotes oo yeonrelye ms 

to awe oA? af oF betuta eaw woktotTehinnon ott dot AE oles 

hefre¢ ria: ii id tne amotierebtemo eLdmalev bas Soo temto bas OLS 
sYewhaoth OLO8 # cedsoe braflitd ett to abxetmos wl? yevnod of 
-baetod of horevhied bay Setemoks Leet Trtrntaly oath omne olf PA 

& os bepevnes on rib tdw VO Bie at oat Ye Likd o .wofent tras 

ert 2a ejeteda mi ,ytveqerd tore di tw gedle priltwed Lanckiees 
eObOALILI gagingean® ¢» eswstore® opetede east boli 

Maes mt 000,29 vil? ovat tom bib ,bobepmne at et fos 
shevasex® oretorad? sav 00¢—-)8 tet ston spayitom Lettads « bre 
antidote efom of? ywotemkl Yo tepxe omy Bd ,i8L ,T dotall Deved 


- 7 —_ — = i> a a — 4 * ia V 444 


o 40 


17, 1921; $100 or more on the 7th day of cach and every month 
beginning on August 7, 1921, the final payment to be made on 
Moreh 6G, 1925, of the whole amount of the principnl remaining 
unpaid, with interest ot olx per cent per annum. Neul recone 
veyod by mortgage to ecoure this note, the property sitwated at 
$038 Broadway, which he woo pu rhasing from Winslow. 

In addition te the evidence alrendy spoken of, which 
it is claimed tends te-sustsin the contention of the defendant 
that plaintiff hed changed the origtnal contract, are the ad- 
mitted facts that an Monday, the 7th day of March, the purties 
went to the office of /Abert Pick & Company end that the amount 
of interest due upon the mortgege given by Vinslow to that company 
wes Galevlated up te that date and that Yinslow geve to Pick & 
Company his check for the amount of such interest due on thet date. 
Am employee of Albert Vick & Company testified thet « statement 
was there made to the effect that plaintiff Heal would assume and 
pay these notes. There is further evidence by one Brown, former 
employee of both defendant and plaintiff at the Billiard hall, to 
the effect thet plaintiff told him in © conversstion some two daye 
after the deal wee made that the property trenaferred by plaintiff 
to defendant in part poyment for the billiard hell outfit was taken 
at $4,000. %e do mot think thet this evidenee, which is incone 
sistent with the »ffidavit of defense filed by defendant and which 
is contredicted by the written evidence and decuments executed 
between the parties, can be considered as controlling. 

The decision of the matter does not depend silene 
upen the oral evidence as to the sdmitted change made on the 
face of the contract of Merch 6th. The bedy of that contract 
expressly statee thet the property wes te be tronsferred te the 
plaintiff Heal, free and clear of all incumbrances and that the 


Albert Pick & Campany loan on the tables was to be taken ent of 
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the $3,500. The defendant himself admitted on crosv-oxmmination 
that this previzion of the agreement had net been changed in any 
way and it is wholly inconsistent with the defense which he 
attempte to setup. Ysfondsnt in errer in his brief and argument 
states thet the record has been changed so as to show this 
admission, but this 42 denied by the atatement of plaintil? in 
errer end thie bare sallegntion cannot be accepted os ogeinet the 
record certified by tha trial court which hexrd the cave. ‘ven 
if the oral evicenee tending to vary the written instruments exe 
properly ceoelved, such ovidence could avail little as against the 
apseific writing signed by the parties. <A persuasive elrcums tance 
is the uncontradicted evidence that the eriginal contract was 
executed in duplieste and thet defendant neither precused his 
own copy nor explained its non-eprodustione 

We think thet the finding of the trial court wus wholly 
unwarranted under the evidence submitted sné that there chanid 
have been n finding for the plaintif? and judgment for the fald 
mmount of the netes and interest. The jucgment of the trial 
aourt will therefore be reversed with a finding of facts and 
fudgment here for the eum of $577.19 

REVVRSED WITH PENDING OF FACTS 
ANT: JUDGMINT H@ARe 


Kesurely, PF. Je, concurs. 
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PISSING OF Facts. 


We find as fasta that plaintiffs in errer here and 
Plaintiff in the trinl aourt, Themus %. eal, is the owner of 
five promissory notes Ter the cum of 9160 each dated Jamary 
§, 1921, payable te the order of Albert viek & Company, with 
interest et the rate of seven per cont per sanmum from date; 
thet the defendant, George . ‘/inslew, whe is defendant in 
errar here, is the meker of waad motes; that there is due from 
said George ©. Yinslew te said Thomas Lb. Neal on account of 
said netes the aeid sum of $500 with interest thereen from 
Jemary 3, 1922, to the Ruth day of Nareh, 1925, making a te tal 
sum of $577.19, for which judgment should be entered against the 
seid George %. “incslew ond in faver of anid Thomas 0, Heal. 
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AURORA\ TAXI CO., a Cofporation, 


) 
Appellee , — 
— APPZAL FROM MUNICIPAL coURT 
* VB. i 
é ) OF CHICAGO, 
THE W CAB MANUVACTURING CO., ) 
a Corporation, ¢ } 
\ / Appellant, ) 4 


£ i 


* é ey 
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MR, JUSTICH MATCHETT DELIVERED THE OPINION OF YH4 COURT. 


This is am appeal by the defendant below from a 
Judgement in the sum of $400 entered on the verdict of a jury 
directed by the court at the conclusion of all the evidence, 

The plaintiff sued for the return of $400 deposited 
with an order for four taxicabs given by plaintiff to a salesman 
of defendant, one Yagel, on May 11, 1920. The uneontradicted 
evidence tends to show that the order was met accepted, and there 
is also uncontradicted evidence tending to prove that it was 
agreed between the parties that the order should not become ab- 
solute except upon the happening of certain specified contin- 
gencies, These contingencies were that a company should be 
incorporated under the name of the Yellow Cab and that people 
should be found whe would be willing to put their money into 
this company. In the event that this corsoration was formed and 
the money obtained, a written contract between the yartics,cover- 
ing the subject-matter of the agreement, was to be executed. 

These contingencies did not occur, and on October 1, 
1920, plaintiff wrote defendant eancelling the order and requeste 
ing the return of the money deposited. October 9th defendant 
replied, stating: “We accept tancellation of the same and by the 
right accorded us we will retain the deposit," 

Many points have been stated in the brief of ape 


pellant, some of which are whelly irrelevant to any question 
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raised on the record. 
After the plaintiff had rested its case the court 
permitted an amendment to be made, substituting as plaintiff in 


the action the real party in interest. It is urged that this 
Was error, but this court decided directly to the contrary in 


Joseph Redlowski v. Grossfeld & Ree Co., 192 Ill. App. 534. 
We adhere to the law as there announced, 

It is also urged that the sales order was a valid 
contract, binding on both parties, and that it could not there- 
fore be modified without the consent of both, It was the suty 
of the trisi court to construe this alleged contract is it was 
in writing, and we think the court preperly held that besause of 
its uncertainty, vagueness, indefimiteness, and lack of mutuality, 
it did not constitute s binding and valid contract. We have ex- 
amined it and agree with the construction put upon it by the 
trial court. If we are correct in thie conclusion, it is une 
necessary te discuss other points raised by the anpellant based 
upon the opposite theory. 

The instruction for plaintiff was not erroneous, 
and the judgment entered upon the verdict is affirmed. 


AFFIRMED, 


MeSurely, P. J., coneure. 
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JOHANNA BIDLAS, é 


Appellee, ; 
% f APPHAL FROM CIRCUIT COURT OF 
vs. ] f 
‘ i COOK COUNTY. 
ALBERT BIDLAS, | f 
‘ é 
—* — 


MR, JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT. 


This is an appeal by the defendant from a decree 
entered in favor of the complainant upon a bill brought for 
separate maintenance, 

The ease was heard by the chancellor in open court 
wpon the amended bill and the answer of tie defendant to the 
original bill, which answer by order of the court was allowed to 
Stand as his answer to the amended bill. ‘The decree finds that 
the court has jurisdiction cf the parties and subjectematter, 
"and that the allegations contained in said amended bill of cone 
plaint are true and that said Johanna Bidlas, the complainant, 
without her fault is now living separate and apart from her huse 
band, the said Albert Bidlas, and that the equities in this 
cause are with the complainant." 

The case having been tried in open court upon oral 
testimony, it became the duty of the complainant to preserve the 
evidence cither by a certificate thereof or by specific findings 
recited in the decree, There is no certificate of evidence and 
the only findings of fact are as above recited, That such ree 
citals are simply conclusions of law and not sueh findings of 
fact as will sustain a decree, has been specifically held in 


the recent case cf French v, French, 302 111. 152. In conformity 
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with the ruling of the Supreme Court as there amounced, we are 
compelled to reverse this deeree and remand tha CaAUBE, 


REVERSED AND REIANDIED, 


MeSurely, P. 7., concurs. 


fea 80 TE We eM Ee i: 


oeeaeh ¢ avs? sree ted 0G) ot poem “a ah Abe: Mpa J 
xe⸗ — — fibd # tqy Saomlalioops get, 2m tat 


ON 
ey, ’ 


—* ive 


VF 
Wy an 


, ( trv0e serge a —E— — ee A 
J— AP of Sunken dp nit Ta ea wet: Da Ak 


23 


ie 
; S * ——— car tixvep ad te TORR — A da al men, one de xh 
an past DAE? conan oft ALA Cebaae oct vt senting at wert 
ae alsnpetyehsce tae aonsiag wy 0% —— 
J — ⏑⏑——— —— 
i; a tpittacqnes ons gente — Ries teat bi toy? ¥e mi 
. “atl anak io —R owplae’ Seek 9am a on th toot 
odes a ne 4¢ Ann ats one) tam jeatoe nett Bes —* * 
Al Lemp ot coe a * i 
Po mec: wenn ae witt dood dod ytwht pm ett — 
wm SrTAAWER OF (rmaioTeere wit te Yate Paty cnet OF, oui | 
4 — KAPiewge EF Le Reowrag Htavl T kien ete a | 
J he cuuehies Yo atyartiears on Hove dt -senoen oat ah J 
* “oth Aare Gad tediyhe svete Ga ane feet ae “apni 
ne he werihad? done gon hue wat Ve ep ae cing) Set — 


th AN AA⸗ TDtevee cand mame ie etOR la miata a * 
9 @ 

isons co UZ «IL One — — ona an 

¥ 





137 = 27971 





THOMAS R, WEDDELL, 


ae 
Appellee, ) f ~ 
t j APPEAL FROM MUNICIPAL COURT 
vs. \ / Ge» 
\ OF CHICAGO. ov, ty, 
PETER BORENG, \ gC, 
Appellant, aa 
\ | 45 


MR. JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT, 


This is an appeal by the defendant below from a judg- 
ment for possession and for damages in the sum of $591.60. ‘The 
cause was tried by @ jury. at the close of all the evidence the 
plaintiff requested an instruction in its favor, which was de- 
nied. The jury returned a verdict in favor of the defendant. 


fhe plaintiff then moved for judgment non obstante verdicto, 





which the court granted and the judgment for possession and 
damages was thereupon entered, 

The only alleged error which it will be necessary 
for us te consider is that the court erred in entering judgment 
for the plaintiff notwithstanding the verdict of the jury in 
favor of the defendant, 

The plaintiff in his statement of claim alleged that 
the defendant unlawfully held possession of premises known as 
4121 West North avenue, Chicago, Illinois, and also claimed for 
double rent for these premises covering the period from August 
1, 1917, to November 30, 1921. 

The defendant filed an affidavit of merits, which on 
motion of plaintiff was stricken, and upon leave given afterwards 
filed an amended affidavit of merits. His defense was therein 
stated to be that he was in possession of the premises under a 
contract with plaintiff, in and by which the plaintiff agreed to 


sell and defendant to buy these premises, The supposed contract 
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was set up in haec verba and is as follows: 





"Chicago, Dec. 5, 1911. 
I hereby agree in consideration of Fifty Dollars in 

hand paid, and the further consideration of $450, to be 
paid within five days after the abstract has been exanined 
and approved, and further consideration to assure the pay- 
ment of the balance of $1288.90 within five years from date 
of approval, with interest at five per cent. to sell and con- 
vey to Peter Bobeng all my right, title and interest in Lot 
36, in the Davenport Subdivision of Sec. 3, 39, 13. 

7. R. Weddell,” 

The affidavit further alleged that defendant had 
continued in possession under this contract from thence hitherto; 
that plaintiff had at various times after the execution of the con- 
tract, told the defendant that he was having difficulty in getting 
an abstract for the real estate at a reasonable price; that defend- 
ant had agreed te give the plaintiff all the time he needed to pro- 
cure the abstract; that the delay in the completion of the con- 
tract was solely on aecount of the failure of the plaintiff; that 
the defendant has always been ready, willing and able to pay the 
purchase price mentioned in the contract and is now ready and will- 
ing so to do, but that plaintiff refused te give the defendant the 
abstract to the premises; that the defendant was not in possession 
under lease and was not indebted te the plaintiff for rent in any 
amount. 

The evidence as taken upon the trial diselosed without 
contradiction that these premises and this alleged centract had 
been the cause of a number of law suits between these parties, 

December 5, 1911, defendant Bobeng filed a bill in 
equity in the Circuit court of Cook County against the plaintiff, 
in which he asked the specific performance of this contract. A 
demurrer was interposed and was sustained. Leave was given Bobeng 
to amend in tem days, at the end of which time he voluntarily 
dismissed his suit, 


August 18, 1915, the plaintiff Weddell brought suit 
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in the Municipal court against defendant Bobeng to obtain possession 
of the premises. When the case came on for trial defendant 2obeng, 
on the theory that he was in possession of these premises as 2 ten 
ant of plaintiff from year to year, said that «a thirty day notice 
which had theretofore been served upon him was for that reason ine 
sufficient, The defense was sustained amd the sourt entered a 
finding and final judgment in favor of the defendant and against 
the plaintiff on that issue. A second notice was served on defend. 
ant by plaintiff on July 30, 1917, whereupon defendant filed 
another suit for the specific performance of the contract, ete. 
This bill was afterwards amended and upon hearing before the 
chancellor the same was dismissed for want of equity. sm appeal 
was prayed to the Appellate Court fer the Firet District, which was 
allowed, but never perfected, 

December 2, 1921, the defendant sued the piaintiff at 
lew in the Municipal court of Chicago, claiming damages in the 
sum of $8,250.00, which suit was pending and undisposed of at 
the time of the trial of the present action, 

The uncontradicted evidence shows that in the suit 
for possession in which a judgment was entered September 23, 1915, 
the defendant interposed the defense that he was in possession 
under a tenancy from year to year and sueceeded upon that issue, 
and upon a finding in his favor secured a judgment against the 
plaintiff, It is the contention of the plaintiff that the de- 
fendant in this suit is estopped by the finding and the judgment 
rendered in that suit; that it having been once adjudicated that 
he was in possession as a tenant and not as a purchaser, he will 
not be allowed, in a suit concerning the same premises and between 
the same parties, to deny that he is such tenant and claim that 


he is a purchaser, We think this point is well taken. the law 


on the subject has been exhaustively discussed in the case of 
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Hanna v. Read, 102 Ill. 596, and the court there stated that: 


"Where some specific fact or question has been adjudicated 
and determined in a former suit, and the same fact or question 
is again put in issue in a subsequent suit between the same 
parties, its determination in the former suit, if properly 
presented and relied on, will be held conclusive upon the 
parties in the latter suit, without regard to whether the 
cause of action is the same in both suits or not. This 
species of estoppel is known to the law as an estoppel by 
verdict and is equally available to a plaintiff in support 
of his action, when the circumstances warrant it, as when 
offered by a defendant as matter of defense, Fee eanen® 


And to the same effect are Mahannah v. Mahannah, 292 
Ill. 134; Noyes v. Kern, 94 Ill. 521, Ackley v. Westervelt, 386 


N. ¥. 448; Theological Seminary v. The People, 189 Ill. 439; 
Pepoer v. Pepper, 24 Ill. App. 316. 





Such being the law, and the evidence being as heree 
tofore stated, we have no doubt that the motion of the plaintiff 
for an instruction to the jury in his favor should have been ale 
lowed. The only difficulty in the case arises out of the rules 
of law which have been Jaid down in regard to the eircumstances 
under which a court may enter a judgment non obstante veredicto. 
The rule applicable in such case has been stated by this court in 
Aldrich v. Mathias, 141 111. App. 590, as fellows: 

— —— there is a good plea or answer filed, the plain- 
tiff is not entitled to a judgment non cbstante veredicto. 11 
Bney. P. & Pes 915; bler v. Whi Gy 139 Like Sil, 322. 
Since a judgment non gbstante veredicte must be granted, if 
at all, upon the record, it follows that the evidence cannot 
be leoked to in determining a motion for auch judgment. 12 
Ency. P. & P., page 917; amd in reviewing ruling ef the trial 

. court on a motion for judgment nen obstante veredicta, this 
court can not lock to the evidence in the record to determine 
whether or not it sustains the judgment entered on such mo- 
tion. The pleadings are the only part of the record which sre 
relevant to that question," 

We agree with the contention of the appellee that the 
contract set up in the amended affidavit of merits is so ambigue- 
ous as to be unenforcible either at law or in equity. Such it 
would seem from the record has been the decision of the chancery 
court in at least one of the suits which defendant brought for 


specific performance of this contract. 
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And although no authorities are cited exactly to the 
point, we are censtrained to hold that ‘where, as here, it clearly 
appears from the record that a defendant is estonped to set up 
the supposed defense stated in his plea, and where it clearly 
appears on the reeord that a motion for an instructed verdict in 
favor of the plaintiff ought to have been given, the entering of 
judgment non obstante veredistg after a vevdieh. af a jury in 
favor of the defendant if erroneous is harmless error, for which 
this court will not reverse upon appeal. The judgment of the 
trial court is therefore affirmed, 

AFFIRMED, 


MeSurely, P. J,, concurs. 
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BR. PHIGIDING JUSTICES THCHGON delivered the opinion 


of the court. 


This da an appesl from a judgment recovered by the 
plaintiff Pedicini, in a forcible entry end detainer proceede 
ing awarding him poecession of the premises invelved, It appeare 
from the evidence that the plaintiff is the omer of a building 
eontaining two storere, one of which he eeccupies himself, and 
the ether of which has been occupied by the defendent Arneld, 
se a tenant from saonth to month, ever since the plaintiff pure 
chased the proserty some twe years prior te the institution ef 
thie auit. Et further appenre from the evidence, that the deo 
fendant occupier the stexre in question, ae a barber ahop, useing 
the front portion of the store as so ehop and the rear part as 


living quarters. 


Tue only contention maie by the cefendent in suppert 
ef his appeal is thet the trisl eourt erred in denying his métion 
for a stay ef execution, under Section 18, chap.&) of our statutes. 
Apparently the trial court denied the motion for = stay of execue 


tien on the ground that at the time the motion was made, the rent 


which had acerued and ene due,had not teen fully paid up. The 


defendant sentends that thie ie net a sufficient reason fer denye 
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ing his motion, os he wag willing to pay the rent then due, 
and which would become due, up to the ond of the month in 
whieh the motion was made, and give bend for the payment of 


all rent that would become due during the period of the stay. 


In our opinion these matters are imusterial. to held 
thet the trial eourt erred in denying the defendunt's aetion, on 
the recerd before us in the cane gi bar, it would be necessary 
to hold that, regardless of the circumstances involved, = dee 
fendant in a forcible entry and detainer proceeding would be 
entitled, as a satter ofright,ihe issues feving been feund for 
the landlerd, te a stay of execution under the Seetion referred 
to. Such is not the law. The statute provider that the court 
may grent a stay of execution fer s period not to exewed six 
months, in ite dieeretion. The exercive of discretion cepends 
upon the clroeumstances involved. There is rot a single elraume 
gtanee dieclosed in this record, indicating ony reason why the 
court should so exercise ite diseretion on thie motion, in faver 
of the defendant. The defendant wee occupying the premises from 
month to month. The terminatieon-of hic lease on April 36, was 
indiceted in the hy Se him on February 25. If there was any 
reason why the termination of hic tenancy at that time would be 
# hardship on him, he did not see fit to disclose it to the sourt. 
the plaintiff made out his case and wan entitled te poeressions 
The defendant put in ne testimony, and merely made his motion for 
stay of execution, without suggesting any reason why the court 
should exercise ite disereticn in his behalf. 

The motion was properly overruled and the judgment of 


the Sireuit Court ie affirmed, 
AY PIRNED. 


TAYIOR AND Of COMWOR, JJ, CONCUR, 
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in the above case The Peogle ef The State of Tiile 
noig, sopelles, by the Attcmey Ganaral, hag moved that the 
Judgment or decree of the trial cuurt be affirmed fer the 
Peaeon that the appelientsa have mot filed the record in this 
case en oy bafsre the second day of the present tere of this 
eourt, as required by the setetute, Geotion 100, chapter 120, 
Practice act, provides that uader such cireusstances the 
Agpeliats court may affirm the Judgment or deerea, and this 
ie accordingly dene, folioeing the reascus oat forth in 
City ve Babmiteky, 710 121. Apo. 18, 
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PROPEL GF THK SYATK OF LLiLWOlB,” 
a 
Hefondant insrrer, } 
é ) APOSAL FROM 
| P 
Ve ca } MUVITLPAL SOURT 
‘ | OF cHicad, 
Jouy J, JQmNSON, 
; BMaintiff in Srror. | 
: 6) % fm & 
ad & L. 4 


UR, PRASELDIW FUSTICK TRCReOW delivered the eyinion 


ef the court. 


By this appeal the defemiant, Johnoon, secke to 
reverse a judgment of the Yuniecipal Court af Sbnicage, finde 
ing Mim guiity of keeping intexieating iiquor for eale, in 
Vielation of the [lilLincia Prahkibition Aet, and Timing Bix 
$500.00 and comte. The Peogsle have filed no brief in this 


eourt. 


4& number of contentions are wurde in support ef thie 
writ of error but 1% will he necessary te sensider only one 
of them. The information on which these proceedings are based, 
sets forth the charge against the defendant, end in the body 
ef the information thie charge purperts to be made by one, 
#rick Herniey, whereas, the informetion ies signed by “Alex 
Relmeoz*. The oath following the inforeation reesites that 
“uriok Herniey, being first duly sworn,on his oath deveses and 
seye that he réeides at 3 that he has read the 
foregoing inforeation by him subseribed and that the save ie 
true.* Apvended to tiie affidavit ap ears the nane of “Alex 
Helmecs". Of course this inforastion is wholly ineufiisient 


te suppert the jJudguent. An it standea, the information in 
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neither made hy the pereon evearing to it, nor is it sworn te 
by the pereon anking it. If wielly false, perjury ceuld net 
be prediented upem it as to sither of the pertics where nano 


appear uvon it. 


(m thie ataie of the record, the iriel eourt erred 
in overruling the defendant's motion in arrest of judgment. 


The judguent of the Municipal Jourt ie therefore reversed. 


FIGMENT HEVARSED, 


TAYLOR AND OOUORNOK, JJ, GORQUR, 
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MOTOR LIGy COMPANY, ya 
% corporntion ¢ 
sd e y # 
\ Defendant in srrer, 
< ) BRAOR TO 
ve | * MUNICIPAL COURT 


a OF GHACAGO, 
a corporation, < 


Plaintaff in &rror. 


y £ 2 
Geen OO YT SA [> /e GP 
4 > PAN OTA LAD 


BR. PRSSLDING JUGTICS LRONZOH delivered the opinion 
ef the court. 


By thie appeal, the defendent, Diamond T, Hotor Car 
do., seeks to reverse a Judgment for $1106.60 recavered against 
it in the Mumicipsl Saurt of Chisece, by the plaintiff, Moter 
List Company, © corporation. Tre isrues were rubmitted ta the 
court, a jury beving been waived. The ense wee tried on a 
statement of eleim for goods, warer and merchandise, #914 ond 
aelivered, and for work, labor ond material furnished to the 
defendant, and am affidavit of merits setting ferth that "thie 
plaintiff never furnished to the defencent, any goods, warer 
or merehandise, or work, labor or aaterial, snd that “defendant 
never had ony contract or other relations with tiie plaintiff 


end that defenient ip not imdedved te thie plaintiff.* 


in support of its appeal, the defendant urges a name 
ber of pointe, mat in our view of the eane it will be necessary 
to eoneider enly one of them. it is urged that the trial eourt 
erred in finding the iseuer for the plaintiff because the proofs 
subsitied by the plaintiff failed te eetablieh the feet that it 


had fulfilled the contract, ond wen therefore entitled te the 
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eoneideration therein etipulated and omrticularly, that the 
plaintiff friled te prove thet it had made deliveries of the 
liste contracted for, within a reatonsable time, and, ss to 
eertain other liets, that tha evidence showed that they were 


materially incomplete. 


The plaintiff woes in the business of furnishing sutee 
mobile statistics. in the winter end agring of 1919, the pare 
ties had certeain correspodndenee relating to the plaintiff fure 
mishing the defondent certain etatisticrsl serviee, covering a1] 
solid tire commercial trueks purehased in seeh county in the 
Gaited Statea, end saleo a list of Bismend T. truck owners, with 
truck numbers, in a reatricted liat ef designated states. In 
commenting upon thie prosesed eervice vy the plaintiff, it wrete 
the defencant expleining that the servine releting to sommere 
@ial trucks in »11 etetes, conternplated "twelve reports for 
each sounty in ench stste, one fer eseh menth," In sommnicme 
ting on the proposed services relating to the Diemend ?. truck 
etatistias, the pinintiff wrote the defendant, is April 1918, 
that the festory mumhber of exch machine eould be given en sare 
in all siutes exespt Rhode island, Maryland, snd Deleware and 
that the list of these ownere would be made up from the regise 
trations complete to the and of 1917, except ee to Pennsylvania; 
that one-third of this list could be made up at ones and would 
be complete by July 1. 


Wander gate of April 30, 1918, the defendent gave an 
order for “trelve monthly reports, eterting Jamuzry 1, 1918, 
showing totel number of trucks, solid tires, purchased in ol} 
counties of xli states. The charge for thie service is to be 
$1,000.00 per annum." ‘hie order was forwarded with a letter 


from the defendent referring to the order as one for “the monthe 
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ojo 
ly service whieh you furnish." Under date of iny 25, 1918, 
the defendant gave the plaintiff an order for a "semplete 
list of Pinmond T. truck ownere with respective truck numbers* 
in certain dorignated states, this rervice to gort $100.00. In 
acknowledging reewipt of the former order, plisintiff advined the 
defendent thet 1% would begin delivery of the statintion called 
for ehout tune 1. Later that month, the defendant wrote the 
Plaintiff saying it wee in gremt nead of the general statistios,« 
that it wanted reporte on every month's purchasce comiencing 
with January 1, 1918, and expresaeing surprise that there shouid 
be any delay in cending reperte for January to Syril inclusive, 
if plaintiff head been furnishing the eeorviee to others, ae ite 
advertising represented, the plaintiff replied, calling attene 
tion i) "the fact that we were not to begin delivery on this 
until after tae first of June*, and expressing the belief*that 
these will come te you in a very satisfactory manner, er soon ae 


we art eile to begin delivery." 


the record shows that the plaintiff supplied the general 
truck statistior ewllad fer by the order of April 36, all the 
way from four to eight months after the wontha whieh they covered. 
On Auguet 66, 1918, the plaintiff had sent the defendent no stetige 
ties for the month of January on any of the eounties in seven 
etatees ond mone for the month ef February on any counties in foure 
teen states, the defendent wrote the oieintiff on that date, in 
reply to en invodee the plaintiff hud sent covering January and 
Sebruary service, complaining of the service and ecatending it 
@euid net be calied upon te pay fer such incomphete service. 
the plaintiff replied that certain missing donuary reporte were 
On the way; that certein ai seing February reports had been sent and 
that the valance of the reports for these tro months would seen 


be ¢ompleted and added, *many reports for Merch and April will be 
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shipped during the next ten days, a we ore now repidly getting 
caught up.* 

Kuch eorrespondencs pareed between the parties pricr 
te this, in June, July and Auguat, in which the defendant come 
Plained of the service being rendered, both af to the time of 
delivery of the etatietios and alse the truek nambers were not 
being furnished in the etatistics whieh were being dalivered. 
Under date of Auguet 6, plaintiff wrote it would probably be 
GCateber 1, vefore It had everything complete to the gad of June; 
that July figuree would be furnished during Ceteber,- slee part 
of August, and that this would be an near wp to date ae the 
etatietics to be furnished eovid ke. 


Under date of August 6, the defendant wrete the plaine 
tiff sanselling its erder for the general truck statistics. 
The plaintiff wrete ths defendant in reply, te the effect that 
it head gone to « considerable expense, “primarily on the etrength 
ef your order, and will natursily exppet you to keep your pert 
of the contract * * * You muy be sure thet we will continue te 
get caught more nearly up t¢ dete with each succeeding month. * 
The plaintiff eontanued to nen@ the defendant reworte from time 
to time and the latter repeatedly resinded the plaintiff that 
the order had been cancelled. ‘Sowe ef the reports were returned 
wy the defendant snd ethers were held, mubject to plaintiff's 
@icporition or order. Under date of August 28, the defendant 
refused to pay for any liste, “nat supplied within thirty days 
after the close of the current month,* thet ie, defundent ree 
fuped to pay for the service unlege the etetieties fer each 
month were delivered within thirty days after the close of euch 


mAanih. 


Under dute of Cetober 8, the plaintiff, sent the Je 
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fendant a bili fer $100.00 for the atatistios furnirhed ap te 

the Diamond f. trucks, Payment wae refused on the ground that 

the etatieties furnished wore suterially imcomplete, Pisintiff 
replied to the effect that it bed furmished, "50% of the namen 
available." On Gctober 19, defoniant advised plaintiff? thet 

there were 671 Diamond I trucke in eperation in the states, which 
plaintiff was to cover by the elatintios 11 wee te furnish, wheree 
ae the statieatice submitied up to that time on those eiaters by 
the plaintiff, referred to only 410 trucks or Lees than onee 


thiré of the number being operated in those estates, 


it appeare from the evidence thnt the slaintiff had 
been scomplling pessenger sutemobile statistics for » number of 
years, tut thet the year 1918 wae the first year they had furnishe 
ed atetisties on trucks. 


fhe order for the general truck statieties given April 
#0, 1918, colled@ for “twelve monthly reperte”®, for which the die 
fendeant was te pay “$1,000.06 per annum.” ‘io time for the delivery 
ef theee cevcorte war epecifieally set ferth in ihe order, Yhe . 
evidence shows that the plaintiff held itself out as giving ite 
customers “the very bert, latest and meet authentic data.* it 
advertised that “timeléness is « prime nesensity in meet lines” 
and ite advertisements gave certain prices “for complete stute 
liste to date." the order given by the defendant and accepted 
by the plaintiff and woich the latter atieupted to tarry out, 
eelled for the submission of the roporte contracted fer within 
® reasonable time. Thin fect in not nontreverted by the plains 
tiff, wutthe latter argues thet thie “was a question of faet, dee 


pending upon the cireumstanees, and the court held that they were 
80 delivered.* ‘Gounsel fer Pleintiff further contend thet it is 


uuneceseary te dincuss the eridence on thir question,e thet the 
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nature of the bueinees, the difficulty ond delay in obtaining 
the required information, justified the cenelusion that the dée 
liveries were mode within » reasonmblie time. With that contene 
tion we are unable to agree, The plaintiff eued for the full 
nontract prive etipuleated in the contract for the generm] etatine 
tier and aleo the contract for the Diewond T. stwtistion. Te 
make out ite cane, it woe inewnbent upon the plaintiff to show 
by 9 preponderance of the evidenoe that it farniehed the statise 
ties called fer by these contracts within « reasonable time. 
thie, im our opinion, it failed to do, ALI the plaintiff shewe 
ed was that the werk was done “ae fart ae we could handle it"; 
that they wore adding to their foree from time to time and ime 
proving their services as fast as they coulds that 1919 wae the 
firet year they furnished truck statieties; that they had fure 
nished passenger car sistiatics befere; that they did not have 
to put on any sdditional expleyeer to furnish the truck stetige 
ties; that this involved ne spre wrk; that thay hired fewr more 
| girlie in 1918 beesuse there vere more registrations that yenrs 
that they were endesavering to improve their service by putting 
on more men. ALL this eVidenne wae te mo purpe se on the queetion 
of delivery within a reasonable time. het the defenient seught 
thie statistical information for use in ite business is, ef 
course, avperent. ihat the plaintiff held iteelf out as being 
in a position to compile end furnish it promptly, if shewn by 
the evidence. he plaintiff eauid mot fulfill Lite aonmtract toe 
furnish thie infermation, wy delivering it at any time in the 
future ap it might suit ite convenience, Deliveries were salle 
ed for within «a resronable time. indeed, the order as given 
api acesepted, calls for "monthly* reports. At no time did the 


Plaintiff even pretend to submit reports monthly. It was gote 
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tinually endtavoring to exeuse its admitted defaults and delays. 
fhe reasonableness of the tine of such deliveries an the pleine 
tiff made under ite eontract depended on all the ei roumetonces 
involved. Benupisne v. Goholtg, Lae lili. Aji. 208; Lowlly ve 
Hemilton, 118 111. 198; Jagkeon v. Soniin, 80 111, App. 538. 

The question of what wos 9 Reagonabls time to moke deliveries 
under this contract was capable ef proof but the plaintiff oube 


mitted no cempetent and material evidence on that question, 


One element of the reseonablenese of the time for the 
submiesion of these reports of any santh, wae the time it would 
take to gether ang compile the statieties for that wonth with 
the use ef an adequate ferce., There is se evidence in the roe 
cord at to what thet wom. The case eomaw te thie. Tre slisine 
tiff had been compiling stetintice on peecenger ears, In 1918, 
it attempted the compilation of statietice on commercial trucke 
aiso. ita ferce wae not waterially inerenced. It took om cone 
tracts for “monthly reports* on commercial truck statiaties and 
got the reports out on these contracts "as fast ae we gould hande 
le thea.” That preved to be anywhere from four to eaigbt months 
after the months to whieh the etatistiecs applied. But ee to 
whether that wae « reasonable time, the record dees not show 
anything. Fron auch evidence ae ie in the reserd, the contrary 
Would seem to be the case. Such execution of the verk wee not 
up te the plaintiff's representations in ite advertising, Accorde 
ing to thet advertising the plaintiff let it he known that it 
reslized that “timeliness ir a prime necessity in mest liner”, 
and defendant endesvored to show that was the case with ite line 


ang thet these reports sowing from the plaintiff feur te eight 


monthe late were ueelees. As to the eontreact for statinties 


oevering Diamend 7. trucke in service in certain designated states, 
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5 
the plaintiff doer not pretend that it furnished beyond 50% of 
thet inforeation, That it failed to fulfill ite ooniract is 


ap patent. 


For tha feregeing remsonea we are of ihe apinion that 
the plaintiff filed to meke ont s sane and the judgment 
should have been for toe defencent. The Judgnent of the Sunte 


cipal Court,for the plaintiff, ie therefore revormed. 


fUDRE TY REVERED, 


TAYLOR AND O*CONSOR, JJ, CORCUR. 
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Opinion filed Apr 11, 1923, 
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City OF GHIGAW, 


Vs MUNICIPAL TOURS 


OF SHlcage. 


We. PROCISERG JUSTICN THOMSON delivered the 


epinien of the sourt, 


By thie acpenl the defendant, darti, seeks to roe 
verne « judgment of the Sumieipal Seurt ef Chisege, Pinding 
him guilty ef making en indesent expomre of hin pureon, and 
fining him $166,00 and costs. The defeancant waived a jury 


and the evidence wes pageed upon by the trial court, without 


a jury. 


The somplaint filed in thie cacy wae subseribed aad 
eyorn to by a lire. YWerding, the mother of the complaining wite 
nese, Kllem Milton. it set forth thet on the 14th auy ef 
Septenber, 1921, at the City of Thicage, the defendant "did 
then and there make an indecent expeeure of bin pereon.* his 
eomplaint sufficiently set forth the ceuse of setion. Lt was 
not necereary, ae the defendant eontende, thet the complaint 
eet ferth the manner in which he made the indecent exposure. 
flo eles eof the éefeudeant apoeare is this reoord, but where 
the defendant faile to glead but proceeds to trial without 


@ Blem, he will be deemed to tnve wesived it. 


after the complaining witness had begun to teetify, 
it sppesred thet the ecourrenze complained of did not sappen 


en the Lith but en the 9th of September, vhereupon, the court 
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directed that the complaint might be amended ta that effect, 

eon ite face, which war dome. The dafendent now oointe out that 
after thie amendment was made on the feoe of the complaint, it 
wae not reeswerg to by fre, Herding, siting 14 7,7. 407, where 
it io stated that “after MHicing material anendeent, even when dane 
with consent of the defeniont, the ewmplaint must be verified bee 
fere any further step ia taken wnder 1t* and alas citing, Jeople 
Ve Selotnioks, 246 i113. 185, in cur cyinion the podnt thus snde 
has nO benring on the situation presented by the fetta in the 
ease at bar. 86 sbjection wae raised by the defendant et the 
time of this change involving the date as set forth in the come 
plaint. dhe defendent did not seve fer a sentinumnes, he did 

not qieim amy surprise, nor did he enter a motion ® suash, or 
yoiee the question of the necetoity of « reverification of the 
eomplaint, tut be oroeecded t trisl en the serite, without eny 
@bjection whatever. in that situation, ke vill net be heard te 
raine the point wow. 


The main contention of the sefendant is to the effeet 
that the evicence fe imeufficient te mapcort the conclusion of 
the trial sourt, finding him guilty. ihe question thus presente 


ed if one which is net frew from diffieulty. 


The complaisigg witness, Biles Biltem, was a girl i? 
years of age; five feet three inches tall and weighing 130 pounds, 
She ettendsd the Lake View lligh Sehoal, and in September, 1921, 
she wae in the third year clages in thet echool., The defendant 
was aman 32 yeare of ee, and ot the time of the trisl head been 
married 8 yeare. ie was a decorator, end with a number of ether 
mén in the sane employment, was engaged imdoing some sainting 
sud decorating in the eahool bulliding, and be¢ been eo engaged 


fer some weeks pricr to the sequrrense seonplained ef, 
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In commenting on the evidence, the defendant contends 
that there were many contradictions in the twatimony of the com- 
plaining witness, and thet one of these occurred at the time when 
she first gave the time of the oncurrence ae wae originslly ale 
leged in the complaint, namely, as the lSth ef teptember, and, 
after the officer who was present while «he wan tentifying, spoke 
up and stated that the oceurrence had happened on the previous 
Fridey, #he #0 toetified and gave the date ag the 9th. However, 
we do vot conelder this contention warranted, from her testimony 
me we find it in the record. the was apked, refarriny to the 
\ defendant, when she saw him "“Leet*, and she eaids *"Yerterdeay 
(*Puesday) at echocl, beiween 9 ond 10 o'clock.” This, of sourre, 
is not giving the time ef the ocourrense, but refers to the time 
when she last eaw the defendant, - premumebly when che identified 
him at the time he #a9 arrested. ui whether this presumption 
is warranted, io imsaterial, There ie nothing to indicate that 
when she last saw him, wee at the time of the oceurrence in quene 
tion, Gh¢e testified that thie occurrence happened "Laet Friday, 
the 9th, between 6:15 end 8:30"; that the defendant wae standing 
in what she reforrwd to as an aleeve, which wae am entrance from 
a hallway ento the balesony of ihe Ansembly Hall of the school, 
on the second flcor. There were some loskerse in thin cecend floor 
halleway, 2nd Slien had gone to one of ihece logkers, to lenve 
her echool beske, She testified that * told rebedy of the seoure 
renee until she reached home, when she told her grandmother sbout 
it. H#lien's mother, re. Herding, is a meiner: woman and whe 414 
mot return until evening, when, arcerding to Zllen's first tectie 
mony, the grandmother told her abeut it. Tre onompleaining witness 
wae later reeniled te the stand and tertified that ehe firet sew 
the defendont an ehe was going to Ker looker to out her books in 


it; thet he was then walking toward one ef the doorwaye lending 
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to the alceve, end he smiled at her; that she put her beoka in 

the locker, turned arcund, looking for soma friends she wae exe 
peeting, and eaw him; that “he had come into one door and gone 
eacrosa and gone to the other wide” snd was in the entrance to 

the balcony; that no one elee wie in thet haj)way; that "he had 
walked across and he came cut and shuffled bis feet to attract 

my attention and I turned around te look for my girl friends, 

When I heard his feet I turmed te ree who it was, Of course ag 
eoun eo | gaw him I got out of the hallway.* The eviderce shown 
that there were two entrances from thie second floor hall to the 
baleony of the Assembly Hoom, ound apparently the testimony of 

the complaining witners is te the effect that the defendant emiled 
at her ae che wie cutting her books in the hocker; thut he passed 
through one of theee doorweyoe leading t© the Aasenbly Neom, and 
then went seress through the baleony and came out the other door, 
into the hall, «here the complaining vitnees was, and then exposed 


himself ae she charges. 


The complaining witnese testified that che was sure 
that the defendant was tae wan; thet she gould net be mistaken; 
that she never saw him before thet time; that after she went on 
her way, she saw him walk eround the building and ce into the 
men's teilet room; thaihe had om dirty white overnlie; that she 
told her grandmether first when she got home, about 3:30, end 
her mother as soon ac she got home. She further testified thet 
other pereons had meade indement exposures of their pereen in her 
presente, on two previaue occasions, one three or four years 
before, and the other time about twe years befere, Pat that on 
neither of these eceasions was the men arrested. She war arked 
if she went into the Aseeably Hoop at the time thie happened and 


ehe @aid she did not, that there were mon decorating in there,se 
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*% saw thet wan, (the defendant) go in there and he came out 


the ether doorway.” 


fhe record shows that after came teetimeny hed been 
given the cane wie continued several daya, snd when the hearing 
wat resumed, the complninant wes again on the etend testifying, 
end om eome further exwaination by oounecl for the defeamdnznt, 
ehs testified that when ehe left the court reom, at the close 
of the prior hearing, she left wits her smother, and that nobedy 
@lreé¢ was with hers that the policeman whe meade the arrest and 
who woe in the sourtroam, wax not in her some on the day of the 
prior hearing; that she vent to sehmol that day after the heare 
ing and that hersother went witn her, but thet the policauan wae 
not there. it would seem from the record that after this testie 
mony, there was aang talg between the court, counsel, ond the 
policeman, and it es8 chown that the fast wae thet the police 
efficer accompanied the complaining witness and her mother from 
the court room, at the cleee of the prior hearing. The sourt 
then asked the complaining vitnesr; “Ye you remember now that 
the police effiaer went out with you?" She then testified that 
she did; that her wother wae very nervoues that the polise ofe 
fiser went over to the house with her but did not etay very 
leng; that he just went up on the etepea until she got a bite 
to emt ond she then went over to sehool; that he left with her 
and her se ther, and after she had a bite to cat he went over 
te the school with her. She further seid: “When [ said be€ore, 
he didn't go with me, you emid policeman,- I call him a detece 
tive.* Counsel for the defendunt then esid: "Didn't 1 ask you 
if anyone went with you?* ond ehe anewered that ehe did not une 


derstendc, 
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The defendant testified that on Friday worningy 
the 9th “ot Septenter, whieh woe the Friday prior te the 
hearing, he reached the high school shortly befere 3 o'clock, 
and entered the building through the Ashland avenue entrance. 
The high school is loeated on the northeast corner of irving 
Park Bivd. and Ashland Ave. Thore are entrances on both sides. 
The entrance on Irving Fark Seulevard is at the south end of the 
building. Yhe complaining witnese, Slien Kilten, entered the 
echoel that morning at this entrance, «nd, according to her 
testimony, went directly up to the hoilway on the second floor 
mt that end of the building, to put her boake in the leoker, 
The building in about 400 feet long, from south to north along 
Ashland Avenue, and the entrance, on that side, ie about at the 
middle ef the Wuilding. The defondant testified that he entere 
ed the building at thie entrance, as usunl, and went down inte 
the bssement to the room where the mes engaged in the painting 
end deeorating, kept their overmlis, There he put on his over 
alias end preseeded to the engine room, which was in the basement 
at the south end of the building, where he hed been working the 
afternoon of the previnue day; that he worked in this room that 
morning, continucualy from 8 o'clock until ten, when, upon fine 
ishing the work he hed te do in that roem, hu was dirested, by 
the foreman, to help with work which wae being done in ane ther 
room of the basement, at the nerth end of the building; that 
he wee not on the second floor at any tine om that day; thet 
he never saw the complaining witnerr prier to the day before 
the hearing in courts; that he did not expeee hie persen as 
charged; that he was Yumbfounded*, when he wes arrested, ond 
that he so told the officer, and further that he had never bee 


fere bem srrested fer anything. 
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One, Kogzirec, testified for the defendant that he was 
the foreman in cherge of the painters and decorators at work 
in the high sebool building at the time in question; that on 
the morning ef friday, September 9, the defendant wae at work 
in the engine reem in the basewant of the sehool Wmailding from 
8 otcloek until wbout half past 9; that the witness was there 
for about 15 winutes, in the neighborhood of 9 o'clock and saw 
the defendant then; that the witness wae nat thore before 9 
“e@elock but that he knew the defendant had been at work since 
eight o'clock, because it would teke him two hours to de the 
work which was anfinished the dey befere and whieh he 
finished on Friday worning; that he, the witness, had been in 
the engine room ond observed the progress of the defendant's 
work, on the afternoon of the Sth, at nhout three o'alock or 
half past three, and that the unfinished work, on the engine 
at that time wee ¢ require another hour and a half er an hour 
and three quarters, or until about a quarter of 10 on Friday; 
that the men quit work about 20 sinutes after 43 thet the defend. 
ant was working on the engine pipes at the time the witness was 
in the engine Poom on Thursday aftersoon, end that it would take 
him until quitting time to finish the work on those pipes after 
which, he was to paint the engine bed; that when the witness went 
into the engine room, sround 9o'clock, the following morning, 
the defendant had finished painting the pipes and the engine bed, 
and was at work on the engine itself, and bed abeut an hour's 
work left to complete the job. He alna testified that there were 


five men working in the assembly room Wriday morning. 


Ons Darling testified that he saw the defemdant on 
¥riday morning areund 9 o'clock or 10, where they were calecimine 


ing in the ferge reom af the north end of the milding. ‘this 
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apparently was the work to which the defendent wore agsnigned by 
the foreman after completing the work inthe engine room, One 
berby testified that on Friday morning he wae working in the 
Ageumbly Keom, painting the back wall om the stage; that from 
where he was he could #e6 the omtrances from the beleony on 

the second floors; that he did net ree the defendent there thet 
dey; thet if the defendant bot been in one of the beieony ene 
trances he sould heve seen him, but that he wae mot looking 
that way all the time he wee nti work. One Gromoel teetified 
that on Friday morning he was working on the beleony between 
the two entrances, fran the second floer corridor, about 16 
feet from each one of than; that he eould see very plainiy 

if anyone came in those entrances; that he did ret ree the 
defendant there at any time that day; that he wae working on 
the fleor of the baleony againnt the back wall, tut he further 
testified thnt someone could have moved around behind him withe 
out his seeing him. Five witnesces textified to the defendantts 
g90d character and reputation, These witneeres bad known the 
aefendamt for various periode of time, from seven years up te 


twenty eight years, 


Gn thieevidence we have, on the one hend . the etatement 
of the sompleining witness to the effeet that the ineldent, which 
wae the vasie of this cherge, oacurred as che deseribes At, ond, 
on the other hand, we have the defendant's denimls testimony te 
the defendant's good eharester and reputation; toetimeny by men 
working in the assembly room that they hed wot geen the defende 
ant on the balcony, pansing from one entrance to another, and 
testimony olee to the effeet that he must have been in the engine 
room, a8 he say he was, becnuee at a given bime, prior ta the 
alleged ogsecurrence, he had a certain amount of work to do & cote 


plete the job to which he kad bem assigned, and he finished it 





wie 


202 MOOK OREM OAlns MaOw pul? pReevlqmeo Teds para * 
ore mh Qadtten owe of yeiniem Yoblnt ae sad? el ilzes? | 

mvt devs qegate on) mp Lhaw deed ong DaLAning meek vitimiued 
“We Vred fad was mend Boones mm of) ous diuOD od gee od QuNtT 

Sats expt nad lok at one Pen bike oo dede isoct} bnenes om 


one Yreniat edt to yan Al apa. Hed Famine tee od Th dels FD 
petiesk fom ecw od dels sof meet eon wrest Sivoo wf epomeRe { 

 DaiPhtees Leger) ono .dron dm now nt ents ont Lin vow Jedd 

meoeied CROs byt shi NO yRhiyw ———— 


AL funds .Tebiaxan Tous? Snorey eFs meyT yapnetine ert ale 
| oeotehy LAPT es Aion fe zwun Yo ope dose mer?) go—t 


WF beimmane one Jouve od oft delate of Axor ots sew yLinevegqe 





Rd 99n L00 O1y off Salt jAREMNLE WE Sees ch omMe omg RE 
ROBE hENON AOR Od fat Se ans amd Ym te OTR smbeOIED 
OMESKE OF Seb ikon Mand 9nd Jeminne granted ots Te TOK ede 


otdde all knined brvete boven aver! Aigap onownes Sedd. Delt esaed 
B\snwhuw tod wit oF hedXigess metavakiw oWAY mbt gatosa nat #ue 


wilt Rone Hem wongent by aes: aoitetmes dap Taromuat DOOR ; 


Of qu Tey cevHe werk .oukd 2 aboineg exotuay 1, donban eb 


Ar⸗x snes Wnt 


dnematnde * — site pie ——— at 
folie —8R nas bats dpstt oot of event ie aatectdtemon “sa Ro 
sham 24 — cA betanebe opt ade: waa te stare ot? eae 


o weat⸗ns⸗ staan ol dnebuted aed “ered ww cont od oth we 


mom yf yromitoed proldatiaet bow cot borate beak” sonmnne ted was 
ebnvteb e4% goon — ab patter 

baw , thks ome ed Somutias ane meet puleung Poe ind wie xd Fan 
onigem ast cl coed eyed foun on sacl? toerie odd of oele wromlsens 
eds o¢ solmg ,omht norvky « /@ vevaped , — od wpe od oe aes 
— sen 26 dao mine 2 Beak eomacuanae ged 


a 


d 


J 


oe 


at a time which, in the opinion of the witnese testifying on the 
subject, necensiteted his working on it all slong throughout 


the hour from & to 9 o'clock. 


There ism evidence directly erteablinhing an alibi. 
In other vorde, sone of the witnesses wore able to state that 
they saw the defendent in the engine room, where he saye he wae, 
between 8:15 end 8:30 on Friday morning. The absence of witnese- 
es to entablieh « direct alibi is accounted for by the testimony 
of the defendant to the effeot thet there wae no one exeept hime 
self in the engine room et the time in question. Av the evidence 
in this enve appears in the type writien record and on the printe 
ed page, it might be gaid that the proof of the defendunt’e guiit 
is not mfficlently strong to warrant = finding of guilty. One 
who would comait such an act as wee charged in this information, 
and testified to by the complaiming witness, deserves the severest 
punishnent permitted under the law, md, om the sthor hand, ene 
ghould mt be branded with «a judgment finding him guilty of such 
an offemse, unless the degree of preof required by the lew in 
euch ences, ie fully met. Although we might be inclined te feel, 
from a mere reading of the testimony ae it is found in the record, 
that it doer sot mipply that degree of preof, we must not be une 
mindful of the fact thet in paeving on the avidenos, the trial 
judge, whe fousd the defendant guilty, hes the benefit of ebserve 
ing the various witnesses ag they testified, end it may well be 
that this oppertunity were then made up fer such lack in the 
proper degree of proof on the part ef the vreeceution, ae it may 
be felt the printed recerd has. 

The judgment of the tnmicipeal Ceurt is, therefore, 


affirmed. 
APPLIERMED, 


TAYLOR AND O° CONNOR, JJ, CONTOUR, 
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HR. PREGIDISG JUSTICES THOMSON delivered the opinion 


of the eourt. 


By thie apvemk the defendsnt, Gougles Rug & carpet 
Cleaners, secke to revere « judgment for $460.00, recovered 
by the plaintiff, EBrblich, in the Sunicipeai Court @f Chicnge. 
The defendunt was defeulted for want of an affidavit of mere 
ite, after en extengien of time to file gush affidevit and 
defeniant's failure to do so, Within thirty daye after the 
entering of the judguent the defandent moved ia vanmte it, 
and duly filed an affidavitim weapoert of ite metien. The 


motion was overruled, 


in trie court neliher of the parties give sny cone 
sideration te the affidavit filed by the defendant in support 
of ite motion to varate, * éo they diseues or soneider the 
question ef the eufficienay of the affidavit nor the propriety 
eof the order of the court overruling the aotion to vacate, se 
far as that order is dependent upon the effidavit filed in 
aupyert of the métion. The only euertion dinetussed in the 
briefe fried by counsel for the renpective partian, hae to do 
with the sufficiency of the statement of claim, the defendsent 


contending that it entirely feils to set forth « cause of setion, 
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and the plaintiff centending, on the ether hand, that it is 


eufficient. 


fhe gwistenent of claim filed by the plmintiff de in 
the following worda; "Plaintiff's oleim ie fer the fair, usual 
end rearonable market valve of m certain rug which wan delivere 
ed to the defeniant in «a firet clase condition to be clemned by 
the defendant, thieh the defendants returmed te the plaintiff, 
the same rug, in » damsged condition on er about the firet ef 
May, A. D. 1921, which exid rug war reasonably worth $460.00," 
The statement of claim war supported hy an affidevit in the 
usual form to the effect that there wae due the plaintiff from 
the defendant the sum of $460.00, From the record it appears 
that after the defendent had been defeulted, the eourt entered 
judgment against the defendant, on the affidavit of elaim, for 
the amount claimed,- $460.00, 


An our opinion, the statement of claim is net euffieient 
te Sippert the Judgaent, At being a Judgment by default, based 
entirely on the statement of elaim, end so fer ae the record 
ehows, entered witheut any evidence being introduced te prove the 
damages, The statenent Of olinin dees not state that the rug 
was #0 dameged ae to be of no ure to the plaintiff, er that the 
Plaintiff dcqlined to receive it. On the contrary, it merely states 
that the rug was “returned to the plaintiff, * © # in e damaged 
condition." Thure is no statement of the value of the rug in 
ite damaged sondition, but the statenent of alain is merely te 
the effect that the rug “wna reasonably worth 9460.00, meaning, 


ef course, that that was the value of the rug oa delivered to the 


defendant te be cleaned, 
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Yor the rescons etated, the Judgment of the Synieipal 


Sourt is reversed and the omuse ip remanded te thet eourt, 


RSVERSED AND AES ANDED. 


TAYLOR & O'COSNOR, TJ, CONTOUR. 
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BA. PRLGIBING JUSTICS TLOMBON delivered the 


@pinion eF the court. 


The complainant, batten, filed Aie bill ef complaint 
as m citizen and tax payer, ropresenting that in the approprise 
tiom ordinance for 1921, passed by the Sity Council ef Chieage, 


there wee on iteu resding ar fellews: 


"“3Gefe] - * * * Sergeants of volice, firet grade, 

mot te exeedd S2i at 22400, per annum, (to include 

present sergeants of police), 3rd grade, not to 

exeesd 493 at $2800.00 per annue (to include pre- 

gent detective sergeants, the title of said porie 

tion being hereby changed te that ef eergeant ef 

police, third grade) $1,865,000, (it being the ine 

tention to ereate three groups af sergeants in ace 

eordance with tne following echedule: 

Sra grade, $4200.00 per enanun, 

and grade, (after one years services at $2400,) ¥2500 
per annum 

let grade, (after one years service at $2500.)$2406 
per annum,* 


The compleainent further alleged in ‘in bill of come 


Blaint that the office of sergeant of poline, third crade, hed 
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never been created, but that the existing ordinance establighe 
ing @ police department of the “ity of Thiesge, provided fer 
and created the offices of patrol sergeants, desk sergeants, 
and detective sergeants. fhe bill then set forth the various 
duties of desk sergeants, patrol sergeants, and detective sere 
geants. it then alleged that no appropriation wes made in the 
appropriation ordinance of 1921, passed by the City Couneil 

of the City of “hicnge, for detective sergenntsa; that defende 
ante had peid salaries under eaid ordinance at the rate of 
$2200.00 per annuwn ta 493 detective sergeants, on July 16, 
1921, ond August #1, 192], and that defendents intended to end 
had etated thet they would pay eaid 403 detective eerreants en 
Auguat 15, 1921, at the rate of @2200,006 per annum, which, the 
complainant alleged wo ld be illegal ander the afore¢asid ordie 
mance "beeause the office of sergeant of police, 3rd grade, 
hee never been sreated.* Cemplainent prayed thet defendants 
be restrained from certifying and paying any of the moneys 
apprepriated under the aforesaid appropriation ordinance, te 
sergennis of police, ird grade, @r to detective sergeants. 

The defendants filed a general demurrer te the bill of cemplaint 
and the trial court custisined the demurrer and dismissed the 
bili for want of equity. ie reverse that deeree the complaine 


ant hae perfected this appeal. 


in suppert of Ade apseal the —— — contends 
that the three classes of sergeants, detective sergesnta, 
patrol sergeants, ond derek sergeanta, heve entirely different 
duties; that in apprepriating for sergeants of police, 3rd grade, 
the City Souneil attempted te create o new of fice, the duties 
ef which were nowhere defined, snd that inaemuch as the Touncil 


did not aypropriate eslaries for deteetive sergeants, there had 
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been no valid aporvpriation for the salaries of those officers 

for the year 3921, and thet the Treasurer is paying the detette 
ive sefgeants who were net appropriated for, cut eof the approprige 
tie: for sergeants of police, Srd grade, which is an office not 
yet ereated, or, if considered as sreated, an offioe to which 
detettive sergeants sarunot be transferred without oa Civil Gere 
Vice exenination and ean apoointment umder the Civil Bervice Law, 


in our opinion, thie ¢enmtention ia whelly without merit, 


In Beovle, ex rel Leftas v. Frogier, at sl, 414 Ili. 


App. 664, a disputed question of fact wan presented as te whether 
the reletor, a detective sergeant, wae exphoyed in the eae Line 
and eharacter ef work as uniformed lieutenant of poliee, snd in 
that sornmection thie court said; “We ere unable to see any suffie 
cient reason for holding that detective, patrol, and desk sergeantea 
are not ewpleyed in the omme line and eheracter of work ar that 
performed by » uniformed lieutenant of polios * * * @hile there 

ie seme difference in the duties required of the different clagse 
ee of sergeants apyresriated fer, this difference is net of such 
oharacter as would warrant = finding thet eseh wee engaged in 

& Line or gheracter of work different from thet of the others." 

it woe held in that ance that the relator, n detective sergeant 

in Grade Ii wes eligible to take the srometional exesination 

for any vacancies there sight be in Grade ILI, in which grade woe 
included the position of lieutenant of pelies. The Supreme Court 
denied a petition for a writ of gertiorard im that case. 





Sourt of Ell, First Bietriet, case Oo. 27488, ovinien filed OGete 
ober 50, 1928, (not yet reported) thie ecurt referred te the 


Loftus case, and reaffirmed the holding made in that sase, te 
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the effect that “detective, patrol and desk sergeants are ome 
pleyed in the same line and character @f work.® in that case, 
this court held that the torm "sergeant ef police* included 

the three grades referred to. It appears that in the Yplah 
gare the General duperinisadent of Police, had assigned cere 
tain detective sergeants to duty as desk sergeants snd patrol 
sergeants. ‘The relator in that ease atcod nesr the head of the 
eligible list of thoes who had quceersfully pacnec the examinne 
tion for appointment to the office of sergeant of police. It 
was the contention of the relatery thet the Superintendent of 
Police had illegally promoted there &7 persone to positions 

of sergeant of police, contrary te the Civil Service Lew, and 
that such premetions shovid have been made from the eligible 
list mude up ef velice patrolmen who had taken and peasmed the 
examination for the office of sergeant af police, it was held 
thet in tremesferring 87 detective serzemnte to perform the 
duties of dask sergeante and petrol sergeants, the cuperiniende 
ent of police had “neither proweted nor damoted thes in the 
mervice of the City. The change did not cause them to be ene 
ployed in » line of work ewsentially different from that in whieh 
they were formally engaged. it did “oi oeuse m change in their 
salaries, and * * *there ie nothing in the Givil Service Lew or 
Yulee ef the comudesion that is imtended te deprive the head of 
a department of se exsentinl a power ae thet exercised ehen he 
transferred the reevendente, (the detective sergennte).* It 
wae peinted put in the course of ibut oeinion that the apnree 
priation ordinance paseed by the Tity Counail in 1921, (the 
ordinance involved in the case at bar) included an appreprige 
tion for all police sergeanta, including detective sergeonta, 
in one item, ‘the dupreme Court hae alee denied a petition for 


® writ of sertieweri in that ence. 
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In Qity of Ghicoge v. duthardt, 192 111. 616, it appeare 
ed that Lutheardt head been appointed under the Civil Service Law 
av chief clerk of the detective buresu of the department of poe 
lice. Ke wane later diamiened by the chief of police and was 
prevented from performing hie cuties until he later obtained o 
writ of mandesus restoring his to Kis office. Ne then brought 
euit agninet the City te recover hie ealary for the period dure 
ing which he hed been prevented from oequpying hie office. It 
nppeared in that case, that no charger had been preferred against 
imtherdt, but that the echief of polinre hed refured to allow him 
to perform the dutiern of hie offiere beaeure the “ity Teunail had 
feiled to eavprepriste for hie sulery for ithe year 1898, by the 
mané of *chief elerk of the detective bureau of the department 
of police,” and im attempting to discontinue or sbolish that 
office by changing the aene thereef to “searstary of the chief 
ef detectives, rank of lieutement", without in eny way chesging 
the duties of the office and by meking an apprepriation of $1500.00 
for sai¢g office ef ehie? clerk under the nene of *"seeretary te 
chief ef detectives, rank of lieutenant” which wee the aame salary 
Lauthardt hud previously been receiving az ebief clerk of the dee 
tective tureau of the department of pelice, in affirming a Judge 
ment receversé by Lathardt, thie court eaid in @1 I}i. Appe 324, 
whieh language wer adepted hy the fuprese Court in the desireion 
abeve cited, “we think the fact that the aporepriation wee made 
under the nase and style of ‘neeretary to chief of detectives, 
rank of lieutenant’, the duties of the office and the salary being 


the same, gen make no difference." 


On the authority of these decisions we Hold in the oase 
at bar thet there was no merit in the bill of aomclaint filed by 


tomplainant; that the agprosriatien ordinanse 4ai4 not, mor did it 
attempt te, create on office to be known @8 sergeant of police 
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3rd grade; that all sergennts, whether patrol, desk or datece 
tive sergeants are included ander the title of bergeants of 
poline* sepearing in said appropriation erdinanse, ond that 
under the Ltom in the appropriation ordinance, waking approe 
priation for 493 detective sergeants, under the title of 
gergeante of police, rd grade, such detective sergoants are 
entitied to be paid and the greper offiecre of the City of 
Chicago are obliged to pay thea, the apgrevristieon being a 
Valid appropriation for detective sergesntse. At wont, the 
ordinance changed the designation or title of an office ale 
ready in existence, newaly, thet of detective sergeant, to 


that of serevent of polise, Sra grede. 


Ye find no error in the rsoord and, therefore, the 


@ecree of the Sireuit Gourt appended from is affirmed. 


DRORGE APYIRNE Des 


TAYLOR ASD O'GOMHGR, Pi. CONCUR, 
















BARNS NO Teoh entag coStone vatmangtan tie teat feders 4 
6 30 Memogtod Yo els is one ehs boRULOML OLA BAERORTUR 8 
_.. gale dns ,2onenteae, meltebtgengqs hea ah srdswogan * 
| 2492 Qullas ,aoaendote — — 
0 ⸗⸗ä od redeH ,sinnegree evitnesed Bd x03 m baits 
«Ole AEMOOBTOR BYLIoNIeh dows —— ouiieniti | 
Ye Wil edt Te etonltto seqenq 92 oe blag od oF 
a ynled malseiayerage add ,mmcls — dente aren 
om? ,290F $4 .aaeragtee evignogeh vot xoizemnenrage 2 i 
of woltin pa te wisit 19 Moisamaine’ ott hagende somes * — 
— 0——— li | 
-*hatg Dee ,onilog Xo dezeptes Te Pe oH 


weld perc tet eats se oe a er is —9*. 


yy —X 


ill 


‘ beerra7ts Gh ment —— — Stool? pad ‘te os ob Nae 
—RX wi oe a “he 
2 —9. 
Ar SESS 
* 


FR? “| 
, J — J * 4 n ' 
Pee eee Rl a ee hol 


Oninion filed Apr. 11, 1923. 
VL © 27943 ⸗ 


oa 
* 





OWeGPERATIVE AUVIBRISING GO., 
& SP PANE SER, 


\ Appellee, 
te 


4 
a 


f 
\ —⸗ 
ul 


| 

( 

prin, PROM 
) 

} 


x 
A — 


SUPRRION COUAT, 
i 
NORTHRAW ILLINOIS CRNBAL * 
PANY, ® eergoration, 
⸗ 

\ Appeviant. ) 
% f 
% a * se : 
4 he ry ; o> 1 


Reel 5, yi ‘¥ 
— id ‘ ih. @ ey i 8 


COOK COTHIY. 


BR, PRASIBISG TUISTIC! THOMSON delivered the ovinion 


ef the court. 


The plaintiff Advertising Sompeny breag)>t thie 
action in as cimpsit, seaking te recavar an asiount claiaed 
to be due on a contract for advertising. The iseuss were 
submitted to a jury and a verdict wae returned, finding the 
issues for the plaintiff and agseesing the glaintiff's dame 
sges et the sux of $1385.07. Judgment was entered against 
the deferidcent for that acount, te reverse whieh it hase pere 


feated this sopesl. 


A aopy of the contract in quertion ir attached to the 
declaration and the contract was introduced in evidenes. It 
purports to be signed by the defandent, "by . Fe. Ladd, Seeree 
tary." On the trial the defendant admitted the contract had 
been signed by the Seerstary “ompany, os chown on the face of 
the gontract, but denied thet a sontract signed by a corporation, 
by ite secretary, aild be given the legal effeet of binding the 
eorporation, without proof showing that the secretary had suffie 
Gient authority to deo oo. ihe sane argument ie presented in 
this court by the defendant in sap ort of ite appeal. The defiende 


ant makea a further contention to the effeet that tne contract 
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question war cancelled and the pleintiff's service terminated, 
by «© letter dated February 24, 1920, addremred te the plaine 
tiff directing it te “diseontinue our sdvertising Narch 1.” 
Thie Letter wan signed "Nerthern lllineia Sereal Uo. F,. Ladd, 
Secretary.* Theat ir, tadd was the secretary of the defonde 
ant corporation is apparent. Tho defendant will not he heard 
to may that ite secretary's authority was broad enough to efe 
feot © oancellation of the centract im question, hut cannot be 
eonsidered by the court ee being broad enough to effect on 
executiog of that very contract, witcout proof. The defendant 
further urges on thie point in ite brief, whieh, it should be 
noted, fails entirely to eenply with the orevisione of Rale 19, 
of this court, that the reverd ie witheut any evidence showing 
that the contract in question had ever been adopted or ratified 
ly the defendant. It acpenre without any eentreversy thet the 
plaintiff had furnished Ste advertising cervice under this cone 
tract, sid the defendant had paid the wleintiff for that sere 
Vioe, ae provided in the contrast, te the extent of $21,415.93. 
Time it de shown that the defendent did adept the eantract and 
pay the plaintiff for the service rundered wy it under that cone 
tract, at the etipulated rate, up to s certain date, beyond 
which it refused io pay. For beth of there remsons we are of 
the opinion that the reserd establishes that the contract is 


enforecible against the defendant. 


it is apparently angther contention of the defendant 
that the pleintiff filed te prove performance of the contraet, 
although it is not pointed eat iowhat reepeet the plaintiff ro 
failed, An examination of the record ehoen evidences wuffieient 


te establish perfe ruenee, 


mony submitted in benalf ef the plaintiff wnn te 
the effect 3h tne ——— cards, fof, the 2 for, were put 
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Apparently the defendant's main contention in that the 
eontract wat terminated an of Yarch 1, 1919. “Under the terms of 
the contract, the advertising services covered by it vere to cone 
tinue for twelve months from Jeptegber 1, 1919, to Auguet 31, 
1920, for whieh the defendont wis to poy at the rate of $350,600 
per wenth. The contract reserved to heth parties the privilege 
of cancellation "at the end of six wenthe from thin date, by 
giving sixty days previous written notice." The contract was 
dated August 29, 1919. Apparently the defendant eontended, in 
the trial court, tast the contract head baen cancelled by the 
letter of Pebruary 84, 1920, te which we have referred, and 
that the plaintiff wae sot im = position te recover any come 
peneation unier it beyond the date of Karch 1, fhe record 
shows thet upper reeeipt of thie solice, the pleintiff advised 
the defendant that it would refuse te eaneesl the cantract bee 
cause the defundent had failed to give sixty daye rotice and 
4t wae the plaintiff's porition, agen the trial ef the care, 
that no prover cencellatiion had been mate ond, therefere, it 
was entitied te resover for the full term of the contract. 

The trial oaurt held, however, that the letter of February 24, 
1920, above referred ta should be soneidered s@ a notice of 
cancellation sixty days after that date, The plaintiff appare 
ently acquigseed in thet construction of the contract and the 
Letter, and tendered ao pereuptory instruction accordingly, 
which the court gave, resulting in the verdict above referred 
to. At ie pointed out thet even on this theery the amount ef 
the verdiet is imaceurate and should have been for one dollar 
ieee than the awount setuelly found. Apparently this was a 
clerical ¢rrer, his, however, is not sufficient te warrant 


this court im disturbing the verdict or judgcent. 
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We find no ervrer in the record and, therefore, the 
gudgment of tue Superior Sourt ie affirmed, 


IVGQKLEY ARFLRMD. 


TAYLOR AND O'CONNOR, J, TONCUR, 
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UR. PEUOSIDING JUSTIO“’ THOMSON delivered the 


Opinion ef the court, 


{hie is an action of neswapsit, brought in the itunie 
Gipal Geurt ef Chieage by the pleintiff, “dine, sgainet the 
defencant, Bay, by which the plaintiff seught to recover cer- 
tain commissions whieh he oleime were due him for colleations 
he had mode for a pretended corporation knewn as the Sellma@an 
Player Piane Soupeany, of which Hey purported to be the prethe 
éent. ‘he action was based on Geetion 18 of the Torporation 


Ast, ill. Revised Statutes, J.k A. par, 2435, 


The stnterent of eleim filed by the plaintiff alleged 
that & license had heen insued by the Yeeretary of Otate, ta 
eeomaissiocnere to oper books af subserivticn for the eayital 
stock of a proposed corporation, to be ealled the Helluan Player 
Piano Company, but that the incorporation of thia Company had 
never ween completed mor had it ever been authorized ta do basiness 
ae @ gerporation. The plaintiff further alleged in his statee 
went of claim that he was neither an officer, director or stocke 
holder of the Company but that he had aeted as its manager at the 


instance of the defendant Bay. Be further mlieged thet on or 


— 


* — 
— eee 


THOR JATID 
sODATIND TO 








en Fy ea | 288 


odd dereviled MOLAQKY AOITOWL oura a a 
-#t0e0 one te 


oinut off ai éAywotd tieqeuans Yo wotdee na ok tad 
od# ¢amiage ,omiih ,Thismiely ont wW opaeid® to eiw0d 
*S80 teveees of Mégwoe Tiisoieic ot? dolce wh , ye 11m omoh 
excttieetion 10% mid exh otew demtalo of colle ace ieuhenes 
naelio€ ond an awont aoliarogtee ebtetete & tet Sham best 04 
ehawia oat of 294 hostoqumg wa dnidw To , weqno? enast , 
nolseroate? oft Yo OL aeleneS me beead saw wodsns oft * 
peedutadl bepiver 


dene I Yiitnwtale ofd of Gelit wiele te Sremednie wit | 
oF ,efa2= Yo yratetoo! of? of bewnet aved bat onnooit 0 nde 
tatiqey ov? «ot ——— te — neqe of —— — 


bat wangecd elas Yo aodtoteqreont o4s sade ded , yreqmed oat 


| su ob ef bexitomion need xOwe Fi dash Tom MAEELGROG Nowy OVER 
| ebade chs wt bogetta wexdw? Teitataly eat seoldereeres © m6 
ad00ds 10 LOseSTID .uHOLTIO na tid lon aew od dad? odair Yo J— 
odd dm ToRemAm efi ae DetoO bad om samy Jue YegwMOD ons Te TebLoxA 
* ——— eager 


6 oe eh | Sie , 4 TTL 


rh 
¢ 
f 
4 
4 
Ln 
7 
; 





wae 


about July 2, 1017, the said defendant, Bay, while acting ae 
prosident of the pretended carporation referred to, exnployed 
and requested the plaintiff to collect eertain seoounts which 
were itemized in detail in the piatement of alemim; thet ne 
basis ef compensation hed been fixed or agreed upon between 
the parties, but that the defendant hed promised to pay the 
Plsintiff for doing thie works thet the oleintiff, pursuant 
te this agreement, hod sollented and tarned over to Say, in 
eagsh and motes, the gum of S271,284,52; thet the uewel and 
rensonable compensation for seking these cellections was 8% 
of the aucunt eollected, and thet there wie, therefore, dus 


him the cum of $13,564.18, no part of whieh hed heem paid. 


The affidavit of meritea filed by the defendent set 


forth that he wae noi indebted io the plaintiff in sny eum; 


that all wattere and differences in disoute between the parties 


had been setiled and adjusted; thet the slaintif! was not ene 
titled to any ecmmissione on any of the Liewe set forth in the 
stetenent ef claim, "nggregating $76,752.98"; and that the dee 
fendant did not employ the plaintiff to eslleet suoh sesounts 
or any pert of them. Im the qourme of the trial the dafendant 
obtained leave to smend his effidavit of “erite by #triking 
out the words “aggregating 76,752.95," 


fhe iseues pr'enunted by theee clesadinge were gube 
mitted to the court and a jury and at the slone ef plaintiff's 
Gase the court, on motion of the defendant, directed the jury 
to return « verdict in fsvor of the defendant, to reverse which 


the plaintiff hse perfected this eppeal. 
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In proving up hie caee, the plaintiff teetified that 
he had a talk with the defendant, Bay, about July @, 1917, in 
the office of the latter; that Bay etated that it were impossible 
for him to cake collections and get the money in ae fast as thay 
would Like to beve it, ond that he world, therefore, like to 
have the pleintif’ take cherge of the collections: that he reale 
ized thie would coet the plaintiff eome soney and time, mt that 
bh was willing to pay the plaintiff for it, whereupon, the plaine 
tiff stated that se would teke charge of the eollecticons. The 
Pleintiff further tertified that in the course of this talk, Bay 
eaic thet as fast as the goods were shipped out he would send ine 
voices to the olaintiff and he wanted the plaintiff to get after 
them and get the money ag secon ke he courd. Thereafter, the 
Plaintiff reecived invoices from the defendant, from time to time, 


and made the eslicectiane as itemized in the state of elaim. 


it apeesred from the evidence ef the plaintiff, on cregse 
exemindion, thet at thu time the olaintiff's office wae in the 
Republic Building in the ‘Sity of Chicage, while that of the defende 
ant was on West Lake Street in the seme City; that the eign on the 
door of the olaintiff's office wae "Bel lean Player Piane Company® 
and that the plaintiff was doing tusinees under thet name; thet 
Bay paid the rent for this office with cheoks aigned, "H. G. Bay 
Piano Co."; that the plaintiff started to act ap the anager of 
the Bellman Player Piano Company in April, 1917. 


it eppearea frow. the reeord thet under dete of Mareh 20, 
1917, the plaintiff had entered into a written contract with the 
i. SC. Bay Piano (o., of which the defendant Bay was president, 
under the terns of which Bay war to incorporate the Selimean Player 
fiane Company, and the olaintiff, Kline, was to market the entire 


output of that Company; thaiths H, 4, Bay Piano Co. was to pay all 
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the operating expenser and "line wes to receive s cortain come 
miseion on all enlee, while the H. 2. Bay Phano So. wae to take 


chatge of all aollections of accounts, from their office. 


It further appesra from the record that during the 
eourse of the olaintiff's direct examination, the trial judge 
asked counsel for the defendent if he bac the contract of emte 
ployment in court, whereupon, counsel seid Ke had and randed it 
t the judge, wheroupen, the judgeapparently read the contract 
over to himself and handed it back te counwel. At no time was 
the written contract introduced in evwidenee. A large number of 
inveices were sreduged whieh the olaintiff testified he had ree 
ecived from the defendant, and the ancunts of which he tortle 
fied he had eollected. Sbjection was mede to the introduction 
ef all these invoices, on the gpund thet they were immaterial, 
apparently ty reason of the written contract, it asrenring from 
the record thot in ruling on thie question the court asked coune 
sel for the plaintiff how he sot eway from thet contract. The 
Plaintiff taetified thet he hed mo: financial interest in the 
Bellman Player Piano Company; that he acted in the capacity of 
wanager at the defendant's request. He further testified thet in 
the course of his talk with the defendant on or about duly 2, 
1619, he saeked the defeondent if the Gellman Player #iane Company 
bed been ineorporated and that the defensent stated {t had and 
that he, the defendant, wae the president and one Tennyson wae 


the secretary. 


Qn erogeseexamination, the plaintiff wae asked by 
eounrel for the defendant how ieng he had been working *under 


such & written contract", when be teibed with the defendant in 


Suly, 1917, end he answered: “Sgnee the firet of April, 1917,* 


Wurther, on plaintiff's erosseexamination; it wae broucht out 
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that’ im the course of 1927 ond 1918, dow to July, the pleine 
tiff had, from time to time, submitted statements te the 4.0, 
Bay Piano Co., or lay as its president, covering conui seiongs 
due him, baeed on the soles of planoe he bad made, amd thet 

as he submitted these verious statements he received payment 

of the awounte then due him for commissions; and further, that 
during this same period he did not eubmit any statement with 
refcrenee to any money that he claimed was owing to him on ace 
count of the esliections he had made, in other words, he ate 
knowledged that he hed been paid in full for the comoiesions he 
had earned, based on the sales, end admitted that at no time 
previous to starting thie suit Bead be submitted any statement 
Gleiming that eny eancunte were due him for soxcissione bared on 
eoliections, He further testified that he leeked to 4. @. Bay 
Pianc Company for 411 commissions due him on males and that he 
was poid those commitsiona by thet Sompany. As above atated, 
he tentified he hid never submitted any etatement te the defende 
ant Bay, cleiming there woe anything due him on aceaunt of the 
eolleotions, for which he wae tuing im ihise action. it further 
appears from the evidence that the BSeliean Fleyer Piano Jompany 
never had any factory and that all psinnoe purporting te be enld 


by thet Company were in fact aanufaetured by the H. o. Bey Piane %o. 


One Baer attempted te teetify for the plaintiff as te 
what the usuel, fair and customary charge wae for the work of 
making much colleetions ae plaintiff testified he hed made, but 
e@bjections interzosed by the defendont to his testimony were 
sustained, 


When the defendant submitted bis setion for a perenstery 


instruction at the close of the plaintiff's eare, the court exe 
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pressed some doubt aw to the propriety of that motion, without 

the written contract in evidence. Counsek for the defendant 

then eontended thatthe evidence showed that there wan a contract 

in writing bat that it head not been produced; that itwas inqume 

bent on the piaintiff to preduce his: eontract, immanueh ae he admitted he 
was working under it. ‘This contention prevailed and the court 
granted the motion snd instructed the jury to find the igeues 

for the defendent, The verdictfor the defendant was sceordingly 


returned and judgment for the dofencant followed, 


In our opinion, the trial sourt erred in granting the 
defendant’s motion for a peremptory inetruction. The plaintiff's 
action wee bared on an eral contract, whieh he tertified the dee 
fendant had entered into, purvsorting te aet ae the president of 
the Ballman Player Pinne Company, 2 corporation, which, in fact, 
é6id not eziest. The court apparently based ite action, in crante 
ing the defendant's motion for a peremptory inetruction, on the 
written contract which was not in evidence, and which should not 


have been considered at mil. 


It wae alleged in the olmintiff's siatenent of claim 
thet the defendant purported te act am the president of the Belle 
min “Leyer Piano Company; that althougnm preliminary steps head been 
taken te incorporate that Company, it had never been incoporated 
and the Company had never been nuthorized te de business ag a 
eorporation in thie State; that the plaintiff had no interest in 
that pretended “ompany ac an officer, director, or stoogkholder, 
ond that he seted en the manager of the “ompany at the inatanae 
of the defendent Bey. Ail these facts must be teen as true, as 
they were not denied by the defendant in his effidevit of merita. 
The plaintiff sede oui a prima fecie care on his tentimony to the 


effeet that the defendant, ae president ef the Lellmsn Player Fiane 
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Sompany, bad employed him to collect their sesounts and that 

he had aellected the socounts as set forth in the str tenent of 
Claim. ‘Testimony sought to be introduced to the effect that 

the usual, fair and cuntomary charge for collecting such ree 
counts was 5% of the augunts collected, was competent and proe 
per and ehould heve been admitted. ome ef the eellestions 
involved were meade in cash, eone in notes, and some were ac- 
complished by letter or telegram, while others involved visite 

to distant cities. Counsel for plaintiff? started te interrogate 
hie witness ae toe the usual and customary charge fer the collece 
tion of civil aecounte, end presumably would heve covered ali the 
ehagser of collections involved tut each question put war objecte 
ed to and the objection sustained. n,n timt engse, am wade out 

by the plaintiff, assuming preper proof et to damages by the 
last witnese referred te, the defendant's motion fer « perenptery 
inetreetion should heve been overruled, snd defencent required 
to precesd with hia proef in support of bis defense as set forth 
in hie affidavit of merits, to the effeet thet he hed not eme 
ployed the plaintiff to make collections of such accounts or eny 
part of them and that the pleintiff was not entitled to any come 
missions on any @f the items est forth in his atatenent ef elaim. 


it is the contention of the defendent in suppert of 
the judgsent appealed from, that the judgment should be affirmed 
because the evidence shows that the olaintiff teok an active part 
in the affaires of the pretended corporation, — Bellman Player 
Plane Company, and that he was, therefore, jeintly lisble with 
the defendant far tie debts incurred by the corporation. In our 
opinion there iv no merit in thet ooeition, Tre statute already 
referred to, on whieh the pleintif’ hanes hie aotion, provides 


that "if any person or persens, being or pretending te be, an 
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officer or agent, or board of directors, of any stock corporae 
tion, or pretended steck corporation, shall amrume to exercise 
corporate powars, or use the name of any such corporation, wi the 
out complying with the previsions of thie Act, (or) before ail 
stock nomed in the articles of incerporation shall be subscribed 
in geod faith, then they shall be jointly and severally liable 
for all devte and liabilities made by them, ond contracted in 
the nawe of such corporation, or pretended corporation.* The 
theory of the oleintiff's cane ie that the defendant Bay, ante 
ing as the president of the Beliman Player Pinne Company, apeute 
ed to enter inte sn agreement in behalf ef thet Sompany, wi the 
out complying with the provisiens of the Corporation Aet and 
without seouring the necessary authority to do business ae a 
eorgoration, snd that he euployed the pimintiff to make the 
eoligetione itemized in the vietwaent of sleim, ond promiced 

to pay him for that serviesa, and that he, therefore, under the 
section of the statute referred to, Le personally liable te pay 
the debt incurred in the meking of that acreenent or santraet. 
in our opinion, there is no basiea for the gentention that the 
Plaintiff is jointly liable with the defendant, by reason of the 
agreenent referred to. After fulfilling bis part of the cene 
traet entered into with the defendant, the plmintiff eteed in 
the position of » ecrediter af the Sompany. Je eannet be said 

to have acted with the dufendant in ereating this debt and in 
making this contract in behalf ef the pretended corporation. 
Although hie title wae that ef general wenager of the eorporne 
tion, the evidence indicates that he oceupied the status of an 
eapleyee, There is no evidence in the reoard te mbatantiate 


the contention ef the defendant that the plaintiff wae "the mort 


antive officer in the pretended serporation." Se far ae the 


evidence shows he had no intéerert im the servoration wimtever, othe 
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ex thon that of an employee, on a nalary. He testified that when 
the defendant entered inte the agreesent, hiring him to make 

the colleetiony, ond promising te puy him for them, he seked 

the defendant if the Sompany had been incorporated snd the 
defendant agwured him that it had and thet he, the defendant, 
wan the prenident and « man named Termynon war the secretary. 

The intention of the wtetute on which hie sction is based ae 
stated ty the Supreme Yourt in Loverin v. Helsughlin, 161 it1. 
417, wae “to secure the oublie, dealing with corporations, 
agninest the evile of illegal or incomplete organization, and 
fictitious or bogus subseriptieons, by pleasing on the managing 
efficers or directors the responsibility of seeing to it, that 
the provisions of the Incorporation Aet shall be fully complied 
with, and thet the subseriptione to the capital steeck be made 

in good faith." We do net deena any obligetion te have been 
placed ovrthe plaintiff in the case at bar by thie sietute. He 
wae neither the meneging officer sor a director of the pretende 
@d gorperation. While he wae civen the title of genersi OR TMT OF ¢ 
the evidence whowe thet he was reelly the canager of exles, and the 
collector for the Bellmen Player Piene “ompany amd the M,¢, Bey 
Piane Co, Av a party to contracts fer compenration for eorvices, 
the plmintiff ie to be coneidered ae a menber ef the public and 
entitled to the protection afforded by the xtetute referred 1» 


rather then as a nember of the eerporation, 


A number of cases kave been cited by counsel in their 
respective briefs, Ye do not consider sayuef them in point, es 
they involv¢ situations quite different from the one involved in 
the enege at ber. 


The defendant maken several ether contentions in support 


ef the judgment appealed from, which involve a weighing of the 
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evidence sutmitied by the plaintif’ in making out his cane. 

Im considering a motion for a peremptery instruction in favor 

of the defendant, the court may not weigh the evidence which 

the plaintiff has submitted, in such « situation the plaintiff 

is entitled to the benefit ef all the evidenee in “ie faver and 

all p¥esumptions that may roseonably be drawn from such evidenes. 
Pluym v. id). Gent. BR. BR. So,, “206 [11. App. 554. On the material 
allegations contained in the plaintiff's etatement of claim and 

mot denied by the defendant in hin affidevit ef merits and the 
evidence subsitted in vebalf of the plaintiff, including that which 
Was rejected but which should have been sdnittied, as set forth 
above, the plaintiff made out a grims facie case and the defendant's 
motion for a peremptory inetruction should, therefors, have been 


denied. 


it is urged by the defendant thet this court reeonsider 
the motion heretofore made by him, requesting this court te ctrike 
the bill of exceptions from the reeard. That motion wer fully 
considered at the time it wes made, and it wee denied, and 4t will 


net again be passed upen at thie time. 


The judgment ef the Vunigipal Sourt ie reversed and the 


emuse ie remanded te thet sourt fer » new trisl. 


JUOGNENT KEVERSED AND CAUSK RSMANDSD. 


TAYLOW ANB O'COMWOR, JJ. DONCUA, 
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MB. PRYSLYING JUSTITR THOMSON delivered the opinion 


ef the eourt. 


By this apoeal the defemiant, Heneoom, ceeke to 
reverse a judgment for 525,00 recovered ageainat sim by the 
plaintiff, Krebal, in the Sireuit feurt of Cook %sunty. the 
Plaintiff hes filed no brief in this court. The suit was 
eriginally begun aguinet the State Dental Inetitute, a core 
eeration, as well as the defendant, Hanscom, the latter being 
the president of the corporation, tut it wae later dismiessd 


as to the corsoration. 


The plaintiff seught by thie action to recover dame 
ages whieh he claimed hed been eccanicned by rensen sf unskille 
ful work done on his teeth hy the defendont. Tre cane was tried 
on the theory that the defendant hed guaranteed the work done, 
This work involved the extraction of some teeth and the making 


and fitting of a plate. 


It wae incumbent upon the defendant, in support ef 
hie appeal, te point eut euch error in the reserd as he claimed 
would warrant a reversal of the judgment. In the brief filed 
by the defendant, in thie court, no eompleint is made af the 
eeurt's imetructions to the jury ner ie any complaint made of 


the rulings ef the ceurt on the admission of evidence, There 
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ie in the brief a recitation of the evidence and » brief 
somment on it, from which we take it that it is the dufende 
ant's position that the verdiet and judgment are agkdnot the 


manifest weight of the evidences. 


The defendant apparently aentends that the evidandce 
shows that he porsersed the ordinary degree ef lewrning and 
skill exercised in bie profevcion,and that he did emersizce it 
in this particular ease, Whiie there was evidence submitted 
te the jury, pre and con, as to the alleged lack of prover 
ekill snd care in thea treatment of the plaintiff, there was 
alse evidunes by the slaintiff to the effect that the defend= 
ant guaranteed that the work in question would be satisfactory 
and thet the plate which waa to be made for nim would fit, 
whereas, the contrary proved te be the sase after the work 
wae dene. On the other hand, thera was evidence introduced 
on behalf ef the defendant to the effect that, mot only was 
the work not guaranteed, tut dt war otipulated epecifically 
that there weuld be no guerentee. 


it would rather seem from the record that the 
éefendant wee in the habit of guarantesing his work. ‘he 
eashier in the office testified to giving the plaintiff a 
receipt, on the occasion of one ef hin visits, ond, in this 
eonnes tion, she tentified that she “crossed gut* the quarantes 


inthe reesipt and wrete acreaze ite face “no guarantee, * 


The defendant further attempted te explain the fact 
that the plate which was mace fer tne plainti?’ft did net fit 
(a fact which doce mot seem to be controverted) by stewing 
that the oglaintiff insisted upon having bis glate vefere his 


mouth war ready for it, because of the reeent exiraction of 





** 















VWidamials one fads saat ods Yo meen w ele ne * 
edt aanea⸗i⸗ ———— — — 
mi beww of ef Latiesen teed ont tnd mit doatvhn ¢0 
Yo sombive eff siilam sucds no .teddirs oe binen 8 
KRentRos ant of sew Yhhan 





plea 


4 * 
ga ree ie 
ne”) 1⸗ 


tub *s i 












“A nd fon 9x0 oF hroves oud Yo state a dome wt gi 
, nll 


| taniage ove tueqbut ban tolbuey 26d fond yaa of bee Jae 


, va ae 4 Je 
—— — 
7 


—— 








ve / ie > P — 
— E———»»— 
— * 








J +e & Ard 


ye) 
vil “De wast we ‘unde 
‘ 
"i ‘ 


ererry , oh s6qcon chewy Dee dy! ve a ik A 


i 







— fh» id 








. 9 








& rs < a “3 dtu ‘4 dds cas 
4 i : welt vow ber ee 
4 = ; Sef avaet j ‘ ‘op Heer GF jw 2 wert Ti J 


a ee ea ee ee eS ee | he oi 


Gpimiee Tiled serdi ai, 292%, 


102 « 27576. : - 
g _ x ‘ i 
é ; ‘ — * 
LEOPOLD COHEN IRON COMPANY, eo) ae ; j 
a corporation, 4 j — — 
Appelled, 
f APPEAL FROM 
v i QIRGUIT COURT, 
‘ é wr —. 
* ff f , soox doumry. 
BRIGGS & TURIVAS, f (¢,7> ; 
a corperation, : , try, ) 
: ad On ’ ly 
Appellant. . — 
63 oy 0 ine ic f® 4 5— 
ai — a 4 (Re UD ie 3 


BR. PRESIDING JTUSTIC“N THORSOX deliveres the opinion 


ef the court. 


By this appeal, the defendant, Srigas & Turivas, 
#eek to reverse a judgment for $1551.47, recovered against it 
by the plaintiff, Leopold Cohen Iron Sempeny, in the Cirouit 
Seurt of Seok County. The pleintif’ breught ite action against 
the defendant for money bad ard received, basing it on the come 
mon oounte and a bil) ef particulars. By ite bili of oartiaue 
lars, the plaintiff alleged thet it was the owner of « oar lead 
of serep iron, coneieting of axel turninge, said onr being dere 
ignated as car B. & 0, 136874, whieh the plaintiff had shipped 
to Peoria, Illinois, sometime in February, 1919; thai the ownere 
ship of said material remained at all times in the plaintiff, 
but that the defendant, without any right or authority directed 
the Keystone Steel and Wire Company (which we shall refer te as 
the Keystone Company) to unload the material from the oar and 
take peesernion of it, which the Keystone Company did, the defende 
ant wrongfully respresenting that it wae the owner of the material; 
that after the Keystone Company had thus become poeseseed of the 
material in seid car, it paid the defendant $1448.53 for it, "*whioh 


was the remsonable end feir price for the eontente ef said ear." 
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Alleging that in equity and good conselenee the proceeds of the 
contents of the car refarred to, belonged to it, the plaintiff 


stated that ite eauilt wae brought to reeover that amount. 


It appeare from the record that one Jeffery war in the 
iren and steel ecrap business. He had a written contract dated 
November 6, 1918, with the plaintiff under which he sereed to 
buy and the glaintiff to @ell, two omrlesads of steel axel turne 
inge, at a price of $23.75 per ton, to be delivered within 45 
@ays to the Inland Steel Company, f.6.b. the works of the latter. 
it alse appears thet Jeffery hed another written contraet of the 
Same date, Fovember 6G, 1919, with the defendant, under which he 
agreed t #611 and the defendant te buy, two carlosds of steel 
axel turnings, at e price of $24.00 per ton, to be delivered 
within 45 days to the inland Steel Comoeny fio. worker of the 
letter. Further it appears that the defendent had a written cone 
tract with the Feystone Company, dated Oetober 9, 1918, for 3,600 
tons of heavy ehell turnings at a price of 424.00 per ton, plus 
certain items, not neceenary to note here, to be delivered f.o.b. 
the Keystone Company's worke, at the rate of SOO tome each month 
from Cetober, 1918, to iiereh 1919, inclusive, When the def ende 
ant offered this contract in evidences, the plaintiff interposed 
an objection which wae sustained, Thies contract, in our opinion, 


wat material and competent and showld have been admitted in evidence 


The defendant, having its contract with Jeffery fer two 
ears of steel turnings to we delivered to the inland Steel COMPA RY » 
Later requested Jeffery to divert those two care to the Key stone 
Company, a¢ it wished to apply thes on its contract with the late 
ter company, Jeffery, in turn, having his contract with the plaine 


tiff for two ears of eteel turnings to be delivered to the Inland 
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Steel Company, having retelved the request junt referred w, 
frem the defendont, directed the plaintiff to divert the two 
care covered by hie contract with it, from the Ininnd Steel 
Company to the Keystone Company. Accordingly, two enre of 

steel turnings were shipped by the plaintiff to the Feystene 
Company,- Santa Ye 70557 and W.& 0. 10S06, Apparently the 
former of theee two enra wea duly received and paid for under 
the terme of the reepective contracts to which reference has been 
made, but the car H, & 0. 10306, mieoarried in some way, and was 
never received by the Keystone Company. dnere cars went forward 
about November 25, 1918. it appeare from the evidence that Jefe 
fery paid the plaintiff for both theve care ond in turn received 
payment for beth ef them from the defendant, and later when it 
appeared that the Keystone Company had not received the car 

J. & O, 10506, Jeffery refunded to defendant the amount he had 
received on that cer and he, in turn, wae reimbureed by plaintiff 


te tie extent of in payment te it on the car. 


In the meantime, inquiries had eporrently been made 
about the missing omar, and the plaintiff had notified jeffery 
that the contents of the oar M, & 0, 10306 had been transferred 
into another car,- B, & ©. 136874, and Jeffery mo rotified the 
defendant. Two letters on thin subject appear in the record, 
both written by Jeffery, one to the plaintiff ana one te the 
defendant. The court admitted the firetbut eusiained plaintiff's 
objection to defendant's offer of the eenond. Thie was error 
for both were admissible. ‘The letter from éeffery to the plaine 
tiff was in confirmation of a telephone conversation he had had 
with plaintiff's president and by this letter Jeffery advised the 
Plaintiff that he head notified the defendant that the shipment 


involved in car ¥.& 0, 10306 had been treneferred into B. 4 0. 
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136874, “in scoerdance with telephone report from you on the 
matter." Theletter from Jeffery to the defendant, conveyed 

the information referred to in Jeffery's letter to the pleine 
tiff. Both letters were dated Bebrumry 13, 1919. The evidence 
ehows that this car B. & 0, 136874 wen received by the Keystone 
Company early in February, Yhat “ompany did not kmew who had 
shipped the gar in to them and they could get no informtion 
en it, so they rejected it. Under date of January NM, the dee 
fendent wrote the Keystone company » letter eaying that with 
reference to the original car M. & 0. 10306, it had been ade 
Vieed that the contente ef thie onr bad been traneferred to car 
B. & 0, 136874, adding “you undoubtedly have unloaded thie ear 
by this time, tut if not, we would agk that you teke care of 
same upon errival." On February 14, 1919, the Keyetone Company 


accepted the car B, & 9. 136874, and unloaded ite contents. 


The defondant hed sent the Feyeténe Company an invoice 
cevering the original ear 3. & 6, 10306, in December, eslling for 
87700 lbs. of steel turnings. ‘The sontente of eur B.A OC, 136874 
weighed 124240 lis. and under dete ef Vebruary 24, 1919, the 
Keyetone Company sent the defendant a eredit meworandua showing 
thet the amount ef the original invoice should be #1443.53, ine 
stead of $1022.94, 


Under date of Hareh 11, 1919, the Feyetone Company paid 
the defendant for the contents of this ear B. & ©. 136874, the 
sum Of $1551.41, being the omount of the correeted invoice $1448.53, 
Less @ freight charge of $97.12. Yhie payment was included in a 
Keystone Company check, drawn to defendant's order for $16,912, 68, 
eovering a number of deliveries, one of which was this car in quepe 


tien. The testimony ie that the Keystone Company applied thie ear 
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on the contract it had with the defendant, and it pald the deo 
fendant for the contents of this car under the terme of that 
contract. ‘The testimony aleo ie that the defendant billed or 
inveieed this car to the Keystone ‘ompany egrinst that cone 
tract, Jeffery testified in response to questions put to him 
by the court, thet he hee never remived any pay far the contents 
of thie oar B. & Oo. 136874, and that he han never paid plaintiff 
anything on sceount of the car. He further testified that the 
Plaintiff? never billed im on this car nor head he ewer sent a 
bill to the defendent covering the cer. Over the éefendent's 
objection, Jeffery war permitted to testify that he claimed no 


intcrest in the money representing the prececde of thie car. 


There further sppeare in the record ew Letter from 
Jeffery to the plaintiff deted Harch 6, 191%, in which he tells 
the plaintiff that he hes received a communiention from the dee 
fendant calling attention to the faet that car (apparently) 
A. & O, 10305 had been delivered neither to the original consignee, 
the inland Steel Company, nor to the consignee designated in the 
divereion order, “ut through an error hed cone to another concern; 
and that defendent had written that it had aecerdingly cancelled 
Jeffery's invoice on this car and war billing it taek te him end 
that defendant had requested Jeffery to sec that no replacement 
wae made, ae defendant wae unable to accept a car of this material 
then. Jeffery went on to gay in this letter to plaintiff that he 
had written a reply to the defendant eslling the latter's nttene 
tion to the fact that plaintiff hed advised him =e to the transe 
fer of the contents of oar i. & C. 10306 into the ear B. & O, 


136874, and thet he, in turn, had notified defendent accordingly, 


adding that he would appreciate it if the defendant would take 


the natter up with the Keystone Company, asking them if the latter 


— — 


— 


eR —— CE AE — 





wie 4 
bh ote Bhag ii bne ,#mebre teh of? Ally bat dh Soasdnce odd oO 
‘ i ‘ , , ree 
?eai te eexes afd tebmw tao aids te seauenes edd <0t — 
Sto . 
40 belfid thabasteb ocd ond si sole ywonksaes oat —— J 
mon Javit Jaciaus haga euesey* ene oF tap atae bootovml 4 
— 
mit og 04 ancldseup of vane voor na bold teans emriet ‘ 
atmetnon on! +02 wr Us bovicet seven sas od Jane owe. — 
Whenlela hlaq tworen an ‘oat fact bon , OBOE .O 6 * fan ost Pong 


“ 


edi dads nae enter ok Aad odd ‘eo —— *0 aunts yns 
+ seve eS 

s tnea ta ¥9 ad bac ‘ton sa0 ales mo marl boflid teven *39 

— — edt w rn une eat an lisver Soebretab ods * ia 


on bomlals of tndd Yibiaes oF best iowd saw Yrs Tt 2 


toe ke 

-tao sift to aboasota ont {4 rase1087 fem ely ak 4 
8* 3* a 4 hes ’ AP. feonerat 

mort weasel 2 hioeey ed ak etnagge seizure? exwdt ey gs 


ailed el dokow at ,@L0i ,@ Aotet peteb VTitnialq- ads os YroTBSD 


—#b ef4 mex meltesiaumme « hovienrs ead od dads TRisatale odd 
X 
(ystavieqeqs) sap Jacd Jast oss of mvlsmeséa gaiiles taabmet 


sony innes fanigizo of2 of tedtlew bewviivs ased * Boson of & & 


ele 29-709 
ede at botamaianh sony ienco and oF Xon — — banind ods 
KH? ..201 oF 
ttAoweD todd one of ones bert zones na puouse tus tobe mows ab 

bel feonns elanibtoone bot #1 Sante mole iv bau —— * 


Aaee maw 
bin whe of fond 2k qmtifid ser ben tan oltt a0 optovat oh yrertet 


Snempoetqet on tats o9n Of Yer Ie bodweupet Sat Jandnoted J ait 
14 i 8) 


Iatuian ald? to tao a teqsoen of sidanw aew Snabueted ae ,obam saw 


ot Sold Ttddniale of todsek wind al You oF so Ueew EMTS med? 
— attadtol of? grtifan Saebew ten ote of YLqot 4 weet haw bad 
eunets odd ef as alt bowtvin Sad Vehentole Jats somd ode vs WORT 

.0 & tm aff cfm) OO8OL .O & .2 ta0 to WeResaoe ie Te Het 
Ugaibtoove daakasteb poltiver hat ,wixt a2 yet dete bre, TODEL 


edad bivew Juubtiateh oad Lt FL Stakowrads Bivow ot sett yaibde 
coysadt vod Th mold Qntiea  yrngre? onosuy~® wile tty qu ae9ta, OE 


oe 


ear had been recwived and unlesded. Jeffery cloreed his letter 

to plaintiff by saying, “You will note from the above that at 

the present time Briggs & Turivas heave charged this shipment 

back to us ané we will do all we aan fer you, tut pnder the cire 
cumstances we must leok to you for full protection on thig transe 


nation.” 


There is slao in the record a» letterfrom defendant te 
the Keystone Sompany dated Marek 15, in whieh defendant says, 
"We are having a controversy with our ehippers coneerning shipe 
ment of ear B. & O, 136874, invoieed to you to contain heavy 
turnings. We understand that shippers are soing to take up 
direst with you on aceount of net having any order with us when 
this sar wae forwarded. Onr criginel invoice, covering the 
material in this car, showed &. & 9. 10306. Ye are going to 
ask, at thie time, that you slease do set give any information 
pertaining to the charaeter of the eerap thie car eonteined, or 
arrange to accept billing from anyone tut ourselves covering 
same. If you will hendle ar we suggest, we believe thet sane 
gan be straightened aut from this end end you will in no way 


become invelved in this transaction.” 


On these facte Lt ise the contentian of the plaintiff 
that the carload of eteel turnings, the centents of car B. & 0. 
136874, was the plaintiff's property; that the plaintiff never 
solg that car to Jeffery nor invested him with the indicia of 
ownership, the bill of iading being taken out by the plaintiff 
showing #® consignment to tne Keystone Company and retained by 
the plaintiff; that ithas never been paidfor the eontente of 
thie car but that defendant got the money for the oar from the 
Keystone “ompany; that this money was received by the defendant 


in payment of property belenging to the plaintiff and thersfere 
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the plaintiff is entitled t recover it from the defendant in an 


action for money had and rereived, 


ém the other hand, it io the defendant's posi tion, 
on the merits of the onmse, that oor 3, & 0. 1366874, woe = ree 
Placenent under the plaintiff's contract with Jeffery and the 
contract of the latter with the defendant; thot plaintiff may 
look only to Jeffery for payment on this shipment; that the 
money it received from tie Keystone Company was in peyment of 
the material delivered in the regular wey from pleintiff te 
Jeffery, frou Jeffery te defendants and by the latter to the 
Reyetone Company under their respeetive contracts ane that, 
therefore, the plaintiff hae no claim egainet the defendant 


for the money received by it on account of thie car. 


One Cohen, president of the olaintiff compeny, teeth 
fied both on the plaintiff's direct esse and on Ate care in 
rebuttal, Im testifying on the direct ense he said thet she 
car in queetion was not sold to anybody; thet the bill of lade 
ing on the car was net transferred ta anybedys that after the 
onr wae loaded, it was shipped to the Neystenm Company, On 
ecrosseexemination he testified that when the corr was se shippe a, 
the plaintiff head no order, with the Keystone “ompeny; that the 
plaintiff ethipped the ear te the Keystone ‘oniparny, becoume 1% wae 
instructed to do so by one Dobbie, an employee of Jefforys that | 
Debbie told plaintiff “to ship » car for them (Jeffery) to Keystone’ 
and this car was ehipped; that ot thie time plaintiff hed a cone 
tract with Jeffery for the sale of two ears of eteal turniagay 
bat this car was sot shipped under that eontrect; thet claeintif? 
billed Jeffery for two oars under that contract, ons of whish wae 
10306, 


Jeffery, ealled as a witners for the defencant, testified 
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about requesting plaintiff to divert two care of steel turnings 

te the Keystone Company; that care Santa Fe 79557 ond ¥. & 0, 
10306 were the curs that were shipped; that the latter wee never 
reseived; that car 136874 war rot one of the onre ordered te the 
Keystene Tompany; that he talked with Cohen, plaintiff's prosle 
dent, about the shipment of that car on reversl ogeurions; that 
these conversations related to the seceptance of this car by the 
defendant from the witness; thet at « sonverention between the 
witness and ‘ehen the latter part ef Yebruary or the first part 

ef March, 1919, it was stated that the defendent war chjecting 

to reeeiving oar 136974, in lieu of ear 10366 and Cohen said thet 
defendant “shoul ¢ asceept the car * 4 and he would hela us 
(Jeffery) blameless under eur contract." Jeffery further testie 
fied that Cohen told him that ear 136874 had been shipped “in erder 
to make delivery on my (Jeffery'a) contract.” Later the witness 
again testified that cer “, & 0, 103GG war never received; that 

& ORF wae shipped by the plaintiff to revleee that oar and that 
the number of the car se shipped wan 136374, (the car in question); 
that the office of the vitnems had norrexpondence with the plaintiff 
about that car, Thier was the eorressondence of Vebruary 13, 191¢, 
above referred to, the letter fro: the witness “per C. H. Dobbie’, 
to the plaintiff confirming converastion with Cohen te the effect 
that shipment imvelved in ear w. & ©, 10306 had been traneferred 
into car 3B. & G. 136874. Jeffery then teetified that he had a 
conversation with Cohen after that letter wan sent, aveut March 

1, to the effeet that car 136874 wee to replace ear 10306 on the 
Jeffery order, #0 that delivery eould be made. The court struck 
Out the testimony ae to this conversation, sogerently because it 
had teken place efter the delivery was wade. That feet furnished 
mo reason for keeping out the conversation and the court erred in 


®9 doing. Jeffery testified further that he sovlied ear 10366 on 
hic contract “ith pleintiff for two cars steel turnings. sheave 
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referred to, which wes the only contract he hod with plaintiff 


at thet time. 


One Parker, defendent's general swanager, teetified 
that he hed » conversation with or, Cohen, president of the 
Plaintiff company, about Jume, 1920, with reference te thie 
eaury that Cohen then maid he bad shipped that ear to the Keye 
stone Company for the account of Jeffery, who bed sold the . 
eur ta defendant; that this conversation took place at defende 
ant's place of tusiness, where Cohen hed culled to see about 


thizg car; that Jeffery wos with Cohen at the time. 


the witnese Cohen mes again called to teetify in ree 
butteal. Ne denied telling Jeffery he woe shipping ear 136874 
under hie contract or thet he told Parker, in June, that he 
had shipped this car te reglace ear 10306, On erorseexueminae 
tion he testified that Bbovbie, representing Jeffery, called him 
up in the letter part of January, 1919, and teld him that car 
16306 had not been delivered to the Keystone Company, and wante 
ed to knew what had become of it and he eadd he would look it 
up and let him know; thet he could get no trece of the cay, se 
he had an empty cxw placed; that the next day or day after, 
he told bobbie he ceuld get no trace ef the lost emr and that 
he would lead another ear for him (Jeffery); that he then 
leaded the car in question, 136874, and shipved that to the 
Keystone Coupany; that Dobbie did net ask him to ship it, but 
he told Dobbie he would do so and Dobbie said, if there would 
be no obligation to then it would be all right, He further 
testified thet when he loaded this other ear, 136874, he knew 
where it was going; that Debbie did not tell him, but he just 
shipped it to the Keystone Company; that the plaintiff had no 


sontract with that Company. The court then asked the witnese 
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th 
how he came to send this car te the Keystone Company and he 
answered, “Yell, for thie other car * * * H. & 0. 10306 # * * 
he (Jeffery) wanted to make a shipuent of another car in its place 
* * * but * * *# he was not to be obligated in sny manner or form 
in regard to any expense at al] which occurred on that shipment. * 
The witnerr then testified that he expected to be paid for the 
material shipped in this car by whoever unlonded it; that he 
did not expect Jeffery ta pay for the car “while he wasn't obligate 
ed." The witness was then asked whether he was juet shipping a 
ear et Frandum witheut a priee being fixed, and he anewered that 
there was e@ price which was $23.75. He wae asked where he got 
that price from and he answered, “that wae Jeffery'’s contract 
price.* Gn reedirect examination ha twetified that the ear wae 
to be unloaded et a price of $24,006, or net at all and that 
Jeffery wae the one whe was to determine whether or net it was 
to be unloaded; that Jeffery was to get his eommiseion if the car 
was umMleaded and if it wae not he was not to be obligated in any way 
On reegross examination the witness tertified that he retained the 
bill of lading and shipped the car to the Keystone Company; that 
the ear sould go dirently inte their plant,- “we took eur own 


shaneee"; that he knew Jeffery had » contrect with the defendant. 


The defeniant urger a number of pointe im eupvort ef 
its appeal tut in sur view of the ease 1t will be neceevary te 
consider but one of them, In our epinion the verdict ef the jury, 
finding the ismues for the plaintiff and the judgmont secordingly, 


ere agninst the menifest weight of the evidence. 


When Dobbie talked with Cohen in the latter part of 
January, complaining ebout the nonedelivery of one of the two 
ears Jeffery had purshased from the Plaintiff, under hie contract 


of November 6, which ears hed been ordered delivered to the 
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Keystone Company, and Cohen seni forward another car, to the 
Meystone Company, naturnlly bobbie wanted to make eure the 
plaintiff would not look to Jeffery for payment on the nddé tiorw 
al car ae well ae the ear whieh had gone aetray, ond hence the 
conversation testified to ty Gohen, himeclf. Leter, syperente 

ly, the lost car was located and it wae found whe hed received 

it, and then plaintiff returned to Jeffery the smeunt the latter 
had paid on thet ear. Why plaintiff did mot thon bill Jeffery 

fer the car in question ir not explained. Byt the fact that 

it did net, cannot give it « right of setion svgainat the dafend 
ent. Plaintiff’ had no contract with the heyrtene Company nor 
with the defendant. It sceme perfectly clear that the only 
poselble reason why piaintiff shipped the oar in question te 

the Keystone Company, wae the fuct that, under the contract 
plaintiff kad with Jefferg~, and the eontract Jeffery hed with 

the defendant, and the aontract defendant hud with the Keystone 
Company, two csre@ bad been shipped direct to the Keyetone Company, 
by the plaintiff on defendant's direstions te Jeffery ond Jefferys 
direstions to plaintiff, and one ef thease ears wag loet, and, 

ae Cohen, himeel?, tentified, in answer toe questiogea by the court, 
he shipped the car in question to the Keystone Gempany because 
Debbie or Jeffery wanted to «hip another car im place of the car 
which had been loet and which at that time hed net been looated. 
That this car was 20 #hipoed by plaintiff, under ite contract with 
Jeffery, ie further shown by the fact that Cohen asys there was a 
price of §23,75 on it, and thet he fixer the price at that figure 


beanuse “that was Jeffery's price. * 


The fact that the plaintiff retained the bill of lading 


does not affect the questions involved here. ‘The bill of lading 


wae intreduced in evidence and showe that the ear in Question wae 
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consigned direct to the Keystone Company. Weither dees it matter 
that the oar im question wan chipped long sfter the 45 day period 
fixed for delivery in the contract between plaintiff and Jeffery 
and also in the contract between the latter and the defendant, 
The parties might weive that provision if they chose, It would 
seem probable that it was with that provision of its contract 

im mind that plaintiff reprewonied that the material which bad 
been shipped originally in ear vi. & 0. 10306, had been transe 
ferred to the new ear. That such @ reprerentation was mage ean 
clear. Not enly is there direct testimony to that effect but 

we hove Jeffery's Letter to the plaintiff, dated Yebrusry 13, 
1919, confirming plaintiff's advices that such war the case, ond 


no reply fram the plaintiff, questioning such confirmation, 


Apparently the contents of these two care, 10306 and 
136874, were not the eame in fact but thie ales cannot affeet 
the questions invelved here. There were 36,000 Los, more in 
the ear which reached the “eystone Company, than were in the 
one sent originally, which did notearrive. ihe contracts in quege 
tion did not call for any fixed weight, bat for tee enrloade to 


be paid for at a stated price per ton. 


Svidently the writer of the Letter of March 1, from 
defendant te Jeffery, as quoted by the latter in his letter te 
the plaintiff, dated March 5, wes not famil#er with what hed 
previcualy tranepireé, for at that time there hed already been 
& replacecent of the lost anr, end the car ehipoed te replace 
the lost car had been delivered and unloaded by the Yeys tone 


Company . 


Deubtless, the defendant mey be required te account 
to someone, by rexson of the delivery of this enr in question, 


to the Keystone Company ond payment therefer by thet Company te 
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it, but it is not limble to the plaintiff. Doubtles#r, also, 
the plaintiff may require someone to account to it for this 
ear, wat it may not claim that in accepting payment from the 
Keystone company, the defandant received money belonging to the 
plaintiff, for which it ise iiable in an raetion fer money had 


aud recvived. 


Neither do we consider it material that Jeffery 
testified that he made no ela in te this money. That preperition 
had nothing to do with thie case, [4 wan wholly irrelevant and 
immaterial end defendant's ebjectione to that testimony should 
hove been surtained, Fleintiff's srgument that Jeffery would 
be estopped by that testiaeny, from requiring defendant to see 
sount to him, on thie oar, is not tenable and the gase cited, 
Rome) Brothere ve Henke, 196 il]. App. 369, eontaine nothing 
te that effect. fhe facts involved in thet case are guite 


aifferent from the facts invelved here, 


With such matters as emy be involved between plaintiff 
and Jeffery on the one hand and the defendant, and Jeffery, on 
the other, hy reason of their respective contracts, end the facts 
involving the shipment of thie car, 3. & 0. 136874, we have 
nothing to do, in the case at bar, We merely hold that en the 
evidence im this record, it ie clear that the soney peid the 
defencant by the Keystone Company, wae not the pleintiff's money 
anc the plaintiff may prot revsever it froa the defendant, in an 
action for money hed ond received. It will be unnecessary to 
disouss or refer to the precedural errors alleged or the other 


points contended for by the respective partien. 


Por the reasons stated, the judgement ef the tirevit 


Sourt is reversed with sa finding of facet. 
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REVERBED VITN A FiNDinG OF BACT, 
TAYLOR AND O'GGNGR, JJ, GONGUR, 


FINDING OF FACTi< 

We find ae a feet thet the plaintiff shipped 
the oar of steel turnings involved, to the Kayeione Company, 
under ite contract with Jeffery, te repliece 2 oar originally 
shipped under that contract, which hadnot been delivered; that 
the eontents were proverly reecived hy the Keystone “Company, 
and by it paid for under ite eontract with defendants; and 
that the money so peid to defendant by the Yoystone Company 
wasnot tie glaintiff's money but was money due the defendant 
from the Keystone Company under the sontract betwen these 


partis. 
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CHARLES GULLO, Ale y. ). A 
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BR. PRHSIVING JUSTICE THOMSON delivered tha opinion 


of the court, 


By this eopeal the defendant Insurance Company secke 
to reverse a judgment for 6978.28, renevered against it in the 


Municipal Court of Chicage by the pleintiff. 


The vlaintiff, Gulle, owned « soter truck, on which 
the damilton Inveatwent Company held « chattel mortgage, in 
the sum of $1414.03, The plaintiff teetified that he paid 
$2700.00 or $2390.00 for the truck. ‘The defendant ismued a 
policy of insurance on the truck, ageinet less or damage by 
fire, in a sum not exceeding $2500.06, the beneficiaries being 
the mortgegee and the plaintiff, ae their interests might ape 
pear. On December 17, 1917, the truck was in a fire, and it 
ie claimed that it wes dexaged to an extent im exeeee of the 
anount for which it was ineured. The Insurance Comoany sete 
tled with the mortgages and paid it the amount of the mortgage 
indebtedness, The owner of the equity in the truck, Gulle, 
brought this suit to reeover the value of his interest in it 


at the time of the fire, 


Gnly one point is urged by the defendont in suppert 
ef its appesl. The polfey of ineurance provided that no ace 


tion at law or suit in equity ceo ld be maintsined unless come 
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meneed within twelve months next after the happening of the 
less. The plaintiff did not inatitute hie euit againet the 
defendant until shortly after the expiration of a year after 

the fire. it is the contention of the defondant that the plaine 
tiff's action is barred by the limitation clause in the policy, 
while the plaintiff contends that the defendant's rondéuct wee 
such ae te constitute « weiver of that provivion, and that, 
therefore, it eremnot be availed of by the defendant te defeat 
his action. There is conridersble dissute in the testimony as 
te what oceurred after the fire. The clsintiff testified that 
he first saw the defendant's representative, ene "orth, a few 
édaye after the fire; that North then told him that the Wire 
Burshal wae investigating the Sire, anc that he, Yerth, would 
eommunieate with the plaintiff in « week or two; thet after a 
week or two, North ealled the plaintiff up and tie latter went 
to the Fire Marehal's effiee; that about two weekr later he 
again saw Nerth and asked him where the truck wus, and he w@id 
it wae in a shop fer repairs, nawsing the shop in question; that 
the witnene asked North if he gould give him the truck, and 
North asked him if he wanted the truek or the money, and the 
witness told him he wented the truck, When the truck was burne 
ed it was in a barn or sched in the rear of the plaintiff's pree 
misee. Plaintiff tertified thet it remained there some days 
efter the fire, and he did not know who took it away. Pleintifr 
also testified that he vieited the defendant's vlace of business 
ebout 25 times or more and that he talked with Nerth about 15 
times; that the third or fourth time he saw him Werth said he 
would “make it satisfactory". ‘re plaintiff teatified *I asked 
him all] the time for the truck, end he would say ‘All right.* 
The last time, about ten or eleven months after, he just chased 
me away from the steps. He never told me why the truck wae net 
repaired. We tolé me the truck was over there, that it weu id be 
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repaired or he would give me the money. He said beonuse of lots 
of work in war time it would take lote of time, * * * He said 
the same things «li the tine, Me said the truck ‘ie over there’. 
I am going to repair it for you, otherwise you get your money. 

* * *@ IT told him 1 had momey to pay for the truck. * * *® to pay 
eff the chattel mortgage. 1 told him if he wanted me to pay it 
ali, I would give him the rest of the money. * * * I talked ane 
ether time to him, end I told him that I wanted money or I would 
go to vn linwyer. He seid mt to go to = lawyer, that he would fix 
me up, the money or the truck, That Was eight or nine monthe 
after the fire. * * * The last time i saw ir, Horth wae in hie 
office, and he maid, ‘I don't want to cive you any money.’ That 
was about ten nionths after the fire. * © * They mever peid me 


any sioney and they never gave me the truck.* 


forth teatified fer the defendant and gave a somewhat 
different version of the negotiations between him «nd the plaine 
tiff over this ineurance, According to biv teetimony he never 


eaw the plaintiff after July 1, following the fire. 


it is net contended that the verdict end judgnent are 


against the manifest weicht of the evidence. 


Where an imeurance company, after e lere has oecurred, 
holds out hope of payment, and thereby induees the ageured not 
to sue within the peried limited in the policy, it will be come 
sidereé that the ineurance company hag weived the condition in 
the policy, previding that suit shall not be maintained against 


it unlese brought within the time limit.I11linoi ‘eitock ing. Soe. 


Vv. Baker, 153 ili, 240; Williame v. Ba nkere Union of Chicege, 166 
Ill. Apo. 495; hienge and W.I.A.i. Co. Ve Guaranty Jo, of North 

Amerion, 207 111. Apo, 483; Galloway v. Standard Fire ins, Oo., #6 
¥.V. 237; Lynchburg Cotton Bill fo» Ve Travelers ing. So. 149 Fed. 
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But, the defendant contends that inasmuch as it appears 
from the plaintiff's om testimony, that the defendant refused te 
pay him anything, on hie claim, prior to the expiration of the 
period of one year, avid he wae thus given an opportunity te ine 
etitute any proceedings he cared to, within the year, he should 
have done so, snd he may not cantend now that the conduet of the 
defendont amounted to a waiver. In the case of Iblingis Live Stock 
Ins. Go. ¥. Baker, guprm, it wae held thet where the policy pree 
vided thet any suit brought en it, must be brought within a cere 
tein limited period, and where the imeurer induced the policy 
helder to forego bringing any action, by hope of payment or othere 
wiee, it would be considered that the insurer had waived the 
limitation claune in the policy, and thet when once waived it 
camot be revived, after any eubetantini part of the limitation 
period had been lost, by the insurer telling the policy holder 
that nothing would te paid under the oclemim, or that, (as in the 
ease cited) the company had beaeme insolvent and nething could 
be gained by a suit. In that sase the court held that if there 
Was once a waiver it could not be reealled or revoked, the court 
saying: “If any substantial part of the time previded by the 
limitation is lost by reason of the waiver, the limitetion is 
wholly gone. It cannot be revived, nor cen the plaintiff be ree 
quired te sue within any time short of the statutery limi tations.® 
In that case it was urged, ae ii is urged here, that before the 
period of limitation expired, the policy holder knew that the 
eempany would pay nething on the lone, and further, if the time 
remaining within the peried of Limitations could be considered 
® rensonable time for bringing suit, the policy holder was bound 
by the conditions in the poliey and could not reeever unless he 


@ic bring suit within the period. fhe court held the contrary. 
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For the rensons stated, the judgment of the Municipal 
Court ia affirmed, 


AFP LENED. 


TAYLOR AND OfCOHHOX, JI, CONCUR, 
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UR. PRESIDING JULTIT®S FROMSOW delivered the oninion 


of the court. 


Thie was a preeecding in forcible entry and detainer. 
The plaintiff, as landiord, and the defendant, ae tenant, execu} 
‘ted a lease for an apartment, under date of February 4, 1919, 
by the terms of which the plaintiff lensed the defendant the 
apartzent for « period of two years beginning Oeteber 1, 1919, 
and ending September 30, 1921, “and from yenr te year thereafter 
umiegas end until this lease shall be terminated, at the date 
last sbove mentioned or et 2 like date in any subsequent year 
therenfter, by the giving by either party to the ether of net 
less than sixty (60) days notice in writing, of such terminne 
tion, which said notice shail be delivered in person or by ree 
gietered mail, * * * when to the les#ee, at the address of the 
Gemiced premises.” The defendant went into sorseseion under 
thie lense, The plaintiff identified a netiae, whieh he testie 
fied he had sent to the defendant by registered mail. He ine 
troduced in evidence the rescipt given him eat the time he dé¢e 
livered the notice to the postal authorities for registration, 
and mailing, and also the return receipt acknowledging receipt 
of the letter, under date of July 81, 1921, which return receipt 


bore the signature of Mri, Dowling, the defendant. This netice 
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which the plaintiff sent the defendant by registered mail was 
dated July a0, 1921, wan addressed to Mrs. Dowling ond read as 
follews: ‘Thier is to notify you that your lease on preminer 
Wo. 6211 South Park averme, third apartment, deted Pebruary 4, 
1918, expires on feptenber 30, 1921, and yor said lease in 


hereby terminated, to take effect on that date.* Thies notice 


wan signed by the pleintiff, 


The defendant refused to vacate the preaises on Sepe 
tember 3O, 1921, but tendered her monthly rental for Catebver, 
whieh the plaintiff refused te accept. Gn Octebser 1, there 


prececdings were instituted. 


Wo evidence wae introduecd by the defendant, but a 
motion wea made to find the issues for her, at the clome of the 
Plaintiff's ease, The only contention made in support of the 
appeal ig that the court erred in demying the defendant's motion, 
This contention ie based on a yaragrash im the lesee rending or 


follows: 


"Sixteenth. the service of any five dvyse' notice, 

or other notice ta quit, or demund for poreecsion, 

Or notice that the tenancy hereby ereated will be 
terminated on a dete therein named, ehell wot ef 
itself be deemed » termination hereef, nor shall 

the inetitution of any action of foreible entry or 
detainer be deemed « tersination hereof, nor shall any 
judgment for possession that may be rendered in such 
action be deemed ea termination hereof, whether such 
judgment shall have been rendered for nonepeyment of 
rent or for breach of any of the eovements in thie 
lease contained, nor shall the entry of such judgment, 
release the lessee from the obligation to pay the rent 
herety reserved to be paid during the balance of the 
term hereof, or during any extension hereof, mt the 
lessor may receive and collect any rent due from the 
Leesee, and the payment of said rent shall not waive 
or affect any such notice, suit or judguemt, or in 
any manner whatsoever waive, affeet, change, modify 
or alter any rights or remedies which the lessor may 
have by virtue hereof.” 


It ie contended that the provisions ef the foree 
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geing paragraph sre inconsintent with the provisions of the 
lease, ae first quoted sheve; that thie ambiguity in the 
lease is to be eenetrued against the landlord, and that under 
such w conatruction, the notice sent the defendant by recige 
tered mail was insufficient to effect a termination of the 
tenancy. This sontention is whodAly untenzble. Quite appnare 
ently the sixteenth paragraph was inserted in the leawe for 
the purpose of enabling the landlord to collect the amount 
stipulated in the lease as rant, fer the full period of time 
the premises might be occupied by the defendant, notwi thatande 
ing the deing of any of the things set forth in that parse 
graph. The parsgraph in question had nething to do with the 
right of the landlord to terminate the lease by m sixty days’ 


 potice in writing, sent t the tenant by registered mail. 


The Judgment ef the trial court, ewarding the 


Plaintiff possession is, therefore, offirmed. 


AP FIRM Be 


TAYLOR AND. Of SOHHOR, JJ, CONCUR.. 
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BR. PRSSIDING JUGTICN THOMSON delivered the ovinien 


of the court. 


this was s fereible entry and detainer preceuding. 
The plaintiff sued fer the sesrtexsion of a xarage and a barn 
in the reer of 1526 Weet Honree Street, in the City ef Chieage. 


it appears from the recerd thet the slaintiff, Herris, 
Made & written lence of the premises in question, to the d@e 
fendant Zakes. This lease contained a special eevenant and 
agreezent to the effect that the entrance to the barn would 
mlesys# renain unlecked #9 thnt the oenupants of the premises 
in frent of the bern could page back and forth through the 
barn with their garbage. The lense contained the usual convene 
ant ageinet subeletting without the consent of the leseor, in 
writing. The other defendant, Chimburie, was permitted, by 
Zakoes, to Occupy pert of the barn, and the slaintiff clsaime 
this was witheut hie consent. The contention oof the plaintiff 
in supcert of hie case, were to the effect that Sekon iad sube 
let part of the prominer without the plaintiff's eonsent, that ¢him 
wburis was using the presises in » manner ealeulated te injure thei 
reputation, and that the tenant, iskes, fmiled to keep the ene 


trance to the barn uniseked as stipulated is the lease. 
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The evidenee on all three of these issuer wae cone 

| flicting. Thene proceedings were instituted about the middle of 
Becember 1921. She plaintiff testified thet the defendant, Chime 
buris, secupied rooms on the sacond floor of the barn without his 
eonsent; thet feur er five weeke pricr to the beginning of this 
sult he saw a women go into the barn one night with Thimburis, 

and ister come out with him; thet about the middle of Yovenber 

he complained to Zakee about the violations of the terma af the 
lease, snd told him that if they continued he would put him out; 
that he complained te Zakee sbout hie conecompliance with the 

terms of the lease, ty which the tenante in the front part of 

the property were to have access ts the barn, eo as to pase te 

end fro with their garbage; that the only way te reach the alley 
was through the harm; that on » number of secasions he found the 
entrance to the barm barricaded ond the garbage plied in the yard; 
that the defencent, dakoe, hed subelet epace for the cars of others, 
in the barn, without hie censent. On OFoseteaxaminetion the plaine 
tiff admitted he hed received @ check from the defendant, Zakee, 
for the becenber rent, but he stxted thet he mailed the woney back, 
in the form of s money order, fe further admitted that sleng in 
June, 1921, he was upestairs in the barn, and saw Thimburie there 
at that tise, 


Several women who lived in the frant part of the pree 
mises, and who hed had oceenion to passe beck and forth through the 
barn to the alley with their Berhage, testified to numerous oees- 
sions when the barn deor wae elther lecked or barricaded or when 
automobiles were standing in front of it ao thet pasenge through 
the barn was impossible, Some of them also testified to the fact 
that the defendant, Chimburies, hed mace suggestive and insulting 


remarks to them ae they passed through the barn. One woaean core 
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ake 


reborsted the plaintiff eas to the incident to which he tertile 
fied concerning « woman going into thebarn ene night with the 
defendant, Chimburis, snd coming out with him » helf an hour or 


oo later. 


Chrimburis tertified that he hed Lived on the second 
floer of the bern for twenty yemre. He testified thet when 
Zakow received the lease involved here, from the pimintiff, 
Zakos teld him that ne did not have to move aut, he could 
stay there without paying enytuinmg end could wateh hie wrmehine. 
He denied ithe remarke testified to by the various women tene 
ants, referred to above. dakos teetified thet he hed bad a 
lease en thia barn for twenty twe years; that it wae always 
kept open as the leace required, f£% would seem from some of the 
suestions asked by the court, that the plaintiff sequired hia 
interest in the property in question sometime in June, 1921. 

The lease from him to Z2alos wae cénted Jane 15, 1921. On orerse 
exacination, Zakee adaitted that the vlaintiff hed complsined 
to him about the alleged misconduct of Thimburis, vat he elaime 
ed there was ne compleint ef thie kind on the part of the plaine 
tiff until he and the plaintiff had nad some trouble shout the 


plaintiff keeping « car of his ewn in the carsge. 


Zakos further toetified that he had never had any come 
Plainte, in the twentyetwo years he hed bed this berm, until the 
Plaintiff head taken possession of the preperty in the summer of 
2921. 


In euppert of their apgeal, the defendents eontend 
that the record shows that the plaintiff was rot entitled te perse 
eexion of tie premise involved, at the time he inntituted there 


preceedings, inaemuch as he had, at that time, secepted the rent 
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for the current wonth. im our opinion there ir nothing in 
this contention fer the record shown thet the plaintiff had 


returned the rant, 7 


The chief question involved hae te de with the 
alleged breagh of the condition in the lease, under whieh the 
door of the barn wis te be kept unlocked, and toe tenants in 
the front part of the psroyerty given access to the alley by 
means of s passage way through the barn. On this issue the 
evidence ig conflicting. The defendunts contend in their 
brief thet it wae evenly balanced. in our opinion the vie 
dence is suah se to #upoart the metion af the trial court 

in finding fer the plaintiff. At lexet, we are not in a posie 
tien to esy thet the finding ef the court is agsinet the monde 


feet weight of the evidence. 


The defendants alse contend that the netice verved by 
the plaintiff wae ineufficient. We are unable to find thnt any 
question wae raised in the trial court about the notiee, and it, 
therefore, cannot be raised hers, 


We find no errer in the reeerd and, thereforé, the 


judgaent of the “unieipal lourt is affirmed. 


JUDGLANT AFPIRE SE. 


TAILOR AND O'COWNOK, JJ, SORCUR, 
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BRe FREGEISANG TUSTIGR THOMSON delivered the opinion 


ef the saurt. 


By thie epoeelk the defendent serperetion seeks to 
reverse o judgment of the Yunicipel “ourt of Thieare, in the 
gus of $125.00, whiah wae there recovered egninat it by the 
plaintiff, 


it apoeare from the record that one Wileon had been 
injured by one ef ths gebse of the defendant company. The plaine 
tiff enteres inte # contract with Wilsen, wherein it wae previda 
thet he was te set ae Yileon's lawyer in preseeuting hie claim 
for dpmages agsinrt the defendant, end ae compensation was te 
receive oneehalf of such amount as might be reeovered by the plaine 
tiff, either by suit or otherwise. Foliewing the soneummation 
of this contract, there war seme negotiation beer and ferth and 
ultimately the defendant settled with Wilson, by paying him 
$250.00, without the krewhedge of the olaintiff. The latter 
then instituted the procecdings at bar, to enforee the attorney's 
lien he claimed sgninet the defendant, parsuant to the notice 


of iien which he had duly served upon it, 


Only one contention is made hy the defendant in support 





r 
* 





GA a, , 
ef) 
f 
S2@L ,(f Lhigé heli aointg® oonve « sar 
* — * 
oofiloga⸗a 
mOWt “Amita Ob en 
’ Regd SASTOIN R 
2OOADIED TO ‘ ! 
. ~ \ Ties Ah vet 
ss. een 4 : wl » “sone & a : $8 A a » = oa ; 9 
~tnail * 
—*& X ae | 
* O.. G ‘C — ——— 
—*24 Ke; ~ —* ch sone J bs he? 
ae hake S edt beesvilod RORUGHT BDLYOUY PEICioR GE) tu 
& Ge PRB eet fives ht te 
; ' » Bese? nx 
o — no tureoces dnndns Yas ond "teens ae yo 


* ——— 
err ak  egentad te five fog bode * ⸗ —— 


of? yw fk tertans drorenaa oreds saw Ho.tdw 00.8828 Ye " ; 
as 


“ae Aller ef 2H r ree — ete Ne Thien 
(aly vy 


i Xe Pee ay «i 


mod Nat moeii¥ ame dtd brenen os vont muamcan of 
coming O42 vqanyuee tnahacted usa $e een 04) te one * 
bobivow sev fi mlosore \unsLi¥ dé iw Somntuen # wank alae 
whale. whe gmbéuopnere at requel atmeedis on tea of wan od Fatt 
amd col nenegmen oa bra .smabaw We edd snahens Concent GH 
anda ts oss  hesevenes od tip pn ae davoas Asaua Qe Uadeane eviooet 
mo Lfammuanes 4 ———— “weolwredso xo tive ww wensie vate 
bom de1e? bea dond molialsogen } exe * a. — 9— to 
mid gaiyea vd , ton Li adhe bettie tnehestod od 
aedinl edt .¥thinints odd Yo ephodwone odd swodsin .90,0888 
gt qnexaten eet oovetnd of .xad fa apmibossenq ostY bet ed idant mead 
eotoon ott of Jnewezwe ,onadretod ate tamtege bomlele of meal. 


Val noqe devioe qsub bed of doide melt to 





 penmeen mh dumsented eds wi obaes ok eabbenteee emt wt J 


«te 


of ite appeal, which is that a contract between an attorney and 
his client, which was obtained by solicitation, cannot be the 
basie of an stierney’s lien. Defendant refere to the case of 
The YVeople v. Beregniak, 292 111, 305, ond cates there cited. 
After a careful examination of the record, we sre of the opine 
ion that it is not such se to persnit s conrideration of this 


contention made by the defendant. 


It is the plaintiff's testimony that the contract he 
made with @ileen was not wolieited by him, but that he went te 
gee Yileon in response te s telephone esti. Wileen eppeared 
se a witnees for the defendant and hin testiaony wan to the 
eontrary. The issues in this eare were presented te the seurt 
without a jury, and in deciding the save, the trinl court dise 
timetly intinsted thet he believed the testimeny ef the plaine 
tiff rather than thet of the defenient, therefere, the court 
found the issues fer the plaintiff, believing that he Kad net 
eOlicited “ileson's care, We have carefully reed the testimony, 
as found in the record. Thet of the plaintiff is eerteinly eleere 
er than the testimony cf Wileon, ar the trial court #nid in eone 
nection with hie finding. Wilson testified as to being solicited 
by someone in the receiving room of the horpital, to which he 
vent after his injury, «nd he stated that thio seme person whe 
selieited him in the receiving room appeared later at his bede 
eide, on the same dey, whieh wae Sunday. te further testified 
that he could not identify the plaintiff ar the men who solicited 
him in the receiving room of the henpital, and later visited him. 
4t appears, without contradiction, however, that the glaintiff 
id go to the hoepital and confer with Wilson, and there concluded 


his arrangement which ended in Wilson signing « power of attorney 
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which wee the basis of the contract between than, but it appware 
that this transaction took place » dey or two after the day 


Wilson war injured. 


We are unable to omy, from the record, that the finding 
of the trial court wae agoinet the manifest weight of the evidenw . 
The judgment of the Guniecipml Court is, therefore, affirmed. 
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Appellees, 


ve rs GLAGULR SOURT, a 


ff QOOR COUNTY, ca 
QUALITY WET WAGM LAUNDRY, > lee 


f r 


a& aorporation, « L 


if Ne ao f 
4 vA Appellant. a 


BR, PRAGIDING JUVPITE PHOMBON delivered the evinicn 


ef the court, 


By this aotéon the olsintiff seught to recever damager 
for injuries slleged to have been recoived when he wan struck by 
amotor vehicle or automobile truck, driven by one Goodman, in 
the service of the defendont corporation. The ection wee begun 
againet both the scerperation and Geodman, The sumone wee ree 
turned af served on ths cerporation but indieated that Goodman 
had not been found. A default wan duly entered oe to the corpore 
ation for want of appearance, and several menihe later the suit 
wae digjiered ae to Scedman. On pleintiff's motion a jury wae 
Called and damages were axzseesed axninest the eerporation in the 
ew of 3505.00 and judgment wae entered agsinet the corporation 


for that amount. 


®ithin the Judgment term the corporetion entered ite 
appearnnce end saeved to set aside the verdict ond Judgment. In 
suppert of that motion, certain of fidavite were filed, to which 
the plaintiff fileé counter affidavite, On « consideration of 
these affidavitea the court gentinued the hesring se thet certain 
ef the affianie could be brought in to teetify ig open eeurt. 


The sourt lester heard thie teetimony and after a consideration 
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of the affidavits and the testimony, the defendant's motion te 
vacate and set aeide the judgment wae denied. io reverse that 


judgment the defendant has perfected thie appeal, 


It de the well established rule in thie State that 
motions to Yaente and eet agide judgments entered hy default are 
addressee’ to the sound diseretion of the court, and ordere of the 
court denying such motione will sol be reverred unless it is 
ehown that the trial court abused thot diseretion, Hiteghe v. 
City of Chicago, 280 Lll, 268, 


The defendant seeking ta have a judgment by defnubt 
set aside, must show both that he has a meritorious defense te 
the action and that the entry of the default and jucgment againat 
him wee not eecasiened by any lack of diligence on hie part, but 
that he exereiseddue diligence sae to hie righte in the premiees. 
Hiteche v. Sity of Chisago, supra; Hartford Life ing. CO. Ve 
Rossiter, 196 ili. 277. in conneetion with the sotion of the 
defendant to eet aside ths default and judgment in the case at 
bear, affidcavite were submitted te the effect that the defende 
ant hed a seriterious defense to the plaintiff's esetion and alse 
thet Khe had exercived duc diligence. The only controversy ine 
volved on this apoenl hre te do with the latter question, and 
the question of the defendant's diligence depends on the further 
question ef whether the defendant wer greperly served with @ume 
mons ae indiented by the return of the sheriff. If the service 
wae proger, the trial court did net err in overruling the motion 


to varate. 


Under our etatutes, (Th.110, Sec. 3, J.& Ae par, 8545) 
it is provided thet a corporation may be served with process “by 
leaving a cepy thereof with ite president, if he ean be found 


in the county in which the suit is breught. If he shell not be 
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found in the county, then by leaving a copy of the process with ay 
clerk, secretary, superintendent, general agent, cashier, principal, 
directer, engineer, conductor, station agent or any agent of said 
company, found in the county." The awnnonn here involved wan ree 
turned ty the ehariff with the following notation: “Served this 
writ on the within nemed, Quality Yet Waeh Leundry, 4 sorporaticn, 
by delivering a sony thereof to A. B. Shipman, minager ond agent 

ef eaid corporation, thia firet day of Sereh, 1921. The prenie 
dent of exid caryporation not found in my county. The other wi the 
in mamed defendant not found im my county, Gherler ¥. Petera, 


Sheriff, by sdward J, Anderson, Leputy.* 


in tuppert of the motion to vacate the defendant sube 
mitted the effidsvit ef one John ¥. Gibbome, to the effect that 
@aia affiant was the president of the defendant corperstion, at 
the time of the services of thie eumsonas that Joke i. Gibbens was 
vice president and Julia Wi, Gibbons, seeretary end treasurer of the 
corporation; that the aeffiant wae the active manager of the corpore 
stion, had an offise on the presises eceupied by the eorporation, 
anc devoted his entire time te ite tuvinese, and could be found at 
bis eaid office at ali times during February ond Uarch, 1921; that 
7, & Gibbons, vies president, secupied an office on the preal ser 
9f the cerporation, and could be foand there at ell times during 
February and Yareh, 1921; that Jilia 4. Gibbone, feeretary and 
treasurer cecupied a desk upen the prenives ef the earporastion; 
that affiant at ne time attempted to evade service of the ounmonge 
end that service was not had upon him, «nd that neo notice ef the 
pendency of the suit wae given him or the eerporation; thst the 
firet knowledge he had of the judgzent againat the corporation and 
in faver of the plaintiff cane to him on Gateber 31, 1922, when he 


Wae notified by « message from the “hicage Leundry Owners' Asseciee 
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tion, of which the defendant wns a member. The defendent alee 
submitted the affidavit of BR. &. Shipman, to the effect that at 
the time of the slieged servine of summons on the defendant, he 
was employed by it as forenan of the Wash reom; that in the menth 
of March, 1921, if the presence of one Vorbiliion, one of the 
defendant's empleyeur, some person entered the premises of the 
defendant and etated that be wae an officer and asked for Goodman, 
and affiant told him thatyGoodmen was sot thers and the offierr 
stated that he hod «9 summons fer doordman and that someone would 
have to sign fer it, wherenpon, the effiant, st the request of 

the offiesr and tn the prormence of Verbilliong signed some paper, 
the oontents of which he @id not knew; thet the officer left no 
eummens with him, or any other paper of any kind, sand that he 
never said anything of thin eceurrence to any of the officers 

ef the corgveration until Ceteber 31, 1921, when the president ine 
terrogated him; that be esid nething to the officers ef the core 
peration because he thought the mugmene wes a matter whieh involved 
Goodman only. thipman'ts «ffidavit wes further to the effect that 
he was not an officer of the corporation, owned no «teck, and that 
hie duties were confined solely to the wash room and thet he did 
not “perform any oot of agenesy for ihe corporation*, nor gure 


ehas@ supplies nor anke cheekr or sotes on ite behalf. 


The affidavit of Verbillion wae alee submitted to the 
effest thit he wae working in the wash reeg in March, 1921, when. the 
officer entered, snying he hed ® ewimone; that he asked fer r. 
Goodman, and Shipmen esid he wae ret thoerey that the officer then 
said it would be necesnary for someone te sign for the SUMMONG, 
whereupon Shipman signed a paper, whieh the offieer then put in 
his pocket; that the officer did not leave any fusmens or other 


Paper of any kind with Shipman. The affidavit of “ohn &. Gibbons 
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was alwo eulmitted, to the @fect that he wan the vioeeprasident 
ef defendant corporation ond thet he hod no knowledge of thin euit 
prior to October 31, 1921; that he never received any service of 
suamonn ox other written or oral notice of the suit. The effie 


davwit of Julia N. Gibvens, to tha came effect, warn alse submitted. 


Im Oppomition to the motion, the oleaintiff submitted 
the affidavit of the deputy sheriff Andervon, te the ef fect that 
in the regular performance of hie duties, he hod eeaneion to mere 
service of proeese® on the defendant eorporetion, end thet on Mareh 
1, 1921, he werved ssid corporation with said suemens, by reading 
and leaving a copy thereef, with R. 8. Ghigpman, ite enneger and 
agents that before much eerviee, he mace due igquiry for the pree 
eident of the cergeration, in order to make service upon him, but 
was teld he wae not on the premises; thet when he served Shipman, 
the latter acked when the care wae coming up fer trial ond affiant 
told him he would have to look at the resords to find out; that 
he did not ask Shiomen to sign hin neme te anything, and that 
Shipman did not sign any paper. 


When ¢alied into open court to testify Shipman stated 
the facts just ag he hed set them forth in bis affidavit. Vere 
biilien testified that on the e¢easion of the alleged service, the 
officer stepped into the door and “wanted zoweene whe was in charge 
of the laundry, he didn't eare who it wee, end, of aourse, Mr. 
Shipnam seme up then oni thinge were hended over te him". He fure 
ther seid: *1 stepped aside to let him in there to take cnre of 
the man." He further testified, se set forth in his affidavit 
that the officer said he was looking for Goodmans that he woe 


looking for someone in charge of the laundry so he esuld find out 


“where Al Goodean's tusinese Was"; that he saw the officer hamwa 


Peper to Shipman and saw the latter eign it and return it te the 


at ane 
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Anderaon, the deputy, testified that the torritory 
he covered was from the Leake Street to Mmleted Street and from 
B7?th dtreet to SOth Street in the City of Chioage; that when he 
went te the premises of the defendant to serve the summons in 
question, eaid preniser being leeated ot 458 Wert 5th Street, 
he entered and asked if the president of the concern wee thore 
ond was told that he wen net, whereapon, he aeked fer the next 
man in charge, and Ke war told thet @ man by the name of Shipman 
wae the next man; thet Chignan then come up and the witness asked 
him if he was the mansger of the business end he anid thet he 
wag; that the witreses then tald him that he had & eworgne te perve, 
“on the Quelity Wet Yeeh, = corporation,” that he then gave Shipe 
mana copy of the summnona, reading the origingl to himy that uvon 
hie request, Ghipman gave Kim bie initisis, whieh the vitners 
wrete on the criginal sumsenc, putting thet in his pooket and 
giving the copy to Ghipman; thet be did net beve a sumone for 
Goodman, and never mentioned hia name, ae that summons belonged 
to a deputy in a territory further eouth, where Goodman liveds 
that he did not ask Shipmen te sign anything; toet he did net go 


into the offiaw; that he did aot remember that anybedy wae in there. 


After hearing this tevstimany the trial court announced 
that he believed the deputy hed served the simmons in the neusl 
way leaving a copy with Shipman, end be stated that he believed 
the witness, and thet Shipmen and Verbillion were testifying false. 
ly when they stated the contrary, The deseription of the visit 
of the deputy to the defendant's prewives, ae described by these 
two witneesee wae not such as to insure confidence in then, On 


the whele record the trial court wae warranted in reaching the cone 


clusion that on Sareh 1, 1921, the deputy sheriff vieited the pree 


Mises of the defendant eerporation; that upon making inquiry for, 


ae 
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the president he was told he was not in ond that upon making 
further inguiry for the amen next in charge, he was referred to 
Shipman; that he then read the summone in question to Shipman 
and gave him a copy of it; and that Shipman was « foreman in the 
defendont's empley. mn there facts, there was good service of 
summons on the corporation. Hething further appearing to exe 
Plain why no appearance wae entered, resulting in the corporse 
tion being defaulted, there was no preper showing in suppert of 
the defendant's motion of due diligence on its part and it war 
therefore not error when the trial court everruled that motion, 
The order of the Cireult Court, sppenled from, ic therefore 


affirmed. 


ORDER AFFIRMED, 


TAYLOR AMD O'CONNOR, JJ, CONCUR. 
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of the aourt. 


Thies wae ea will for the partition of aertein real 
estate, fhe complainents, John and Peter Gerrity, and the 
defendents, “Michael and Jemes Gerrity, were the only heirs at 
law ef one Mligabeth Gerrity, who, upon her death, war siesed 
of the two pieces of real estate, the partition of which was 
sought by the bill filled by the compleinante. After the issues 
head been duly joined, a reference wee had to a Kester, before 
whom the parties appeared and submitied their proof. in due 
time the Mester subsitied his first report, following which 
a decree of sale wee entered. The sale was duby bed and the 
Master made a regort thereof, and the court entered its decree 
eonfixrming the sale. Gn the first sale, the defendants bid in 
the property for the eum of $3600.00, ond they paid the Uneter 
$180.00 cath on aceount of their bid. The decree confirming 
this sale ordered the purchasers to pay the balance ef the pure 
ahase price within ten days of the delivery of the abstracts 
of title, and directed the Haster te exeaute a proper conveye 
ance, upen the payment of thie belance, and further, te hold 
the proceeds pending the further erder of the court as to dite 


tribution. TYThie deeree further referred the enure to the 
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Master again to take an account of rents collected and expenses 
dneurred, and directed him to report the same with a propor 


order fer distribution. 


The Master heard certain evidence in connection with 
thie reference fox an accounting, and in due time submitted a 
supplemental report showing that the complainant, John J. Gerre 
ity, had aollected certain rents and thst certain allowances shed 
be made for expenses incurred and thet certain other itema should 
be deducted from the proceeds before dietribution. In this ree 
port the Master further reported that $1500.06 had been paid by 
the defendants on account of thelr purchase price of $3600.00. 
The record shows that the defendants duly filed ebjeeticns to 
this report, which were overruled. Later, on motion of come 
pleainants, the court ordered that the defendants! objections 
to the Jaster's supplemental report stend as exceptions therete, 
and the court, on complainants’ ~otion, further entered a rule 
on the defendants to pay the baianee of the purchese price, te 
the faster, within 5 days. By this orderthe defenieniat exeepe 
tions to the Haster's report were ordered to be pinced on the 
eontested motion calendar of the court for further hearing. There 
is nothing in tie reeord te indieate the finel dievosition made 
of these exceptions to the report of the “aster, covering the 


eatter of the accounting, 


The record shews that at a later date the trial esurt 
entered an order, on motion of compininents, finding that the 
defendants had become the purchasers of the property in quese 
tion at the Master's enle, at the price of $3606.00; that theree 
after they had received abstracts of the title te the property, 
and that still later they had paid the Haster $1560.00 and that 
there still remained due from them the sum of $2100.00, and ordere 


ing the defendants to Bey the Master the further sun ef $839.02, 
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within five days, and cause to be cancelled and relensed of recerd 
and surrendered to the Waster, cortain notes and trust deeds appeare 
ing ageinest the property, or im lieu thereef, to pay into the 
Master's hands the further sum of $2100.00, or in defsult of doing 
either of these things, to show cause, in seven days, why the 
property should not be reeold at their riek and expense. In due 
time the defendants filed their answer to this rule, and the ree 
cord showe thet upon the hearing of thie matter the court neld 

that the anewer made by the defendants to the rule was insufficient, 
and the decree wiich the court hed entered, confirming the firet 
sele by the daster, was vacated and eet aside in so far ae it cone 
firmed that sale, and the court entered an order to the effect 
that the premises in question be resold at the risk and expenre 

of the purchasers at the firet sale. The aster accordingly held 
anether enle, in the meantime the defendants filed a petition 

for an order directing the Mester to return the deposit they had 
made on the criginal eele. Later, the Master made =» report of 

the secend sale, from which it sppears that on this eale the dee 
fendante again became the purchasers of the property, for $2755.00, 
on account of which bid, they had depesited with the Hacter the 

sum of $80.00 in cash, Following this, the court entered « dee 
eree confirming the second wale, finding thet the reasenable certs 
enc fees of the aster incident to the second ssle, wee 954.20, 

and direeting that the same be taxed as coste and paid out of 

the mum of $1560.00 remaining in the hends eof the Master en ace 
count of the former sale. Yhie decree further reeited thei it 
eppeared that the dsfendante had bid $3600.00 on the firsteale 

and paid if the sun of $1500.00, and had failed to show any good 
or eufficient csuse for their failure to pay the balance, where 
fore, & reenale had been ordered at their risk end expense ond fure 


ther that on the resele eof thepremises the defendants had again 
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purchased the preperty for $2755.00 and that on eecount ef the 
resale, there was therefore a lose of $8865.00 in addition te 
the expense of the rveale. The decree then ordered that the 
defendants be charged with this sum of $845,000, end directed 
the Master to retain thet amount out of the $1500.00 held by 
him, which the defendants had paid in on the first sele, or 
that it be charged against the purchase price of $2765.00, as 
sGon an it might ve paid. The decree then recited that it 
further appearing ta the court that out ef the sam of 41500,00 
paid on the first sale, there remained in the Master's bands 
the sum of $660.80, it was ordvred that the defundente be given 
eredit for that amount by the Master upon the purchase price 

at the sesond gele, and that the defendants pay the balance to 
the Kaster within ten days from the delivery of abstrects of 
title. It wae further decread that upon reeeiving the valance 
of the purchase price, the Master make prover conveyances te the 
defendants, and on receiving the purchese Brice, retum the rane 


to the gourt with the proper order of distribution. 


The eppeal which the defendants have perfected is an apcoed 
from the decree of the trial court appreving the Master's report 
ef resale. 


in his statement of the ease the counsel fer defende 
ants gaye that “the only dispute that arose in the whole matter 
was over the accounting by John J. Gerrity for the rents fer ime 
preved property." Keference is then made to the disputed items 
ifvolved in the accounting, which couneel saye makes up “the 


whele issue before the court," 


We underetend that the defendants contend in sapport 
of their appeal that; (a) the trial court should have ordered 
the Kester to return te them, the $1500.00paid in ct the firet 
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anle; (b). that their objections to the laster's report on the 


accounting should have been sustained. 


The order of resale mada no reference to the $1500.00 
in the hands of the Master, which defendante had paid in on the 
first sale. When the reaale was had, and it appeared from the 
report of the Maetor thereon thet the defandsnts were again the 
purchasers, it wan entirely prover for the seourt to decree that 
the $1500.00 in the hands of the Master, by reason of the dee 
fendante purchane at the firet sale, be treated as 2 payment 
by them en the neeond tale. Theat was the effeet of the terms 
of the deoree sappenled from, so far as they affected this $1500.00, 


The ebjecantiones of the defendants to the report ef the 
Master, on the aceounting, are not preperly befere us. They are 
in no way involved in this appeal, which is from the deerce cone 
firming the resale of the premises in question, Theat decree does 
not mention, ner doer it take inte account or dispose of, any of 


the items mentioned in the Master's repert on the accounting. 


The sourt, in the decree appesied from, properly charged 
against the defendsnta, both the ceste ($54.20) and the legs 
($845.60) incident to the resale of the premises. The resale 


was carried out properly and in compliance with the law. Hill v, 


Hill, 5@ Ill. 239. 


Defendants argue thet it was errer te sustain the 
Master's supplenental repert on the aceointing, in which stterney's 
fees were “allowed and texed as costs." Tre Master's supplemental 
report recommends an allwwance of attorney's fees te golicitere 
for complainaats. The record dose not show what, if any, dise 


position was made ef the exceptions ef defendants to thie report 
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ner doen the record disclose any erder tw which thie item of fees 
was taxed ae costs. it wae not so taxed, nor ie it mentioned in 
any way, in the decree appealed from and it is therefers not ine 
volved on this appeal. 


It seems further to be the defendants’ contention that 
it was error to order # resale of the premieee in question, pende 
ing a settlenent of the dispute between the parties over the 
accounting. This, likewiee, ic 2 question net invelved on this 
appenl. Se far ap the record dizseloses there war neither ohjeae 
tion nor exception taken ty the defendants t© the order of the 
eourt finding their aneweres te the rule entered on them te come 
plete the first purchsese or show cause why the premirzes should not 
be — at their risk and expense, wholly insufficient, setting 
aside that part of s prior order or decree by whieh the first 
sale was confirmed and directing the Maeter to resell the premises. 


The defendents are in no position to urge the matter now. 


So far as the reeord shows, me exceptions were ever 
filed by the defendants to the report of the Master on the resale 
of the pregises in question, on which the deeree appealed from was 
entered, as contemplated hy the etatute (ch.106, ses. 20) and ve 
are unable to see from the record, any reason why the decree as 


entered was in any wey erroneous. 
The decree anpesled from is, therefore, affirmed. 


DECKEE APFINEED, 


TAXLOR AND O'SONMOR, JJ. CONCUR. 
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MR. FUSTIGH GO CONNOR delivered the opinion of 
the court. 


Flaintiff brought an setion of attachpgent acainet 
the defencentea eceeking to recover $676.00, whieh amount ir 
made up of veven items, claimed as deawegee suffered by her 
by reason of the defends nts! refunal to carry out » contract 
entered into with plaintiff ehereby plaintiff woe te purchare 
frows theo a certain piece of roml estete in Thieago. The 
effidavit shows defendants are residents of ‘slifornia. ‘The 
writ wee levied on certain real ectate in Chinngo and served on 
other parties se garnishees, Afterwerde on July 1a, 1041, the 
writien appearance of the defendants wae filed by Aiterney 
Albert Gehaffner. On Auguet 4 fellowing the case was heard 
before the court witout a jury. The court sustained thw 
attachment and entered « finding end judgment in faver of 
plaintiff for $560.00, The garnishees were disaharged. On 
Septenber 22, 1921, the defenconte by their attorney, ©. Le 
Sareody, moved the sceurt thet the Judgment be vacated and ret 
aside, snd in suppert of the sotion tem affidevite were sube 
mitted. The option was overruled. A writ of error hae been 
med out of thie court and the entire record is before us for 


review, 
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It is sentended that the court ehould have set aside 
the judgment on the ground that the atternay who entered the 
defendante’ appearence wae not suthorigzed to do so, In the 
View we take of the case it is unnecessary for un to pees upon 
this point for the renson that the judgment must be reversed 
because the evidence doer nat support the itens set up in plaine 
tiff's« statement of claim. The firet ites im the stetenent of 
Claim in fer bourd for plaintiff and her family from May 1 to 
the date of the eult, 990.00. There de not o werd of evidence 
to euppert this item, The next iten te $25.00 paid for examine 
ing on whutvest. There @ie vome evidence offered tending te 
show that & pereon other than an atiorney at lee had examined 
an abstract, and upon objection thie evidence wae exeinded, 1 
that there ig no evidence in the record te qurtein thin item. 
The next iter is one of 986,00 that plaintiff cleime she wae 
compelled te pay to heave certain of her furniture meved and 
etered. She offered evidenee tending te chow that che had ine 
eurred for thie $460,85. The next item ia fer $38,00 which 
amount pleintiff claimed she would baye te spend when she was 
able ta rest @ flat to bave the furniture moved beck again. 
There wes no evidence ef this abeall. Kor could there be, bee 
eause it wae too uncertain. The mext dion is one of $446.06, 
being inecreseed rentel for twelve monthe at the rete of §20,06 
per month whieh plaintiff claimed she would be compelled to pay. 
No evidence wee offered tending ts prove thin faet. The next 
iten is one of $6.00 whieh plaintiff elaime an a less of ine 
terest on account of a deposit she wade. There wee some evie 
denes tending to show that plaintiff hed made o degoeit of 
$200.00, but it is entirely imeufficiest to euppert the item 
of $5.00, The laet item in plaintiff's otatesent ef claim 
is for $225.00, which plaintiff e¢laime she hea been compelled 
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to expend in time and effert im loeking for m flat for rent, 
and that her time and services spent for thet purpose ware 
reasonably worth that avcunt, There is some testimony that 
Plaintiff had been leoking fer a flat or avartsuent but ast a 
word that would warrant the allewnnese of any part ef thie item. 


Some svidenae should have bean intreduced, 


Sines the evidence in the reeerd dees net wuvvert 
any of the iteme in plaintiff's statement ef claim, the Judge 
ment cannot stend and it will mecerdingly be revermed end the 


gause remanded. 


REVERED AND AeMAND ID. 


THOKCON, PJ. ANY TAYLOR, J, SORSUR. 
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uo « amis pr, 11, 1923, 
JOGRPH J, ONLONG, y 
Plaintiff in irrer, i 


stron 10 


SYPRAION COURT, 





Ve 


\ ; 
PRROY COFFIN, JONLPA P, & COOe SOUNTY. 


GUARY, ALEXANDER JouNeON, 
Civil rar Coma srionerg- 
eof the “ity of Chicage, 2 
KB. W » Seeretazy’ of 
seid Civil Service Commisoion, 


at 
befain dante in Errer. 
i we 5 EY Oy or As ee A a — 
—⸗ wi F tole ODS 
MA. JUSTLGL OT GONNOR delivered the o inion ef 


the court. 


Jocuph ¢. Gnions filed « petition for a writ of 
gertiorayi in the Superior Sourt of “eok County dirccted 


⸗ 


against the Civil ere en were epionere of Chiecsge and the 
eeoretary of the commission to certify to the eeurt procevde 
inge hed before the comedevzion involving Onions’ discharge 

by the coweiesion as « civil service exsleyee, The defendante 
filed their return t: the writ. A motion of the petitioner 

t® quarh the procecdings of the comcispion ene overruled, ond 
# motion of the defendants to quaeh the writ of gortiorari 
wes allowed ond the petition diemivsed, to reverse which the 


petitiener prosecutecse this writ of error. 


The record diseloser that petitioner was working 
for the aity in ite aleesnified service as an arelight trismer; 
that he was suspended, charges filed agninet him, ond after 
a hearing he was discharged. The contention ef the petitioner 
is that the finding of the commierioners against him ie ine 


sufficient. That finding is as felicws: “"Jypen investigation 


—a sae 


PV i 





’ v f 
/ ae 
seek ,{[f£ ,t4A belit nolintgO Baccs 







ot 
ßinen AOLKRKUS 
e¥THUCD XO0D 






RE 
eaotaa beamed oof 


2 
Cu 
Le 
ab 
* 
— 
> 
9 
4 
a 
cm 
Mi 
= 
J 


to moind 2 96d Oete Risk AUHEGE'G BOLPAVY ose a 
-owon eat 


‘te g2te w TOY mead e be Lit. sredad 2. Agee | one 





baveeudd waved dood to fumed veitoge esd nt Juppeheees — 


old Date — wremoinasmae? pe kind fkval off -tentepe 
ehesowny tuyan ont? of YtETuee es Melnainoes dd te yxasenned 
‘ey taien tS —E rtareat moitetewoe ed? exalted buf aga 


almetestes e@ff .eeyotare octvyies Livio » on cotarizary va et 
seoxctsidsg oth Ye noifem A thew ats of ometes xiets bony 


bee ,boLirriewe aie colcetowon aft Yo aguibvenote odd daoup OF 
Einxottyee Ye thie od? Momip oF adeahaw ted ot) te notions 
ov? “oldw getwver of ,beeo ke ks moteateg o69 tne Bowells aaw 
stot Te site sine — wrels Aeeu 


gnivsew sow teavtt loeq Jatt aoeefon dd pravet wal 
gtonakas sgilete me ae Goivuse beAtAenate off mt io oat xe 
testa bee ald jechepe bell) ssyteio ,bebaeqame ome ext nike 
womets tveq odd YO Boltwesnen ect .boyeadoesh waw od patteca s 
— «i mid saningo wrsmoinekmmoo ods Te getansk ond sods oh 


| pedemgttoynd neq” iaroliet on ai gnibal? iast .duetodtiwe 


— 


ake 


of within charges, we find that annotice stating the time 
when and the place where tsie investigution wae to be held, 
together with « aopy ef the charges herein, war duly served 
on eald Nenry A. Cord and Joweph J. Onions were than five days 
prior to thie investigation by registered sail; ond the said 
Henry A. Cord and Joseph J, Gnicne appeared in person and 
were represented by counsel. thereupon the vwilnessee were 
aworn ond their evidence was heard hy the commission. And 
we further find from the evidence that the said Henry A. Cord 
aud Joeeph J, Cniona are guilty ae cherged in the within and 
foregoing cherges, and order thet they be discharged from the 
Dept. of Gas and Klee. and from the sarviee of the Sity of 


s 


Oni ange. * 


The argument of petitioner is thet the finding of the 
eommicgion removing him from hie position stated no evidence or 
any feete justifying the removal, the only finding being that 
he was guilty “as charged." In a recent epinien bended down in 
the oase of Honry As Gord Ve Spotting et oh., Gen. £7063, we 
held thie eame finding ineufficient, besing our deeision on the 
holding in the case of Yunkhouger v. effin, 301 ill, 257. what 


ws there enid ia apvliseble here, becatse it ayoesre thst the 






finding made ageinst petitioner and Serd wae the same. They were 
tried at tke sane time and one finding entered ageinet beth. 

it foliown, therefore, that for the reasons stated in the opine 
iene in the Cord and Funkhouser cever the judament of the Supere 
ior Sourt of “ook Sounty was wrong «nd it ie reversed and the 
oause remanded with direatione to quash the procacdings of the 
Sivil Service “ommi esion, 


REVERSAD AND RENANDAD #ITH DLANSTIONS. 


THOMSON,F.J, AWD TAYLON, J. ICONCUR. 
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MR, JUSTIC“® O'GONNHGON delivered the oginien of the 


gourt. 


Anne Bilek brought an action ef replevin sgninet 
John J, Garrity, Superintendent of Police ef Chiasg0, to ree 
cover enpesecrion of an autereblle ghicak she ¢leimed belonged 
te her. The snr was taken under the writ end delivered to her. 
Thateher %. Hoyt intervened claiming the sar in question was 
hie property. Upon the trial the jury returned a verdict finde 
ing the right of property in plaintiff end sesesring her damagcee 


at $178.00, to reverse which ‘oyt prosenates thie eopeml. 


the evidence discloses that the defendant floyt in 
March, 1916, purchased a Beerlese sutomebile from the Hughey 
Seter Company of Chieage, which company was the lecal agent of 
the Peerless Company; that Hoyt used the oar until about Kay 28, 
1917, when he purehased another Peerless and traded in the old 
Car af part payment. He used the seeond eer from the time he 
purchased it until some time in 1918 when he vurehssed a third 
ear of the sane make from the seme company, leming the second 
car, which was later to be returned te him, with the ag eney . 
Whide the eeconi car was in the agency's poeseerion, and sometime 


during the month of Auguet, 1918, it wee stolen. Neyt apveere te 
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have been unable to locate it after that time and nothing was 
heard from it until about June £26, 1920, when the city police 
@laimed to have found it in a gereage at 1214 West Congrers 
etreet, Chicago. At that time the cnr wae in the porseenion 
ef Charles Kotek whe claimed to have purchased it from one 
John J. Fields on February 2%, 1919. About a year later, 
January 26, 1920, Kotek elaime to have eeld or given the car 

to plaintiff, his mothereinelaw, with whom he was Living at 

the place where the police found the car. When the police 
firet sew the car they ascerisined the engine number and serial 
mumber and cheered then with the police records of stolen autee 
mobiles. The following dsy they tock the car and Kotek to the 
Detective Bureau and from there called Apyt over to identify 
the car. Hoyt examined the ear and stated that it was hin. 
Kotek war then pleced under arreet, Uhrea daye leter, the 

@ar etill being in the possession of tie police, plaintiff 


brought this suit. the ferezeing facta are undie sated. 


The enly contreverted question in the case wae whether 
the car belonged to Soyt. Kotek testified thet in February, 
1919, he wae conducting o saloon ond restaurant and thet Vielde, 
from whom he later purchased the ear, wan one of hie regular 
sustomers and that he hed known him for a couple of years prior 
to that time; that he saw Fields driving the car for shout eiz 
wonthes before he purghased it; that en February 28, 1919, he 
bought the car from Fields for $1150.00 paying §150.00 down; 
that s bill of sale was made ont on that dete but was not delive - 
#¢ te him until he paid the balence ef $1,000.00, whieh wes about 
two weeks thereafter; that at that time he drew s cheek to hie 
own order for $1,000.00, had it Cashed, paid the money te Fields 
and received the bili of esle. The bill of sale ens offered in 


evidence hy the plaintiff and describes the ear as "A Seven ponte 
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enger Peerless car, Model 56 - 1917 + Sngine No. $3323." The 
witness further teetified that he used the car until about Jane 
wary 26, 1920, when he executed and delivered » bil] of wale 

for it to his motheréinelow bat that she did not pay him anye 
thing for it, that it wae merely a gift. Theat bill of anle 

war offered in evidenre and desoriber the ear ap a seven pape 
wenger Peerlace touring car, "Model 56, Ne. 170428, Ungine He. 
33323." Pisintiff alee effered in evidence 2 License obtained 
ty her from the eeoratary of State. otek further testified 
that about June 27, 1920, he wae cleaning the oar in hia garage 
at 1414 West Congress Street when tuo city detectives came saleng 
and stated that they were debailed on stelen sutomebilesas that 
the officers execined the nuanbere on thecear ond siated thet they 
thought the numbers corresponded with the mambers of a car that 
had been reported stolen; that they further steted they would ine 
vestigate anc advise the witness. he next day thay telephoned 
the witness's wife and told her they were coming te get the cur. 
When they arrived the witness wes there and they told him the 
ear hed been stolen. The witness voluntarily drove then to the 
Detective Bureau. He told thom he hed a Will ef sale for the 
enr in the bank. They pleced him under arrest ond when the matter 
wae heard in the police court he was discharged, no witness avponre 
ing agninet him. Ue further testified that he saw the pelice ure 
ing the automobile and that he had his mothereinelaw bring the 
replevin suit. On crorseexamination he tertified that he the ught 
Fields wes in the manufacturing business wut that he did not know 
where he lived; that he heard that Yielde war in business about 
two blocks from where the witness lived but that ha hed never 
seen Field's place. He further testified that the numbers on the 
bill of sale were the sase as the mumbere on the ear; thet the 


Bumber on the engine and the number on the chanel iron "thet rane 
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along on the truck is the same number that is punched out on 
the engine, and thet mumber is $3323." ie further teetified 
that he did not mean the number on the chaseio; that he sever 
looked at that part of the maehine; that he ¢id not know what 
number wae on the ahaeeis. The witness further te#tified that 
while the car ws held by the police, and efter he bad heard 
aw Sr. Cooley's nawe mentioned in sonneetion with it, he went 
te see him in the O14 Colony Building to learn if the cer hed 
been wtolen; that he saw Kr. Cooley and the latter stated he 


did not want to have anything te do with it. 


Rdward Dettman, for the defendant, testified that he 
wae and had been a police officer for a manber of years, working 
in the eutombile department for about two yeare; that bin dutier 
were to investigate stolen sutemobiles; that im the Intter part 
ef June, 1926, he and hie partner Officer Yoodrich went to plaine 
tiff'e preaises on @ert “Tongress Street, welked down om alley snd 
looked «at the car in quemtions that he isoked at the moter numte 
ber and recollected thet he had seen the seme number in his beok 
where a record of stolen automobiles was kept; thet an the same 
day he exeaxined the reeordn at polise headquarters and saw thet 
the car in plaintiff's garage hed been stolen in 1914 from Flye 
mouth Place and Yan Buren Street; that Kp. Cooley had reported 
the cur as stolen; that the numbers on the car corresponded with 
the mumbers in the police records; that ihe moter number was 2715; 
that the serial number on the brane plate was wrong and apoeared 
to have been changed; that the number stamped on the channel iron 
wae 170539; that that namber was net the same ar the ene on the 
brass plate; thet the brag ® plete war reoeved end hore the mamber 
170428; that the vlate epoeared to heve bean tempered with, The 


original plate is before us. The witness further testified that 
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the day after they took the ear te the Detective Bureau ond 
notified Hoyt he came over and identified 1% ae bie car, and 
geve the witness permission to use the car over unday; that the 
brase plate wac taken off the dashboard of the car on the day 
the ony whe discovered or the day after; that he used the ear 


from June #6 te June SO. 


Joneph Gapp testified that he was the police custodian 
of property thst wee claimed to have boon stolen and turned in 
to the sity gorage; that when any property is turned in an invene 
tery is made. He produced an inventory ef a Peerlesn autorebile, 
moter Bo. 2715, serinl fo. 170539, being the oer taken from “otek. 


The record is net clear how the withers got there numbers, 


A witness from the Yughey Kotor Company teatified te 
records of males kept by that sompany and there wae put in evie 
denoe the record of the sale of Sayt on Hay 83, 1917, of a Peere 
leew touring oar “Kodel 56, Style body, 7 pameenger touring 
Gar Wo. 176539"; that in partial payment a 1916 Feerless was 
taken; thet this order wns signed by Moyt as purchaser. 


A witness fer defendant who wae femiliar ¥i th Peerless 
automobiles testified that the care and uo tore were numbered sere 
islly; that the series] number appemre on a plate in the driver's 
sompertment end on the right rear end of the frame, a part of the 
chassie; that the highest factory number of a Feerlers which was 
iemued up to the date of the trial wae 21,191, which war the nume 
ber of & car that had been sold about = week before the trials thet 
that was 2 1922 ear. 


Galvin B. Beach testified fer the éefencant that he had 
known ieyt for avout 20 years; that in 191? Re had ridden with 


Hoyt in his Feerless ear about 50 times; thet it was a seven 
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passenger touring cer; that there wes a luggage carrier on the 
rear of the car and that holer were bored in the frame for the 
purpose of attaching the carrier; thot he went with ‘oyt, after 
the oar had been resevered by the police, to the detective ture 
eau and examined the cary that the asr there exhibited was Hoyt's 
car, the ome the witness testified he had ridden in a great oume 
ber of times; that he identified it by meaner of the holes bored 
in the frame for the luggage carrier, which hed im the meantine 
been rewoved. Corley from whom the car appears to have been atole 


en died prior to the trial. 


The defendant Noyt testified that he ourthased a Peere 
less mutomobile im 1916 from the Mughey Motor Company «nd used it 
about a yer; that in May, 1917, he traded it in ae pert payment 
for another Peerlese; that he ueed that esr fer about a year and 
then purehared a tuird ear from the esame compeny, leaving the oi¢ 
car with the Hughey Company to be later returneds thet the leet 
time he gaw the car in question wae in the sugser of 1918 until 
he aw it in front of the Detective Mireau in Jaume, 1920; that he 
reeegnized the car er being the recend ene be baught from the 
Hughey Company by the holes that had been drilled in the frame 
fer the luggage rack; that these holes were bored ehortly ofter 
he bought ihe cer. 


Officer Woodrieh texntified that in Jyme, 1920, he and 
Officer Dettwan sew the eer at olaintiff's earege and that they 
examined the moter and serial number; that the serial number on 
the plate had been tampered with; thet at that time he told Ketek 
that the enr hed been stclen; thet on the next day, efter examine 


ing the records at detective headquarters, they took Kotek to the 


éetective bureau end called feyt to identify the car; thet Hey t 
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exmzined it and etated that it was hin; that the brags plate 

stewing the serial number was removed hy Duttiman. ile further 
teatified that the serial mumber on the brags plate op peared 

to have been tampered with, ospeciaily the figure 7, 


Willian Duncan teetified by deposition that he Lived 
in Montreal, Canada; thai he purchased a #eerlens auton bile 
in tareh, 1920; thet the seriel number of the sar wns 170423, 
ang the engine number 2645; that it wae in hie garage at lone 
treal every day during the month of June, 1980, ond that he 


etill hac dt at the time Adie deposition war taken. 


A witness for tho defendant tertified thet an autoe 
mobile similar to the one in question might be rented for from 
$40.90 te 860,00 per week. 


fhe following speeiel interregatory wan sabmitied to 
the jury: “Woe the automobile when taken by the sheriff under 
the writ of replevin inaued in this writ, the property of Thatcher 
¥. Boyt? A. No.* 


A great wany of the given inetructions were wrong, mat 
in this opinion we will refur to but one of them. The firet one 
given on behalf of plaintif{ inatrusted the Jury thai befere the 
Plaintiff could recover she suet prove by » orependerance of the 
evidence thet the anutomebile taken under the writ of rerlevin was 
the automobile which she bought from Kotek; that if she had net 
established such fact by a vreponderance of the evidence, then 
she gould not recover, but if she had so established that fact, 
the verdieg shoul d be in her favor. Of sourre, this was entirely 
wrong. There was no controversy bui that the automobile in qu éke 
tion war the one she obtained from Kotek, tut sche would not he 


entitled te = verdiot if the eutomobile belonged to Meyt. This 
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instruction directed a verdict and for that reasen the error 
was not obviated wy other instructions. With thie in mind, 
very little effeet could be given to the finding of the jury 


on the special interrogetory shove quoted. 


We have enrefully sonsidcred all the evidence in the 
reoord and are of the opinion that the oantention of the defande 
ant Hoyt that the finding of the jury is agninet the manifest 
weight of the evidence muet he sustained. The ondy cubstantial 
avidence of the plaintiff ie that Ketek purchased the car from 
Fields and obtained » bill of sale which guve the wumber as 
33325, while the bill of sale from Kotek to his methereinelaw, 
the plaintiff, giver thes same engine wmamber and in addition the 
serial momber as 170468. The evidence of the two police officers 
. was thet -. the engine mumber was 2715 and that the serial member 
wae 176539. hie latter number was stamped in the echennel iron. 
fhe brass plate which purperted to give the serial number as 
1760428, and whieh Ls befere us, clearly showr that the plate 
hes been tampered with. It is but a thin plece sf plete thet 
fastens to the cer by @ suali nail er serew in exch eerner whick 
eould be eneily renoved, Tne mumber en the channel iron is 
testified to by the police, and is chow by the records of the 
Nughey Company, and ware not tampered with ef all, oreever, 
Geyt and the wlinens Beach positively identified the ear by 
means of distinguishing marke, mach as the neler thst hed been 
Grilleé fer the luggsge carrier. Ye are glearly of the opinicn 
that the car in question was Hoyt's enr and that the verdiet of 
the jury to the contrary is againet the manifent weight ef the 
evidence. fhe jury were probably misled by the erroneous ine 
struction. oreover, they sean te have disregarded the svidence 


in fixing the amount ef the dammges at $175,006. The only evie 
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dence in the recerd is thet m car similar to the one in quege 
tion might be rented for not more than $60.00 per week. It 
waa not out of plaintiff's ponsersion for more than five daye. 
Sow they arrived sat the swount of 3176.00 doe not appear in 


the recerd. There is no evidences to baee it on, 


The judgment of the Sireuit Court of Taek Sounty 


ies reversed with » finding of faet. 


HEVARGED VITH A PLINDIKG OF FACT. 


THOMSOR, Ped. AND TAYLOR, J, SONCUR, 


FINDING OF FACT 

We find am an ultimate fact that the automobile 
in question at the time ef the suing out of the replevin writ 
in thie omse war the property of Thatcher , Heyt, ond that 


he wae entitled to porseerion of it at that time. 
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of the sourt. 


Plnintiffs brought a fourth clase sentreact ome in 
the Municipal Seurt ef Chiecage agninet the defendant ta ree 
eover the baience due on a wend weeny note end centract. The 
contrast wae for the purchase of a piece of real eetate and 
the note was made and exeauted by the defendant to evidence 
the balance due cn the purehase price. There was a verdict 
and judgment in favor of the defendant ts reverse which the 


plaintiffs prosecute this apoeal, 


in the statement of claim filed, pleintiffs slieged 
that the defendant war indebted to thes in the sum ef 3432, 57 
with interest thefeon et the rate of 6% per annum “on the proe 
mierory note ond written contract executed by the defendant 
and delivered to the plaintiffe in words snd figures an fele 
lewe:* the note ond contract were then set forth. The note 
is the usuel installment note for [$440.00 to the order ef the 
plaintiffs and signed by the defendant. It ie peyeble in ine 
etallmentes of 88.00 per month with interest, and centeins a 
provision that if defeult be made in any of the ineatallments, 


the entire amount may de declared due at the ception of the 
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plaintiffs. the contract is in the nature of & receipt from 
the plaintiffe to the defendont fer 610.00 om account of the 
purchase price of so sertnim described lot. Jt further atates 
that plaintiffs have that day sold the lot te the dufendant 
for $450.00, $19.00 cash and $9.00 per month thereafter; that 
the purchager, defendant, in to pay #11 general taxes end 
special agsesemnents for improvemente net yet made; that the 
plaintiffs wili cive defendent a deed for the lot when the 
entire purehaee price is paid, and that they will alee give 
him a merchentabie sabetrect shewling the tithe ie be free end 
clear at the time of delivery of the dwed. It contains a 
further provisionsthet in sage defavlt be mode in the peyment 
ef any of the instsliments the plaintiffs have the right to 
declare the balanes immeddately due and paysthle. The wtatee 
ment of ciaim alleged thet dofault bed been mece and that 
plaintiffs hed declared the entire balanee tue. 


tho defense interposed, as set forth in the amended: 
affidavit of werits was to the whole @f pvleintiffe claim te 
the effect that on May 30, 1921, plaintiffs showed defendant 
& certain let which wae represenbed to be lot 9 end advised 
the defendent that it wee for male fer $450.90; that relying 
upon such repreeentationse the deferndont signed the promiesery 
note and contract in euit; that he puid 910.0% oashy thet he 
afterwards poid another installment; that on or about fully 15 
fellewing the dete of the purchase the defendant again visited 
the let which wee ehown toe him prior to entering into the cone 
tract, fer the purpose of elearing off the weede from the let, 
He woe then informed by persons living in tae vicinity that 
the lot whioh bad been ehown him by the plaintiffs, and from 


which he was cutting the weeds, was let 16 and not let 3. 
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fre affidavit further net up that let 9 war not as desireable 
ae let 10 besause there were many treva growing on lot 9 #hich 
would have to be grabbed out befere defendant sould build on 
the let; that plaintiffs were inforsed hy defendant thit he 
And mot purchaeced lot 9 bat thet he hod purshsced lot 1, the 
one that wan shown to lim pricy te entering inte tas contract, 
and further advised the olaintiffe that he vould not complete 
the paynonie on the nonivact bacmuce 14 celled for let 9, xd 


the defendant desended back the meney Bo Kea paid. 


Cm the trial ef the eave plaintiffe offered the note 
and contract in avidenaa, and Wy eemputation proved the smount 
#tiil remeining anpeid. The evidence aiso tends te show thet 
om Hay SO, 192, which wae a tolidwy, Slaintiffs had edvertised 
ané e¢re s@liing a number of late im Gak Lawn, which iu eoutine 
weet of Chiengo; that the defandant anc Bie wife attended the 
sele@ on the day in question and o representative of plaintiffa 
‘Was there exhibiting amc gelling the lete; thet thore wae ä 
etske driven im the sround deseriting the let snd bledk and 
Siating the price; that plaintiffe’ representative showed a 
eerteia let te tues defendant and Bie wife, en whieh let a 
eteke wan driven giving the desaription ee lot $, block Lv, 
ete., und the price as $4690.00; thnt after looking over the let 
the déefondant sgreed to purebase it wad thereupon paid slhaintiffe' 
Feprementative @10.0°0. Afterwards the note and centract were 
ezenuted and Gelendent paid another isigtalleent. After thie 
end on duly 4 feliowing, whieh war ancther holidny, tee defendant 
wud his vife again went to the let fer ike purpewe of cutting 
the weeds. Defencant was in the set of doing wo when he wae ade 
Vieed hy & avighbor that the loi on wideh he wee cutting the weede 


was nob 00 G but that it was lot 16, adjoining let 8; thai he 
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examined lot @ end that it wae not nearly ae desirable os lot 
10 and was not the lot thet wae exhibited to him at the time 


he entered into the cantract of purchnte, 


There in sone discrepancy in the evidunce as to just 
where the stake was driven at the time the purehnee wae made, 
amd it is argued by the plaintiffs that the evidence ia itte 
waffielent to show that 1% was driven in lot 16 inetesd of Int 
9. We think it world nerve uo useful purpsse te analyze the 
evidence im this regard, but upon ¢ careful sconrideration of all 
ef it, we think the jury were warranted in finding that the let 
exhibited and om which the stake wee driven at tue time of the 
purchase war lot 10 and not let 3, The evidences further shows 
that after July 4 wher defeniant wasn edvieed thet he was cutting 
the weede from the wrong let he conferred with plaintiffs and 
told them of the mistake ond that ke would not eontinue to make 
the payriente beceuee lot 9 wee not the lot he purchased, and the 
defendant, having revuned ta make eny further peyment, plaintiffe 
Gaclared the bulence due om the note and instituted the instant 
wuit. 


1. Plnintiffe firet coptend that the judgment is wrong 
and shouid be reversed because their suit is based on «a written 
eontract under seal and that thie contract mentioned let $; that 
it eanast be varied in any reepect unlegsr it were shown that 
there was fraud in the execution of the contreet; thet the «vidence 
failed to shew any such fraud und, therefore, the defense ene une 
availing. Where ere two sufficient anewers to thie contention. 
Piret: Se such contention wae made by slsintiffse on the trial 
of the case, When the defendant offered his evidense to the ef 


feet that the lot which hed been exhibited to him end which he 
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intended to buy wee let 10, no objection war made nor was it 
pointed out that thin wae impropor becnuse the contrast in suit 
ware under real, It de elementary that the plaintiffea will not 
new be pormitied to ahift their position and raise a contention 
here that wee not raised at the trial, The second anewor to 

the contention is that the suit is not hased on the written cone 
tract under seni. The moet that ean be mmid in pleintiffe’ fever 
ie that it is based on the promissory rete mnd the contract, and 
beyond any question the evidence offered wen perfectly preper in 
@ suit on the nete. Whether it was preper if the mult were 


beeed on the sontract slene need not be desided here, 


@. The plaintiffs further contend thet there war no 
freud even if the fnetin were an contended by the defundent, bee 
gause the mort that can be oeid is that there war an innocent 
mistake. We think that pleintiffe* centention in this respect 
is probably borne out ty the record, tut even if this were true, 
Plaintiffe ought not be permitted te recover, if they intends 
@d to sell ict 10 which was exhibited te the defendant, and the 
defendant intended to purchase lot 10, snd then desorabed lat 
® in the deed, which was not ae denirable as lot 16, 


3. Plaintiffs further complain thet the court erred in 
permitting a witmesr for the defendant te testify to « conversa 
tion which she had with plaintiffs’ scent, after defendant 
Glaimed to hnve discovered the misters. The testineny wae to 
the effect that after the defendent had dincovered that there 
bad been a mistake, ne went to pleintiffe' agent, MeSlinteck, 
and etated the facte te him and that HeStinteek admitted that 
there bed been a mistake. In thie connection it is argued 
that the enly suthority of the egent wae te exter into a cone 


tract for the shle of the lot,and that this did net otherize 
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MeClinteek to make any admisvions that sould prejudice the 
rights of plaintiffe., MeTlinteock exhibited the let to the 
defendant at the time of the sale and epparently wae in ene 
tire okerge of the untter, We think there we no errer in 
the wuling of the court in admitting in evidaence the cone 


vyaerention. 


4. It is next emntended by the plaintiffe that the 
judgwent is wrong becouse the pisintiffe were suing ae exeque 
tere and the judgment which wie entered egeinet them fer eonte 
awarded <n execution instead of requiring that the Judgment 
be paid in due oouree of edminietration. Thie« cantention of 
the plaintiffs wast be sustained, It hae often been bekd in 
eanen similar te tite one befere us that it is imeroper te 
award an execution, This is purely a tecimical errer ar te 
the form of the judgment and may be corrected here. The judge 
went will, therefore, be modified by striking fron it that 
part which awards the execution and providing in lieu thereof 
that the jJudguent shall be paid in due course of sdmini strane 


tion. 


Plaintiffa' other peinte which we heve sontidered, 
40 noi warrant us in disturbing the judgment. Unon » sonwidere 
ation of the whole record we think the judgsent should etand 
ae modified. the judgment of the Nunicipsl teurt of Thicace 
is, therefore, modified and af firmed. 


JULGHENT BODIFIKD AND AVYLRMED, 


THOMSON, P.J, AND TAYLOR, J, cowed, 





ale 


ed solbuiosq binew tadd ancolceioba — oxen of 

oe) ef fel odd bes td Lane Meetailior ssYtioniate J a8 
om Gi ae “tneteqee Das elas edd 1s mtd otf an dmabee rad 
Bt ‘orn os enw oved? dnd? of .tetsan ont te onuato onde 


~~ van 
on0o att gomohive ai yrissiabe wi #tven edt te ant ine oat 





ee S 


ocd rand siento ig ot? Wh bebetynes oom eE ET RO 
mew un guive stew eYRivatato es seuened gn>we of sremgeet 
dtece 10% moxd onminnm berstoe Cow Ky itw ¢ommybel end tae wEee 
frompbut, eo tak Qrittupes te bastend — — fae pebeane 
te molsaetror oitT .woieetfetwinds te erreod oub wb diay ed 
ab bet noel wetts set TE .ponheteun od Jomm atrssatala add 
oe Weeoeqet si 22 Sadi au etoled exe eds 90 satiate sonap 
of a6 OTT Ieoimines 4 o aum ai sic? se hdwooxs ns 
wuhut sdf x9 dedvowiven ov yom bam Prompbot edt . aot A. ® 
_ Sade £2 woth yalticte w boltibom ed protwreds ALi ae - . 
Yooreds welt at gotbiverg ban acidunoxe ods obv asa — 
<ovteinisbs Se Seweo oub si bing of Linde toamybut, wutt @ 


— 


~berobioman oved ow seine seetoq tedho Wwreltetery —— 
etebienoe « noel .tmompbul, od? guidvedeth at aw smewter fon of 
hasta hinods sneomhul of? anind ow breset oLodw erit Ro ara⸗⸗ 
enaekdd te srwa? Inc totram et? Ye sromgbet act _sbemsben gs 
denn 2% bas boltioor sosetotads * 


wv fe 


: 


SCUMRLTXA GMA GUL VETO TREAT aye rake toothy ant 
. 14 A neewW bed 

-RUOWD »L ,ROLYAY GA 

sa4 o> me Lem «sae? 


‘ o od? caté 


ek ere 





i - oe ue! av Jowt? 


“\ 


ate 4 
— ig f 







113 - 27587 Opimier filed April Ll, 1988, 
TYRIS SHAM 
Appelles, 
APPEAR FROM 
eo 
é 
x BURLCIPAL 00 CRT 
Fe iy we G 
at OF CRISAGG, 
CHAGAGO AUTOWATIO BASHING 
COMPANY, CO 4 *4 — 
oe — 
— eljant. 2* J 6: — A n A _ / 
BR. JUSTICORN OF NOHSOR delivered the opinion of 
the ¢ourt. 


ay thie appeal the defendant seekn te reverge a 
judgment entered on the verdiet of a jury for $2260.00, being 
the smount glaimtiff e¢laimed as buek selary for services rane 
dered te the defendant at the rate of $50.00 per month from 
February, 1912, te October, 1915, both inclusive, On « former 
trial of thie cuse before the court without a jury there was 
a finding and judgment in plaintiff's faver for the same asount 
On appeal to this court the judgment wat reversed and tae couse 
remanded On aocount ef the rulinge of the trial judge in exclude 


ing certain evidence. © ¥. Ghieoge Automatica Sachine Tompany, 


218 ill, App. 643, (abstract opinion). 


Upon a reetrial of the case before » judge snd a jury 
the evidence whieh had been exaluded on the first trial wae ade 
mitted and there is «o domplnint now made in this respect by the 
defendant. The court in thie ease spesifienlly and fully ine 
structed the jury, andi no comelaint is made that the instrustiens 
were impreper, nor is any a¥gument mude thet the court erred in 
not directing a verdict for the defendant, nor that the verdiet 
is againnt the sanifest weisht of the evidence. The defendant on 


this sppeai makes eubetantially the sane argument that it made 
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on the former appeal ond,thersferea, practically sli of the quete 
tions now raised have been deteruined adversely to the defendant 
and the points passed upon in our opinion, which ia the law of 
thin case, since the evidence in wost respects was not materially 


different om thie trial than on the former one. 


The record discloses that plaintiff, whe wee vice prete 
ident of the defendent company, worked principally in the shop 
ef defendant; thet on February 1, 1910, the ‘ward ef directors 
met and paseed a revolution which provided, inter alia, that 
3. H. Jann, president, Cyrus Shenk the plaintiff, viceepresident, 
George L. Walker, treneurer,and Williom J, Walker, seeretary, 
should each be paid a smlary ef $150.06 per month; that all of 
these parties pronexvded to nerform their respective dutics and 
were paid at the rate of $150.00 per month, giaintiff drawing 
various aaounte from time te time umtil February 1, 19128; that 
in the istter pars of January, 1918, the president, treasuper, 
secretary and plaintiff met imformaliy a® plaintiff’ was just 
finishing hin day's work, whick was Geturdsy. che parties steod 
srYound in the slant and the testimony as te what took place is 
as follows; pisintiff testified thet it was on Seterday ond 
that he was preparing to leave the plant, heving finished his 
Gny's work; that the treasurer, Seorge Welker, wee sitting at 
a desk; that Jann, the president, hed eome from the factory and 
wee going out; that the secretary, Yilliem Yalker, was etending 
some thirty feet away from the other three; thet the treasurer 
said: “There ien't much business and we would have to draw lees 
money for a while.* Yo whieh Jann replied: “Well, if we need more 
money, have to have more money, we can draw it, i guese,” and 
that then the weasurer replied that “As soon as we zet to making 
more money =< we will draw the money we make to pay the other 


steckholders six per cent;" thet there war nothing said about 
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reducing their salaries to @100.00 per month. lie further 
teutified that they were all to draw lee woney until buginees 
got better, Jann, the president, testified for tie def endant 
thet the meeting wae hel substantially ae olaintiff testified; 
that the treasurer Walker there stated that owing to the condie 
tion of tuciness “it would be = wise plan to reduce the selaries 
of the officere from $1960.00 te 71200.00 a year.*; thet the 
witners stated thet he did cnt think they could carry four 
ealaries at $1800.00 « year ond that it would he « wise plan 

te reauee thems thet the treneurer reslied "Ye got te run on 
that basis." He further teuniified that neither the secretary 
mer the plaintiff said anything; that that wee all that was 

said at that times that the meeting was heid in the office on 
the first fleor and wae efter the work fer the day wer over, 
"Shank had hie het on and ready to go beme.* George Walker 
died prior to the trial. Willies Walker, the secretary, testified 


but was not interrogated in reference to this meeting at all. 


The evidence further showr thai after this meeting 
end beginning February 1, 1912, and ve the time plaintiff 
left the exploy of the defendant on Osteber 31, 1915, each of 
the parties drew at the rate of $109.00 per month. So minute 
was made of the action ef the board at the meeting held the 
latter part of January, 1912, smd altheugh several subsequent 
meetings were held by the board, the mimutes of which apoear in 
the recesé, no references is made to any reduction ef salary. 
The evidence further shows without contradiction, Jann the pree 
sident and Shank testifying, that on a number of occagions Shank 
insieted that he we entitled to the other $80.00 per month, and 
at mo plase dees Jann say that he told Ghank that he was net ee 


titled te this salary. About the lest of Setober, 1915, the 
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eecretary of the company testified that he oredi ted Jann, George 
Walker and himself the amount of bank salary, $3290.00, upon the 
books of the company. Jo eredit, sowever, woe made te Shank. 
Willian Walker testified that he wie inetructed to make these 
eredits hy his brother, the treaeurer. eo stated that om necount 
of the improvenent in the Wwieinese of defendant they wore juatie 
fied in erediting the back raleariee. It does not appear why Sherk 
wan not eredited the same ar the other three. A month or two 
after the plaintiff sensed working fer the defendant one George 
Beidler, whe had been interested as a steckholder for some time, 
ebtained ecentrol of the company snc hed the booke of acreount 
show that there wae no back salary due to Jann, George Selker 
or Willies Walker. William Walker teetified that he never ree 
eeived any part of thie $2260.00, lewever, be did testify to a 
settlesent he mace with defendant whereby 1t surrendered some 
$6,900.40 in notes to him. Beidler and &. & Hyland, whe bee 
game interested in the company, tertified that shout lecesber, 
41915, they had several conferences with slaintiff in reference 
te the business of the company with « view of purchasing his 
steoy,ond that en a mumber «ef theme oceatione plaintiff said 
that neither he, Jann, George oy Williwe “slker were entitled 


to any back salary. This woe denied by plaintiff, 


On Yovember 2, 1015, two days ofter vlaintiff severed 
his conneotion with defendant, he cnlied to gethis pay ond 
reesived a check for $231.15. At that time he signed e& printed 
receipt or voucher in which it was stated: "Iy, full of sccount 
to dute, including Shank, Jr., $231.15.% At the bottom was a 
blank form of receipt in which mpvewred the following: “Reoeivedee .« 
19 + + = from Thicnge Automatic Machine Jompany - ~ -Dellars in full 


setilement of the above account. Receipt and Return.* This wae 
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signed by the wiaintiff. On the beak of thie epyenrm the fole 


lowing: 


"“§hieage Automatic Msehine “o. 
Ho, 4730. Amount $232.16 
Venth of Nev, 1918. 

Paver of Tyrue Zhank.” 
It seome thet $68.00 of the amount of the cheek was payment to 
Gyrue Shank, Jr., andthe balance, $163.06, te plaintiff fer 
eelary at the rate of 9100.06 per month, Fisintiff teetified 
that the check war given to him by William Yaiker, the searetary, 
at the time the reosipt war signed, saat that nothing war azid 
as tO what the money — that Walker sisted taat part of 
it wae for plaintiff's son. ie further testified that Walker 
gid not way what the check ware a wetblement in full ef ali dee 
mands and claime that plaintiff? ted aveinet defendants and fure 
ther, in reference to the receipt whieh he signed ati that time: 
“i always signed that; it wes the custom te sign thoce when I 
é@raw checks,* hie evidence is not in any way contradicted, and 


Welkey who testified was not asked concerning it. 


1. Refendent eontende that the resolution of February 
1, 1910, whorely plaintiff oloime his salary was fixed at G150.00 
pér month wasinvelid because it was improperly passed. This matter 
reeeived our careful coneideration on ihe former appesl and we 
there held that the resolution was sufficient. Ihe court instruete 
ea4 the jury on the reetrial of ihe ease that that resolution was 
valid, and no complaint is made that the instruction was improper. 
There is no merit in thie contention, emdy morsover, the matter 


hae been disposed of adversely te defendant on the former appeal. 


2. itis next argued by the defendant thet a rersolue 


tion or by-lew of 2 serscration may be modifies, shanged or annulled 
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by agreenent or usage and sequicesence, sand a great many 
authorities from a number of nintee are cited. No reference 
however, ig mude to the oolinion which we rendered in this cance 
on the formar appeal whore we genided the point in accordance 
with defendant's contention. It ie argued by the defendant 

that plaintiff's salary wae preperly reduced fra: $156.06 to 
$100.00 per month at an informal meeting which was held about 
January, 1912, and that sines plaintiff drew $160.00 from that 
time Until Kovember 1, 1915, he cannot now be hea ré fo say 

thet the salary was not reduced. The evidence showe wi theut 
contradiction, by witmescer for both plaintiff snd defendant, 
that on a number of cocasions after February 1, 1912, plaintiff 
wan claiming $50.00 per month, and he did not drew that $50,006 
per month, aceording to hie testimony, for the reacon that the 
businees of the defendant wasw not progperous ot the time tet 
that it wae undereteed thet when the business picked up he would 
be paid hie back aelary. Whether the salary war reduced was a 
question of fact for the jury. The ccurt speeifically inetructe 
ed the jury on thie point. They found in fever of the plaintiff 
and no complaint is made that the instruction wae ast proper nor 
that the verdict of the jury is sgainet the sanifest weight of 
the evidenes. inthese circumptances, of esurse, we #ouid mot he 
warranted in disturbing the judgueit. But in no event could we 
say that the verdict is against the manifwet weight of ihe evie 


Gene se 


3. The defendant eontends thet there war an aceord 
ang satisfaction by reason of the facet that plaintiff signed the 
receipt above set forth when he reselwed hie leet payment, and 


in euppert of thie the cases of Santen Union Geal fe. ¥. Parlin 


& Orendorff Co., #16 Ill. 244, and Snow v. Sriesheimer, 280 111. 
106, and other onwves are cited. Theee suthoritiee are the twe 
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Leading snece on thin question in our State, ond we think they 
shew beyond question thot defendant's contention is unsound. In 
the Santon Com care the plnintiff breught suit for a balance 
Glaimed tenbe due it from the defendant for coal sold and deo 
livered under « written contract. The defense wae mage under e 
plea of accord and satisfnaetion. Tne facta were aot im dispute. 
Ry the terme of the contract plaintiff wae required to furnish 
the defmmdont a certain quantity of caul. rom time to time the 
defendent complained that plaintiff wee rot furnishing the ¢osl 
uae provided for by the contract, and that defendant wae required 
to Way coal in the open market at a higher price and that it 
would hold plaintiff for such loerec. Among other things, the 
defendant was demanding two care ef coal per dey and the plaine 
tiff refused to furnish but one, Some af the sonl whieh had 
been delivered wee mot paid for and the defendent sent plaintiff 
a etatement charging slaintiff with $1350.00 which daffendant 
elnimed it head been required to pay if exeeer of the contract 
price for coal it purchaged in the open merket. Accompanying 
this etatement the defendant sant e sheck fer $470.67 enalorsed 
with a letter te plaintiff, whieh ssid: "“Enelosed plenee find 
our eheck * * * in full of acoount together with our etetenent 
attached. We also enclose dsbit seuorandum for the difference 
between contract price and what we were obliged to say in open 
market for cesl purchased during the period of the contract with 
you on necount of your fellure to supply our reguirenents aceorde 
ing t© such contract." Upon reewipt of thie letter, cheek snd 
statenent by the plaintiff, the bookkeeper placed the cheek in 
Plaintiff's afte, and made out e statement showing the amount it 
elaimed from the defendant after giving eredit for the emount 

of the check. Tha amount so shown, end which claintiff claime 


ed, woe $1470.09. Plaintiff's representative took thie states 
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to the acfendant's effiece ond presented it to therecretary 

and treasurer, and there was o eontreversy, plaintiff claiming 
that there wan still due $1470.09, and the defendant insisting 
thatvit wan paid in full. The sintement wore left with the de} 
fendant and plaintiff afterwards put the check through the bank 
and gollected it. On theee faete it woe held that there was 
an accord end satisfaction. The court said, (p.847): “Yo cone 
stitute an aceerd end satisfaction it is neceesary thet the 
money or check, or whatever is offered, rhould be offered in 
full saticfaetion of the demand, end should be offvred in uch 
R manner or aecompanied by such acte or declerationg as waount 
to a condition that if the party to whott dt ie offered takes 
it he doce se in aatisfection of hie demand. If the offer is 
made in mich a sanmner, and it iseegected, the acceptance will 
natiefy the demand, although the arediter protests et the time 
that the awount received ie not ali that ie due or thet he doce 
not aecept it in full satiefaction of his alaim.*® Tne court 
further eaid, (9.248); "The cheek was * * * eleerly of fered 

@8 payment in full of the balance due. * “ * Mlailatiff eeuia 
not have understood that it was authorized by the letter to 
accept the cheek ss a part payment and oredit Li on the ageount, 


leaving a valance due, * 


In the Show geese plaintiff bad rented certeis premises 
te the defendant for $600.00 per month. fhe dsfendant contende 
ed that afterwards by agreement the rent wae reduced te $416.67, 
in consideration ef curtain repeire which she was to make. After 
the agreement te reduce the rent the defendent paid $416.69 fer 
the remainder of the term “hy checkswhich on their face were 
in full of the rent end were offered ar full payment. * The eouart 


asid, (p.108): “The checks purported on their face to be in full 
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payment, and theve io no dispute that they were sent ae payment 
in fully that plaintiff's agent so understood it, and thet they 
were recsived anc collected * * *.* (p.31G): “If a checkis 
offered under such ci rounstanoes ap acount to @ aendition that 
it is te be received im full payment of the demand, an aceepte 
ance will eatiefy the demand,” Continuing the court said: 

*We do ot agree with etunsel that the deeielon in the care of 
Laree Vv. Sugar loaf Dairy “e., 180 S.Y. 367, mainteins a cone 
trary rule. {he court there held thet the question #hether 
the ¢ireumatenees ware such that the plaintiff knew, or should 
have known, that a oheskpurverting to be in full pryment was 
sent on the sondition thet ite aeceptanmne should operate am a 
discharge of the claim should have been submitted to the jury. 
*4* It was not disputed that the cheeks were offwred as paye 


mont in full and thet they were peesived and eollected.® 


From there two ances it appeare thet the payments 
there mad¢, which were beld to amtanmt te an accord and satice 
fastion, were given on the expreer oonditien that thea were 
tencered in full. Wo euch condition avpeare in the sage bee 
fore us, tat the contrary ie true. Maintiff wigned a receipt, 
as wes hie custom, when he reesived cheoke from the defendant 
which concededly was in payment of pleintitfe salary due him et 
the rate of $100.06 per month, Bothing wae said at the time 
about back salary and on the present trial the trenaurer, Volker, 
whe gave plaintiff tha check and receipt, wan net interrogated 
an the preporition at all. In these cireunstancer, we think 
it clear thet thers was no sccord and satisfaction as e matter 
ef law, But the defendant certainly hee no ground to complain 


because the question was eubmitted under specifie instructions 
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by the court, and the jury found against the defendent. He 
Complaint is wade that the inetruction wan wrong nor that the 


verdict is agninst the manifest weight of the evidence. 


The judgeent of the Municipal Court of Chien 
is affirmed, 


APVIRWED. 
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IRLAND SHITE Le 
& @OFrD., 


wR. JUSTICE O'COWWOR delivered the opinion of 
the court. 


Plaintiff broucht euit ageinet the defendant te 
reeover $3196.60 demages cleimed to heave been sustained by it 
by reason of defendant's breach of a contract entered inte bee 
tween the partios, At ths close of the piaintiff's evidence 
there was a finding ond judgment in defendant's faver, and 


thie appeal followed. 


The record divccleses that plaintiff had four plants 
where it aenufeetured linmeed o11. One wae et Guffale, .¥e, 
aviether at Sinnesvolis, Minn., one at Superior, Yis., emd the 
fourth in Sew York City. It also had a place of tabisess in 
Chicage where it distributed ite produet. fers momber of yeare 
it had been doing business with the defendant who war in the 
paint and varnish business, On ‘ovember 26, 1919, « written 
contract was entered into between the parties, and it ir damages 
Claimed to have been suctained by the plaintiff hy reaeen of 
defendant's breach of thie econtwect that plaintiff seeke te 


reaover here, 


By the contract plaintiff sgreed to geil and deliver 


te the defendant at Shicage 126 barrele of raw lineeed oil for 
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which the defendant agreed to pay a cortain specified price. 
The contract contained the following provirion: “Buyer to 
furnish specifientions for shipments in ample time te enmble 
Sellers to ship goods within the periods named. * * * YFeilure 
to deliver any inetaliment ef o11 shell net be » breach hereof 


as to other installments. * «© * 


Bach delivery on acegount of thie contreot whali cone 
etitute a separate purshare, Vallure to take any pertion of 
the avove oi] ae agreed shail, at seller's option, release then 


from making other deliveries; * * # 


Sellera’t obiigmtion to dwliver and Mayer's te receive 
seid O11 os epecified herein is expressly subject to fires, 


trikes and other causes beyend the control of elther, * % ¥ 


Shipping Feriode; Karch,192, 42 Bole; April, 1920, 
44 Bhle.; Hay, 1940, 42 Bble.* 


Plaintat?® delivered mone of the o11 in Mareh, April or 
May, wat about Bune 4, 1980, it delivered 34 barrels fer which 
the defendant paid. After that time slaintiff tendered the remmine 
ing 94 barrels which the defendant refused te receive, and the plaiw 
tiff contends thet by reason of thie faet the defendant breached 
the contract on August 13, 1920. 


Plaintiff in ite statenent of claim alleged that at 
mii times during the iife of the contract, particularly during 
the periods nased therein for the delivery ef tre oil, 2% eae 
ready und willing te perform the cantract aenerding to ite terns. 
it undertook te prove thie allegation snd the evidence in this 
respect shows without sontradiction thst plsintiff hed ne oil 


St ite Chicago plant from March 1 to Mareh 11, 1920, on the 
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latter date it received 160 barrels and four days inter, Mareh 
15, it received two additional onre of o41, asking tts total 
stock 220 barrels. [t then began to fill ite orders from ite 
several customers so that the stoek wee practically exhausted 
April 1. ‘The evidence further shower thet plaiatif’ hed ne oil 
at mll during the month of “sy or April; thet the dafendant on 
May 11 and again on May 14 requested o11 from the plaintiff mat 
wae advised that plaintiff hed none at that time for delivery. 
The evidence ahee shows timt during the monthe of April and May 
there wae s strike involving railresd yardmen in and abeut Chie 
gage which greatly delayed the shipment of omrmy; that on May 
@&, 1980, the pleintiff had tee cars of oil on the C.M.& St. F. 
Ry. Ga.'s road awitched at its Galewood yerd, Chicsco, which 
was shout eight miles from ite deetinetion, fhe evidence fure 
ther shows that about moon on Saturday, ny 29, a representative 
ef the pleintiff eslled up ithe defendent end said in eubse tence 
that plaintiff was ready to deliver the 126 barrels sf sil at 
that time; that the defendent replied that it wae shout closing 
time and that ne of] could be taken in that afternoon ner the 
day following, which wae Sunday, sor the dey after that which wae 
& holidey, Memerial Day; that at thet time defendent specified 
the quantity of #11 it would take; thei thereafter, about dune 
3, one of the enrs from Galewoed arrived et its destination, end 
the other ear about June 7, and thet 8% barrels of this oil wae 
received by the defencant and paid for. Sometioe in July pleine 
taff wrote the defendant stating that it was ready te deliver 


the balance of the 012 und requesting. inetruetions, bat the 


defendunt declined ts receive anything further end on August 13, 


1920, plaintiff considered the contract terainated. 


Plaintiff eentende that under the terme of the contract 


it esuld not be in default for failure to deliver unless and une 
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whe 
til the defendant gave shipping inetructions. On the ether 
hand the defendant's position im thet it was not required to 
give any instructions to the plaintif’ in thie respect, buat 
that, it was plaintiff's duty to deliver 42 barrels of e11 not 
later than the laet of Kareh, Avril end Vay. Ye think the tone 
tract required the defendant to furnish plaintiff with shipping 
inetruections in asple time, and unless it did eo plaintiff 
would not be in default. The eontrest specifically provides 
that the buyer is ‘te furnish specifications for shigaent within 
ample time to enable the s¢ilers te ship the gbode within the 
periscd named." From thie it appears that no specific date ie 
memed, and the plaintiff contends it meane a reseomable time 
which, uncer the oireumetances, on account of there heing a 
strike af the railroad yardman which deleyed the movement of 
ears from % to 60 days, the defendant should have given direce 
tions, ase we wideretund it, mt Leart SO to 65 days before the 


oil wae required by it. 


The plaintiff further centends that it war not in 
default because of the railroad strike, and that the contract 
expre@aely reliever it in such cireunttences. Ye think the 
Latter contention is correst. Sut it doce met fellew that 
if the plaintiff on uccouni of the etrike wae relieved from 
shipping the oil, that 4% would bave an aetion for damages, bee 
sause the provigions of the contract relieves both parties of 
liability in ease of strikes. he evidense is uneontradicted 
that the plaintiff? wee unable to deliver the oil during April 
anc May because it had none during thet geriod, and, of SOUTERs 
it failed to prove the milegetione of ite statement of slaim 
in thie respect. The first oi1 whieh it did have end whieh 
might heve been available was on March 11, but it is not clear 
that even then it cculd beve supsiied defendant with 42 barrels 
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due under the contract in arch, because the evidence tender to 
show that 1% hed other suetomere under contract end en acocunt of 
the ahortage of o11 1% was proermting what it received to its 
zeversl customers. In any event plaintiff ie net secking to ree 
eover for the month of careh but for damages sufferea on acoount 
ef the fsilure of defendant to take the remaining 04 barrels. 
Plaintiff’ s« position ie that sine the evidence shower thet on 

May 29, which wae during the period severed by the contract, 
plaintiff offered to deliver all of the oil and the defendant 
offered to receive it. Thin extended the time within which 

the oil wee to be delivered. Ye do not think the evidence mine 
teine such & tontention, On Kay 29 when plaintiff advised the 
defendent that it hed the of) for delivery the uncontradicted 
evidence ig thet it bed none, and that it reeesived none unti} 
Sune 3 following, and that the defendant did net knew on vay 

29 that the oil was not then ready for delivery, and the evidence 
is mot wufficient to warrant » finding that the defendant agreed 
on Amy 29 to toke all ef the of1. Hvidenee offered by the plaine 
iff clearly shows that it wae met able end willing to deliver the 
oil according to the contract. in these circumstances ef course 


the court could anly have found for the defendomt ae was done. 


The judgment of the Sunicive) caurt of Thiengo in 
affirmed, 


APVINUED. 


THOMSON, P.J, Aly TAYLOR, J, cowouR, 
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MR. SUSTIOR G*CONNCR delivered the ovinion of 
the eonutt. 


fimintiff brought euit againet the defendant to 
recover $671.70 which he claimed on account of the neglicence 
of the defendant in traneperting hie automobile from New York 
te Detroit. There wer 2 verdict and judgment in his fever fer 


$605.56, to reverse which this apseal is prepecuted. 


The record discloser that on Werch 31, 1926, pleintiff 
delivered bis xutomobile to the defendant at Kingebridge Station, 
Hew York City, for shipment te him at Detroit; thet upem receive 
ing the car the sgent of the company stated he would drain the 
water from the engine, and thereupon a bill of lading wae iseued 
te the plaintiff. ihe ear wes delayed for «a month or more and 
when it was received at Detroit it was in 2 dasaged condition. 
Thiet was epparently occasioned by the failure to drain the water 
from the car. Plaintiff wae put to soneiderable expenne to heve 
the ony repaired ond it wae to reeover such demagee that this 


suit was brought. 


The enliy point made by the defendant is that since 
this wae an interrtate chipment plaintiff must show that he 


Wes the lawful holder of the bill of lading and produce it on 
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the trial or account for ite absence. In support of this it is 
pointed out that under the provisions of section 20 of the 

Agt to Regulate Commerce a common carrier is liable for any dame 
age occasioned by ita negligence to the lawful bolder of the bill 
of inding; that the bill of heding conetitutes the contract bee 
tween the parties and, therefore, it being in writing, it mast 

be produced on the trial or ite absence accounted for. The evie 
dence showe that plaintiff, who wae living in Kew Yerk and who 
was about te remove to Detroit, delivered hie nutomehbile to the 
railroad company with directions to ship it to him at Detroit, 

and thet a bili of lading was iseued to him at the time ef the 
delivery of the cars thet the agent promised to drain the water 
frem the engine of the car, which wae not done, ond that it war 
delayed for more than a months thet it srrived in Detroit in a 
dawaged condition eeessianing expense to heve it repaired. There 
ie no contention made hy the defendant that plaintiff was net the 
lawful holder of the bili of lading, mer thet the car was net de~ 
ldwered to the proper person. Flaintiff tustified te delivering 
the car and receiving a bill of imding. No objection was made tha 
hie testimony was not the best evidence, nor that the bill of Inde 
ing, which wae a written contract, war the best evidence. This 
being true, of course, the defendunt ie in no porition now te 
eontend that the best evidence, the bili of lading, was not proe 
duced, It ie elementary thet where a suit ia vreught apen a write 
ten contract and parol evidence is given esncerning it, and no 
Objeotion ie made thet such evidence is net the best evidence, 
complaint enmmot be made that the contract itself wae not offered 
er the failure te de s@ explained, In these sireumstenesr it fele 


lows that the judgment of the “ynicipel Seurt of Thicam mst be 
affirmed, 


AFFIRMED. 
THOMSON, P.J. AND TAYLOR J, conouR, 
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Plaintiff brought sait againat the defendant to ree 
eover $653.00 slaimed te be the balance due him of the purchace 
price of merchandise acld and delivered. The defendont filed 
an affidevit of merits, and later a sebteoff, ciniming there was 
gue him $2930.00. Afterwards the defendant withdrew this sete 
eff and filed an independent suit deainnt Ate pinintiff elaine 
ing the same amount, The twe erees were consolidated for heare 
ing and there was @ finding ond jJudg@aent in pleintif?'a faver 
for $600.53, te reverse which the defendant prenecutes this 


appenl. 


It appears from the evidence ihnat plaintiff, whe was 
in the bakery businees, wan aleo geliing the Meek Reel Gace Oven 
and ether bakery equipment; that on October 25, 1918, @ written 
contract war entered inte between the parties for the sole and 
purchase of = Meek oven and other equipment for 23925,.00, $1000.00 
in cash, $2500.00 on sight draft with bil of inding, and "the 
balance when the equipment in delivered and in running order. 
Bverything to be finished in a workmanlike manner and delivered 


on or before $0 days from the date of this contract, barring 










Bo solateeiniobA , WOSIAAAK 
sboneeeed ,G2GK8 .t ,T 2 


gah 
adee daneen ee 
tavod aa re rrvu 
WAOIND RO” 



















had dant ious 
ORO“ PUSS 
7 2 neinias ont verevifos A nowRost ꝓrract A u 
oe 
i. wex OF Guernelok wis GuGhaye Sine sdguew Vtivalaly : re * 
ss gpmrtong 10d Lo xhe aud vowatnd 4ad of wo romiaic 06,0808 38 ¥e0 
2 Seemed eft eter ited be Bon wathradoren te peda 
Sov visi) gniabats .Yieetes « total dow ,wi dt Te dives Sa ga 
den sind Worbis tw Enehueied ed? emiawessSUA . 00,080 id 'oae 
“siiknfo WIA kaly emt Samings dine seeroemoal na Oe t!Y ban Te 
— tot Bedadiicwnoe orev teens owt Sut onifoad Umea 


Lcenyoee @e 


cxous ote 













cid msIumesore enabnOOS wm? AGLiw sete veT of 88.0088 


suet —* 
ox ony ,YThiMimiqg fats engebive oe sort ateooga 1 4 i 


er ab S00 Kowm oxy Butlin Onte gee .smomtant yuotad oft mh 
motthiw @ mo sat? ytrommiupe vedio hae 
8 etd 20% evte seq oc? ceewied eint bexedas naw 2 natsmeo, 
90.000L% .00.88080 tot Toran kupe todso den Move sea # TO oxadomEy 
adi* yao ,gmbbal Yo (Lid nv be Prd sripde me O8.00888 haan ah 
<tebxe gedonss ws dns berevile® of tasmqiape ond mew eonated 
beweviteo tne wanes oft inanives « ot bedetar? od of gqadiquere 
— pmbeeed .Pnetgaos aids Yo eted ont mer? syab OF sisted 10.80 — 


‘tora? a Pttéaiafy at soemgeul ben prthbeit « anv oven enw sett . 





9 
er 


oho 


strikes and delays on railroads.” The price wae f.o.b. factory." 
fhe evidence further tends to show that the oven was delivered 

on November 15, some of the other equipment on November 138, some 
on the 2th and the balance about December 3, 1919, pon receipt 
ef the equipment the defendant notified the pleintiff end the 
latter went to the defendant's place of businese and the matter 
of inmetallation wae discursed. ‘The defendsnt hired two men whe 
installed the equipment tut it apoesre never to have worked satite 


faa terily. 


One item mentioned in the written contract was 
“Proof fox", and the defendant's poeition waa that bafore eniere 
ing into the contract he callec on the plaintiff who teok him 
aréund to show him some bakery equipmet, whieh included a metal 
preof bex and which the plaintiff seid be would inolude in the 
contract. On the trial the defendant offered evidence to this 
effect, and further evidencw that the proof bex delivered was 
made of wood instead of metal, and it was His contention that 
it was not e@ Valuable as a metal proof box. Tne court emcluded 
most of this evidence apparently en the ground that the defende 
ant waived the question of the -aterial of the box by aecepting 
it. We think this was error. See. 49, Sh. Ila, R. S., provides 
that in the absence of an express or implied agreement of the 
parties, acceptance of the goode by the buyer shall not discharge 
the seller from limbility in damages, or ether legal remedy, for 
breach cf any promise er warranty in the contraet te eell er 
the enle, provided after seceptance the buyer scetifier the seller 
within s reasonable time of the breach of any promise or warranty. 
in the imetant case the defendant testified that he complained 
at ones that the proof box war of wood ipgstead of metal. The 


evidence offered was competent and aia set tend to vary the 
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terme of the written contract, but te explain it. 


The defendent further contends thet there wae an 
implied warranty in the contract to the effect that the mere 
chandire wae reasonebly fit for the purpomes for whioh 1% was 
purchased, There would be no implied warrenty under the law 
in regard to the eek oven beenuee paragraph 4, see. 15 of the 
Uniform Galee Aet provides: “in care of a contrast to call or 
@ pale of a specified article under its patent or other trade 
name, there is no implied warranty or tc ite fitnese fer any 
particular purpose." But there in an exprene provicion that 
everything sold wae to be "finished in s workmanlike manner* 
and evidence was offered on behalf of the defendant tending 
to show that escme of the equipment wee not fimished in a worke 
manlike canner; that certain of the wheels were bent and out 
ef alignment, the shelves erooked and that the spindles did 
not mateh. The court excluded most of thia evidence and in 
thie we think there wae error. “or do we think it would ree 
quire the testimony of an expert in thie rerepect, beenuse it 
4s apparent that precticnlly anyone could observa thet the 
workmanship wae not good if it was ae the evidence offered tended 


te shew, 


ehere also seems to be @ contention tant tne reason 
the bakery equipment was not aatisfactery after it had been 
installed was csurea by the fast thet ihe instellation was done 
by men unfamiliar with thet kind of work. Tne evidence in the 
reeord is such that we would not be warranted in Holding that 
the even could only be installed by men expert in thet line, 
It might be entirely feasibie for men of ordinary intelligence 
te do the work, snd again it might eppear that euch men could 
not properly do the work, tut in the atate of the rescard before 


us, We think it cannot be seid that the work misht not have been 
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done properly by nen who were not considered experts in that 


line. 


The defendant also contends that under the terns of 
the contract it wan the duty of the plaintiff to install the 
equipment and to put it im running order before he was entitled 
te be paid. We a6 not eo eonstrue the ecntrecst, And we are 
of the opinion that on the record before ue it wae the duty of 
the defendant to install tne eovlpwent, and the provicien of 
the contract which provides for the peyment of the $425, 00 
of the purchase price after the equipment wes installed fixes 
the time fer the payment of the balance. By the contract #1000,00 
Was paid in ares and $2500.00 to be paid upon a sicht draftwith 
will of lading atteched, and the balanee of $425,006 wis to be 


paid when the ssehinery was installed and in running order, 


We have refrained from dineussing the evidence to 
any extent in this opinion fer the reagen that there muet be 
a new trial, bat upon » reetrial of the cave any evidence 
offered by the defendant tending to show that any of the equipe 
ment was not made in a workuanlike manner should be admitied. 
Under the contract and the law plaintif! wae required te deliver 
te the defendant the equipment mentioned in the contract, and 
if it was made and finished in « workmanlike menner when delivere 
ed, this ie ali that was required of the slaintiff., of eouree, 
if the even operated improperly on account of the faulty work 
of the men employed by the defencont te install it, thiewuld 
not prevent a racovery, 


The judgmet of the “unicipal “ourt eof Chieage is reversed 
and the cause is remanded, 


THORSCH, ?. ae ABD TAYLOR ' de OES NOE, REVERSED ⸗ AND REMANDED ° 
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WR. JUSTICR O'CONROR delivered the opinion of 


the court. 


Plaintiffs brought suit against the defendant ta rée 
sover damages in the eum of 8260.00 elsimed to have been suse 
teined by rewneon of « team of horses of the defendant running 
sway and desaging e fence belonging to the plaintiffe. there 
was « finding end judgment in sieintiff's favor for $73.50, te 


reverse which tsis aopeal is preomecuted. 


the evidenas tends ta show thet an April 21 1vei, 
e team of horeer belonging to the defencant was hitched to « 
lumber wagon and standing under a vieduct near ear enolored vacant 
lot, the oroverty of vleintiffs. The bridle bite were removed 
from the horses’ mouthe and they were eating eats from Rome bare. 
The driver who war in cherge of the team seems to have been 
standing @n the sidewalk near the wagon when suddenly the tear 
started te run away. The driver jumped en the wagon and endenvere 
ed te stop the horses tui waeuniable te do 260 because of the ree 
movel ef the bridle bite from the horges' mouthe. The team 


struck the fence sround plaintiffs let and damaged it, 
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The defendant's contention ie that there is no evidence 
tending te show sny negligence on the part of the defendant, 
because the evidence direloser that the driver in charge of the 
team wee in his eustemary place on the wagon at the time the 
horses ren away ond he wae unable to sontrol them, A further 
point seems to be that there is no preef that the team and wagon 
belonged to the defendant. We think the sositian of the detende 
ant is not warranted by the evidense, The evidence tends to show 
that the team war etanding under railresd vieduet with feed begs 
on and the bite resoved. There is uleo evidenee tending to show 
that the driver wae rot on the wegon it was on the sidewalk near 
it. The evidence further tended to shew that one of the Aorees 
was only four years ald. After the tess had run away the driver 
stated thant the team cud wagon belonged to the defendant company 
and that the letter would mske good any damage. Afterwarda 
plaintiffs called numerous times on the defendant whe agreed te 


repair the fenee, bai inter refueed te do ea. 


We think the evidence wae eufficlent te werrant the 
finding thet the defendant we guilty of neglivence in failing 
to properly eecure the horeen, even if it be agnumed thet the 
driver war in his aceustomed place, because with the bridle bits 
removed from the horses! mouths the driver on the seat would 
have no power to step the horeee shou id they attempt to run 
away. Moreover, the tema war atanding under # railread viaduct, 
end considering #11 the evidence in the cane, we sre eleerly 


of the opinion that the finding of the court wae warranted. 


The judgment of the itynisipal Ceurt of Chiacage is 


affirmed, 


AFFIRMED. 
THOMSON, 7.3. a¥D TAYLON, J. SONCUR, 
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BR. JUGTION TAYLOR delivered the eninion of the 


court. 


On May 3, 1920, the complainant, Alexander Burke's 
Sone, demlere in and manufacturers of common brick, Filed a 
bill of complaint in the Superior Gourt ef Cook County to ene 
force a mechanic's lien upon a leasehold interest owned by the 


defendant, the Connelly Iron Sponge & Governor ‘e. 


On June 17, 1920, the defendant, Connelly Iron Cponge 
& Governor Co, filed an anewer denying liability. There wee « 
reference to # master and on February 26, 1921, the marter's 
report wae filed finding thet the compleinant hed a aeehenic'’s 
lien for $446.13; that one John Dilley, an intervening peti- 
tioner, wae entitled to a meehanie's lien in the sum of $85,060, 
and that The Revenewood Glase %,, om interwening petitioner wee 
entitled to « meehenicte Lien in the mum of $340.94. Objeetions 
were file@ to the master's report and overruled by him, tut the 
record before ue dees not show thet any enesptiona were entered 


befeare the ehenceller, 


On Sereh 3, 1921, = decreewms entered by the chuncelier 


approving end confirming the master's repert. 
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It is contended by counsel for the defendant (1) 
that the proof wae insufficient; (2) thet the Mechanie's Lien 
Statute was not complied with in that there ia mo evidence that 
the owner of the land suthorized or knowingly permitted the 


alleged improvements to be made, 


(1) As to the ineuffieiency of the evidensere It 
ie admitted by the defendant that it is a manufacturing corporme 
tion and the owner of a leacehold interest im 3154 Seuth Salie 
fornia avenue, whieh expires Cotober 21, 2015, and, it is etated 
by cOunsel for the defendant, that in the month of Jamary, 
1920, 1% was waking certain improvewente on the premises as a 
remult of a fire, and geontracted with the industrial Building 
Bo, to uske the repairs, and that that centreet amounted te 
about $6,000.00, 


Tre witness Burke, for the complainant testified that 
about January 10, 19480, he entered inte m contract on behalf 
ef the complainant with the Industrial Building So, for the pure 
pose of furniehing the brick to be used im improvements on the 
erenises covered by the lennehold above referred to; that the 
Legnl deseription of the property ig se set forth in the bill of 
complaint; that the agreencnt was to furnish thet sompany wi th 
brick at $15.00 = thousand; that the brick were to be delivered 
ae they were required snd the payments to be made on the tenth 
of the month following the delivery; thet from time to time the 
industrial Building Co. requested the furnishing of briek and 
that the brick enumerated in certain fifteen slips of paper, which 
vere sworn te by the witness wii which are set shown in the ree 
oorg, were delivered “te the jeob* as ordered by the Industrial 
Building 20.3 that the brick were delivered ta the prenises at 


2154 Seuth Celifornia avenue in the amounts and on the dates AG 
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shown in the tickets; that the tickets in question are the 
original receipts which were setured by ‘is teamstere when the 
deliveries were made. The record shows that the fifteen slipe 
were duly received in evidence and marked by the marter, come 
Pleinant's Uxhibit @ to 16 inglusive, He further tentified 
thet there war still due to the complainants the full price of 
$15.00 per thousand for all ef the trick cnlled for hy these 
fifteen delivery tickets, anid, further, that on arch 27, 1919, 
at the office of the Cennelly iron Sponge & Geverner Ge. he 
gerved a notice of wechanie's lien on one '.7. Sperling, manager 
of that company, at 31694 feuth Galifernia Avenue, The reserd 
shows that document wae duly reseived in evidence by the master 
and marked, compleinant's Sebibit 17. Ee also testified that 
#11 of the brick which wae called for in the tinkete referred 
to were actually used upon and became part of the improvements 


on the premises im question. 


There wae offered in svidence, alee, on behalf ef the 
complainants, en original execution in «a euit of John J. Burke 
against the industriel Building Company in the sum of $675.00 
in eare Wo, 695080, in the Munisipal Geurt of Chieswe. That 
document was duly received in evidence and marked by the menter, 


complainant's Exhibit 13. 


A witness, Wilmer White, tostified that nothing wae 
peid on the avount to the complainant; thet the Industrial 
Building Co. wae entitled to « eredit for empty cement bage to 
the extent of $26.70, leaving due the complainant $440,153. 


One John Dilley testified that pureunnt to s requert 
from the Industrial Building Co., sbout the Let or Rnd of 
Yebruary, 1920, he put in six new conductor heads end repaired 


certain down spouts, sutting in new ones wherever it was neceessaly , 
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completing the work about April #, 1920, that the price which 
wae agreed upon before the werk me dong war $85.00, no part 
of which har since been paidy that on April #9, 1920, he dee 
livered a certain paper io the manager of the defendant come 
pany at 3154 South Selifornia avenue, and that the peper which 
he had at the hearing before the master wae a duplicate ef the 
d@qument which he served. The record shows that that paper 


was received in evidenos and marked, Dilley'e« Axhibit 1. 


One Geldstein, presidyumt and treasurer of the Revenge 
weed Oleage %., testified that the Industriel Building “oa. ewe 
ployed The Havengswood Glase “o, te do curtain work on the premises 
at 7154 South Califernia avenue; thet the work coneirted of cleune 
ing out old glasa from eteel savh end replacing it with new ginas, 
fitting, tightening snd fastening with putty; that the work eae 
begun om January £8, 19286, end finished on February 9, 19203 that 
Wood, treneurer of the industrial Building %o,, told him wie come 
pany wouls be puid within 3 days; that there etili reseined due 
frem the Industriel Building (eo, to fhe Kavenewood Glage fo. the 
um of $380.44. 


One Swarts, vice president of The Havenswood Glass Te., 
testified that on January 26, 19246, be served » notice of Lien 
on Smyley, the weetern manager ef the defendant company, What 
purported to be m oony Of that notice was offered sad received 
in €Vidence on beheif of The Ravenswood @lnes Co. and sarked 


by the master, Aavenswood'’s Exhibit s. 3. 


The evidence of Smyleg, manager of the defendant come 
pany, in to the effect that the Connelly iron Sponge & Geverner 
S@. Gomtrseted with the Industrial Building Co. for eertain ree 
pairs on their building; that the agreement was made on Jenuary 
5, 2920 for $5291.00; that the work was done and the total ancunt 
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paid to the Industrial Bullding Ce. hy the daiendant was 
$0046.00, Mmyley tentified that although payment in full 

was made to the industrial Building So. it was done withe 

out requesting or receiving any eworn affidevitea from the 
industrial Buliding “oa. or ite officers as ta the nenes of ite 


subscentractore and the ancunts due and te became due them. 


Sayley, manager of the Connelly tron Sponge & Govere 
nor So., then called on behalf of that company, testified that 
he nlon¢ wes mutherized te purchase matePial and labor; that he 
war manager in Jenusry 1920; that ke paid the Induetriel Ruilde 
ing Te. $6,000.00, or sore, for the work; thet no notice of 
lien wee ever served upon him er the defendent prier te the 
isst payment; that he did not knew of any interest or indebtede 
ness due sny of the intervenere prisr to the service af the 
lien notices but head some teleshone scanvereation with some of 
the parties that they were g¢ing @ place liens efter the final 
Payment; thet the industrial Building “eo. is new bankrapt. 


Zt ia sontended on behalf of the defendant, Connelly 
iren Gponge and Governor %o., that the evidence doer net maffie 
ciently prove that the materials end labor as set forth above 
were furnished. Ye do not think that contention tenatle. The 
evidence shows the waking of exch eubcontract ond alee the doe 
livery cf the materiale and the doing of the work and the none 


payment of the price therefaer. 


There were offered and received in evidence various 
éelivery receipts snd certain mbeentractors’ notices of mee 
sheanics liens and other documents. What they show in full we 
49 not knew inesmuch as they are not made pert of the reeora,. 


The deeree recites that the master's repert “together with 
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the exhibits and evidence taken upon said reference, was on 
February 28, 1921, filed in this court"® ete. it also shows 
the approval of hig report. The defendant having failed to 
bring to thie court a complete record of the exhibits it 
follows that we have not before us all the evidence and une 
dey thoee ciroumstances would not be entitled te say that the 
decree of the chancellor wee not justified, Notel thetending 
that, however, it im eur opinion thet the evidence that is 
actually in the record ie sufficient to make out = prima fagie 


eaee and support the deeree that ear entered. 


Ae te the contention thet certain testimeny of cere 
tein witnesses wae incompetent. The recerd showe that mo obe 
jection wes made at the time or at the heering when the testie 
mony wae given, Sut that «at an intermediate ond subsequent heare 
ing before the mester and after the close ef the teatimeny ef 
Burke and Dilley sad White, «nd after the cross-examination of 
Smyley, eounsel for the defendant made a motion before the 
master to strike cut the evidence of Burke, Lilley and Yhite 
taken at a oricr hearing on becenber &, 1025, em the greund 
thet it wae incompetent, immaterial ani irrelevant, and ee the 
ground that Burke had ne personal knowledge ae ta the delivery 
of any of the waterial; whieh wetion the master overruled. 

What the master did was perfectly eroper inaseuch ae the obe 
Jeetions te the testimony showld have been taken ait the time 
the evidence was being given. Farther, the evidernes war ene 
tirely proper just ae it was given and elicited, even though 
some of it might be considered om heareny. A peime facie ence 
may be mndé Out even though part ef the evidence is obvieusly 
® matter ef opinion or a matter of hearsay if there is ne cross 


examination ne ebjaction ond no evidence in contradiction. Then, 
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too, ot we have alrendy said, o11 the evidence is not before up 
and we must, therefore, asxnuse that what wae presented ta the 


ehanceller was sufficient to juetify the decree. 


(2) It de oontended that there ia no evidence in the 
record that the owner of the land "authorized or knowingly pere 
mitted* tha alleged improvements to be made. faction 1, ef the 
Meehanie’s Lien Aet eontninn the following: ‘This lien shall 
extend to an estate in fee for life, for yaarn, or any other 
eatate or any right of redemption or other interest which euch 
erner may have in the lot or tract ef iznd at the time of make 
ing such contrsect or sey subsequently acquire therein*® ete. 

In Soxrg v. Crnmdeli, 235 ili. 79, page 94, the sourt said that 
the words "The owner’ as they were used in the act “means the 
owner of any interest in the land.” Fron that it follows that 
the leaseehold interest of the defendant, Cennelly fren Sponge 
& Gevernor So., deseribed im the bill of complaint wee provere 
ly subject to the Liens thet are herein claimei. It ea not 
necessary that the owner of the fee showid slither premmit the 
work to be dene or the onterials to be furnished or have any 
knowledge thereof. Inasmuch, therefore, ae the defendant faile 
4 to receive or deavand, pursuant to Section 5 of the Vechomie's 
lien Law, the nemes of the parties furnishing materiale and labor 
and the ameunts due er te become due to each, it is liable even 


though it did pay the genvral eontracter in full, 
Finding mo error in the record the deeree is sffirmed. 


AFFIRMED. 
THOMSON, F. J. Fe) Gt soy ik, as GONSUK. 
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ALFRED ANDGASON snd BMIL ANDNASON, 


Plaintgfie in Srrer, 
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J. M. CARON, 
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WR, JUSTIGK TAYLOR delivered the ogimion of the 
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| MUNICIPAL COURT 


eT endont in Sorer, 


eourt. 


On April @2, 1922, the pleintiffs obteined Judgment 
by confession in the mum of 135.00 on 2 written leanne, The 
judgment was for $115.00 for rent for the sonth of Harch, 1921, 
and $20.00, attorney's feer, Cr April 25, 1921, that judguent 
was vaceted ang defendent given leave to make a defonme, On 


Liffe in the oom of 


/ 
June 26, 1921, there wae a triel before/the asurt without a 
jury and judgwent entered for the singh 


$12.00, thet judgment is now befare use uvon a writ of error. 


There was offered inevidence o written lease running 
from Novenber 1, 1918 to September BO, 1921. Tne defendant 
eeeupied the prenises, an apartment, under that lease, until 
Bereh 20, 1921, when he soved out. Be ssid the rent whieh war 
previded for in the lease, at the rate of 7116.00 per month, 
through February, 1921. On Geteber 3, L¥z0, the defendant 
was notified by Auguet west, the leseer, that Kise tenancy of 


ihe premises would be terminated thirty days thereafter. 


Carson, the defendant, temtified that immediately 
efter receiving the netica he went over to Bowr's offiee - the 


agent of the owner - and thet Bour teld him the orner inetructed 
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him to raise the rent to $195,600, and that thay would not 
eomply wit) the alause 16 until the defendant entered into 

a new lease, Glause 16 is as follewea; “it is hereby under- 
etood thatthe necessary decorating is to be dene Ai the expire 
ation of the dnd year of this Lense.” Carson also testified 
that Bour teid him that he woe sorry he bad te serve the 
thirty days notice but that if he, Carson, atayed in the pree 
migenh and Only peid the regular rent he, Bour, would Lowe 
West, the owner, as a client. further, tiat Sour eeid he 
theugmt he, Carson, should at least, stand part of the differe 
ences vetreaen the $15.00 and $185.00. 


On the other hand Bour tavtifled that he had a cone 
Veresation with the defendent after ive thirty dey notice was 
eerved in whieh he tcld Tarson that Veet, the owner, was trye 
ing to hold him, Hour, for the difference in rent, and that 
he, Bomr, then said io Garson, "I want to know Af you senldn't 
a6 something*? Theat Tareon then seid, “Fell I will have te 
think it over." About two weeks afterwards, Ke says, he celle 
ed Omreon up end weked him what he hed decided te do abeut the 
@afference in the rent and Carson said hie lawyer teld him his 
lease was ae good as gold. Gn November 26, 1920, Boar, the 
agent, wrete te the defendant the following: “Your letter ree 
eeived in regard to decorating. Yeu were notified some days 
ago that yeur lease on Apartment One in building leceted et 
6737 Oglesby avenue was void, and there will be no decorating 


dene umtil « new lesse in entered inte. 


On Hareh 30, 1921, the defendant mmiled a check for 
$15.00 to Sour, the econt of the owner. Prior to that, howe 
ever, Carsen testified that he hed a sonverestion in whieh he 


aeked that the plaintiff sliow him a month's rent or sallow 
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him to bublease the premises; that Bour told him he could gube 
lease it at §206,00 a month or that they would try to rent it, 
Gargon further testified that he was not able to sublease it for 
$200.00 s month, and, sleo, that they would not put up a *For 
Rent® sign. He, aloo, testified that “they teld me they would 


allow me $100.00 er one month's rent." 


The defendant moved cut om Vareh BO, 1022. On April 
16, 1921, one Grant, purporting to represent the owner ef the 
taiiding aotified the dewfexdant by letter, that he was in 
arreare in the sum of ¢230,00 and that umlese it wan poid by 
Thursday ef that week judgment would be confersed on the lease. 
In that letter the check for $15.00 wae returned. 


Bour, the agent, testified that inFebruary, 1921, he 
met ihe defendant and the latter asked Aim ehat fe would give 
him fer bis lease and he teld him he had «a chanee to get a 
house @n the nerthweat sides; thet he, Baur, told him thet he 
would try end rent the apartment for himz; thet some time aftere 
wards the defendant avked him why he did net pat up s Figen in 
the apartment and thet Seur geid ali richt and a sign was put 
up. Om the subject of decorating, Sour tertified that ke teld 
Sarsen he would send the decorator ever ani se¢ what wee wanted 
but that Careon exid it would be betier not te de that and gxve 
a6 a reason that if it was not rented until the firet of May 


he, Garson, would stay in until October lat, 


it will be seen, therefore, tmt the controversy ree 
solves iteeif chiefly into « watter of credibility. if what 
the defendant testified te is true, erid the scent ef the pleine 
tiff teld him thet they weird allew him $100.06 or one month's 
Fent, and the defendant accepted thet proposition ang mailed 


them @ check for 415,00, or the difference, for the rent of 
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Mareh, 1921, ond eoved out, then the judgement thet wae entered 
wae prover, The testimony of the defaniant is qontradiated by 
Bour, but evidently tho trinl fudge believed the story told by 
the defendant, The evidenge on the part of the plaintiff, beare 
ing im mind particularly the notice of Sctober 30, 1926, and the 
letter of fevember 86, 1%20, suggests very strongly that the 
Owner war anxious to get the defandant cut of the premises. The 
metice of Cetober 30, 1820, notified the defencant that bis lease 
would be termimated im thisxty days and thei he should give up 

the premises by the end of Novesber, and the letter of Boveme 


ber 26, 1926, notified Bin hie leanne wae void. 


Under the cireusmatances, we do not fael thet we 
are juetified in holding that the trial Judge erred in dAscide 
ing that there was an agreenent thet the defendant eheuld ree 
ceive a credit of $106.00 on the rent fer Berch, B9G1,. There 
ie evidence that the owner through hie egent, Bour, refuned, 
efter the lease had run twn years, to de the necersary decorate 
ing. The leate provided, “It is herchy understood thet the 
necensnry decorating is to be dene at the exviration of the 
2nd year of thie leace.*® Tne second year expired on November 
26, 1921 anc Bours wrete “there will be ne deeorating dene until 
& new leave iv entered inte.”; intimating very dufinitely thet 
the original lease wee at an end and that no decorating under 
4t would be done, It follows, therefore, that it im quite 
reasonable that the agreement, testified te by the defendant, 
that he shouid be allowed s eredit of $100,900, wee inde. The 
trial judge evidently believed that the evidence eufficiently 
proved that euch an agreement wae made, end we mre of the opine 


den thet bie judgment should stand, 


Gonciderable argument is =ade coneerning the ratention 
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by the plaintiff of a $15.00 check which was sent by the defende 
ant on Maren 30, 1921, and which was returned to the latter on 
April 15, 1921. The check was retuined, without exolanation 
apparently, for fifteen deys, and wae then returned, In our 
judgment it eaannot reasonably be said thet holding it for that 
time before returning it war such conduct as would justify us 

in concluding thet the plaintiff wae estopped and bound ae by 


an aceard and esatiefadtion, 


As to the eontention on behalf of the plaintiff that 
Bour in hie dealingea with the defendant had no authority te 
bind his principal, we think the evidenee amply ehowe that 
West, the principal, wae bound by ali the conduct of Bour in 


his dealings with the defendant. 


the trial judge entared judgment for $12.00 in faver 
of the plaintiff. We apverently arcrived at that amount by dee 
ducting vx credit ef $100.00 and 83,00 costs from the month's 
rent of $2115,0°. ‘The judgment will be affirmed. 


AS FIRMED. 


O'GORNGH, J. JoONcIMS. 
THOMSON, F.J. DISERNTING: 


i ao unable te eoneur in the foregoing 
decieion. The leave in question wae exceuted by the defendant 
Serrom and the original landlord, West, in Seteber, 1918, for @ 
term expiring September 30, 192). Went wold the PRO i 
1, 1921, te the olsintiffs, Alfred and Smil Anderson, and the 
Garcon lease wae then aseigned to them. Avparently in Cetober 
or Hovenber, 1920, West tried te terminate the leane and he caused 
a notice of termination to be nerved om Carson. Sarsen was advised 


that the lease was perfectly good and ceuld not be eancelled, and 


he so notified the agents for Yent, The leave provided that at 
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the ond of two years, which would be in the fall of 1920, the 
“necessary decorating” wan to be done, prerumably by the lande 
lerd. Apparently, Carson comuunicnted with the agente about 
this desernting in November, 1920, and under date of the 26th 

of that month the agente aeknowledged receipt of that commune 
ieation aud again advised the tenant Careon, thet he had already 
been notified thet hie lease ware void «nd that there would be 

no decorating until «2 new lease wae ontercad ints, Kething fure 
ther was heard fron the tenant, end a few weeks Later the agent 
called him up te eee whet he intended te do, and he then told 
the agents thet he had been advived hie lease was good, und, 

in effect, that he proposed staying wheres he was. Carron did 
continue to stay in the prenizee in question and paid his rent 
each month until “arch. He moved out on the 20th of that month 
and on the 36th sent a eheck to the agent for $15,090, elaimiag | 
that he had been given en allowance of $1090.06 on a month's rent 
This eheek was returned to the defeniant under date of April 15, 
in a letter from the attorney. for tue new owners, and the tene- 
ant was then advised that he wae in arresre in bis rent to the 
exten’ of two «onthe, and that unless he paid this vent a judge 


ment would be taken on the lease, 


i eondur with the mejority svinion te the «effect that 
under all the sircwsstances, the fact that the defendant's check 
wae nol returned sooner, canuct be held te be an seeceptance on 


the part of the landlord, of the Kareh rent. 


The lease in question wae a binding contract between 
Garson, the tenant, snd Wert, the landlord. It wae just ce 
binding on the tenant in Wereh, 1924, ac it had been on the lane 
lord in Seteber and Sovember, 1920, The attenpt of the lendlerd 


to terminate the lease in 1920, did not affoet the validity of 
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the kease, ani beth parties remained bound by the lease. The 
failure of the lendiord to do the decorating in the fall of 
1920, did not give the tenant the right t terminate the lease 


in the wpring of 1921. 


Apparently the defendant, Carson, claime that he had 
the right to consider the lesse at an end, and move out of the 
Premises in Kareh, 1921, by reason of some orel agreement cone 
summated at that time, No such oral agreement is made out by 
the evidences. It is not claimed that Varsen ever hed any talk 
with the new landlords, the Andersons. eset testified that he 
had no taik with Garson. The ngent, Your, denied omking an 
arrangement with Carson whereby he was to have $100.90 eredited 
on Kie Vereh rent, Agcording to the defencant's own tertimeny, 
there was no such sgreenent entered inte as would give him the 
Tight te move eut and be relieved of his obligations under the 
lease. While the defencant war on the stand hir counsel aeked 
him what cenversation he hed with Mr. Bour regarding his moving 
from the premises, the agents for the prenisus were George C. 
Mour & Co., apnarently composed of two men by ihe name of Bour, 
One eenioy unc the other junior. Te the question just referred 
te, the defundant amewered that hw kept trying to get then to 
decorate and sle@ that he had eickners in hic family and codd 
mot move. He was asked if he told that to Ur, Hour or Er. West 
and he answered: “Yes, Sir." He was then seked whet “they * 
seid about hie staying in the property, end he said he eeked 
*them® 1f *they* would @llow him « month's rent or permit him 
te mibelet the presises and “they” paid he sould mbelet it or 
*they* would try te rent it, Imt thet Ke could mot aubelet it 
and “they* would net put e sign on the prenisee. He wae then 
asked whet conversation he had with wr, Beur on thir matter, 


prior to his sending in his sheek for $15.00, snd he answered: 
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"They told me they would gllew me a hundred deliare or one month's 
rent, and I milled them the fifteen dcliar cheek, #hich was the 
balance on that month, and moved out”, Later the defendant was 
asked what conversation he bad with Ure Sour om Hr. Test between 
Nevember 1926, and the time he meved out, with renpect te his 
ataying in the premivers from nonth te month, and he anevwered: 
"They advised me the: 1 wae a tenant from month to month and that 


they would sot do any decorating." 


Certeainigy the feregoing cannet be convidered as eetabe 
lishing em agreement between the defendant and bis lendlord, tere 
minating the lense or giving the tenent on allowense of 31°6,00 
em a wonth's rent, in iieu of the decorating. There ia no attempt 
to show hy theevidonse in the record that Bour & “empany hed any 
authority te bind either the old or the new landlord in the matter 
of either on aliewance om the rent ar the termination ef the 


leare. 


in my opinion, the judgment of the Municipal Court 


should be reversed and the cnume renanded to thet court. 
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AMERITAN OOLLEGH OF PHYSIOAL 
HDUCATICN, a corporation, 
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MUNICIPAL TOURT 
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Ve 


INTGRWATIOWAL HEALER AKLORT, 
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Apo el] fe. 
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fd kg D Lolthe G4 
HR. JUGTIGCN TAXLOR delivered the opinion 


the egurt. 


Om Hey 13, 1941, the plaintiff, American College 
of Yhyeical Sducetion, « serpuoration, obteined judgment 
by confercion in the cum of $2811.91, upon a promissory note, 
ageinet the defendant, Iimternational Health Resort, a corpore 
ation, On Auguet 4, 1921, thet judgment, upon an effi invit 
of one Shattuck, wan opened up, snd on — that 
Ghattuck's affidavit should be considered sf the defendant's 
affidavit of seriis. Gubeequently there wae a trial vefore 
the court anc o jury, and at the close of the evyidenes, the 
court instructed the jury to find the issues againet the plain 
tiff. Accordingly, there was a verdiot for the defendant, and 
judgment thereon in favor of the defondant. From that judge 


ment this sppeal wee taken. 


the evidence shows thet # nete dated Septeaher, 1926, 
in the sum of §2500.00, paynble te the plaintiff, ninety days 
after date, and whioh recites thet it wae given fer a valusble 
Ganeideration, wee made out and signed "International Health 
Resort, 4. A. Wood, Pren.* and delivered to the pleintiff, ona 
that the defendant, International Health Resort, reesived from 
the plaintiff $2500.00 therefor, tut it in claimed by tho dee 
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fendant thet the oleintiff at the time war indebted to the dee 
fendant in the sum of $35,000.00, which had never been paids 
and, further, that the president hed mo authority to give the 


note te the dafandant,. 


Inasmuch ae judguent hed beon entered upon a cognovit 
end the defendant was given an opportunity to defend, there 
was firstintroduesd in evidence the testimony of Yorey A. Wood, 
called on behalf of the defendant. Ais evidenee must be tekken, 
therefore, ac true, save where it is challengeé or contradicate 


eg by other ereadible evidesce, 


Hie evidence shown the follewingie The pinintiff and 
defendant were I}linois corporations, There was, also, snother, 
the National College of Druglees Physicians. Bernard “acfadcden 
wee, up to the time in questicn, preectically, the sole owner 
ef all three, Wood wan enoloyed by Ueecfadden and hed been in 
charge @f all three corporations for about ten yeare. Wood was 
president of both carporationa, pleintiff and defendant, down te 
Cetober, 1920. Mie wife, Gueie BH. Heed, war xt the same time, 
searetary ef both corporations, Buring all the time he wae 
president of ths twe corporations dow to Ociaber, 1920, he exee 
cuted notes in bebalf of exneh of the corvorations, for various 
debts whieh might be imeurred by them. He wade them ae presie 
dent. There never was a resolution autnoriging the president te 


execute notes except upon the recuest of » lender, 


InAnguat, 1920, the indebtedness of the sieintiff te 
the defendant wen $35,417, 68, to the College of Bruglerr Physic 
eians $19,403.96, »nd on er account emdled the Keere Account, 


$30,917.46. 
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Acoording to the evidence of Llianche Mames, who bee 
came on October 1, 19240, bookkeeper and seeretary of the dee 
fendant, and whe prior to that time had tept the books of ail 
three corporations, the offiews of «11 of them were at 4200 
Grand Boulevard, Chicago, ani after Seteber 1, 19820, at Battle 
Greek, Michigan. It is admitied that the books show the above 
mentioned indcbtsdness of approximately 535,009.00 te the dee 
fendant by the plaintiff, ond, aleo, show the new transaction, 
the one here in question, whereby $2560.00 war loaned by the 
Plaintiff to the defeniont. One Shattuck war cnlied by the 
éefendant and stated that he owned one share of the stock of 
the defendant, and has been a director af that company einee 
January, 1981, and that he knew nothing sbout the transaction 
in question exeept what hes occurred singe January, 1921, Gn 
eroeseexamination he sdmitted that ne aade the af fidevit used 
to open up the judgment by confession, although he knew no thing 
about the facte therein set forth save se he wae told by Bernard 
weefadden. eefadden did not teatify, alLihough Shattuck said he 
wae in town on the Gonday pravisue te the day he, Uhattuck, 
testified. Shattuck further testified thet at the time he exeo 
euted hie offidavit he did not know thet the attorney fer the 
defendant had im hie pesreseion letters which the defendant had 
sent to him, whieh showed the feate steted in hie affidevit were 
not true. fhere ei offered in evidence a contract in writing, 
dated Auguet Y, thas and whieh wae signed hy Bernard Macfadden 
and Morey A. and Susie Haines Wood, ‘Chat contract, which wee 
in force until September 18, 1980, what enother contract wae 
entered inte, brought about » sale to uerey A. nd Suele Haines 
Wood, of # oneefourth interest in all the property and business 


of the Gernard Esefadden Heslthatorium. the Maciadden College 
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of Physcultopathy end the Americen Cellege of Vnysionl Educre 
tion for $37,500.00, and provided that that amount ehould ve 
peid for by tuking twentyefive per cent out of the prefite of 


thoes businesees ar thay mught, from time to time, scerus, 


Two letterm, ene dated “September 8, 1920), by M. A. You! 
to Kaefadden, «nd one dated september 14, 1920, by Naefadden te 
Me Ae Wood, were proffered on behalf of the plaintiff, mt were 
objected to and refused admission by the triel judge. They 
should heve been edmitted as they were, on their face, evidence 
of « binding contract made between Wood and Keefadden concerning 
mattere very material to the present eontroversy, By that cone 
tract mil the debte ef the plaintiff te the other three eerporae 
tions, ineluding the Keeme eceount, were te be sapieslled; end 
the defendent leased certain presiser to the piaintiff for « 
certain annual rent, and /. A. Hood promised te pat in eserow 
$2250.00, the equivalent of e half year's rent, os ® guarsnty 
of good faith, Further, Maefadden in hic letter sugcested that 
the plaintiff lonn the defendant “eny idle money that they may 
have on hands,” ete, The evidence shown that “Wood Gid, subsee 
quently, put in exerow with the Merehant'ts Lean end Trurt SO PRILY » 
the owa of $2250.06, 


There wae offered and reeeived in evidente, however, 
m contract, dated September 18, 1920, which was signed hy laee 
faddem and &. A. and Wire. &. U. Wood. It recited that it ae net 
only between, bat by the three aerporations as parties of the 
third part. It was, sleo, signed ae follows: “fhe American 
Colleg@ of Physical Hdmention by K. A. Wood, tte President. 
&. H, Wood, ite Secretary. The International Health Resort, by 


Bernard Msefadden, ite President, Nlanche Hames, ite Secretary. 
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International College of Drugless Prayeisianes, by Bernard tinge 
fadden, ite President, J, L. Baily, its Secretary." After ren 
citing by way of preamble that Macfadden owns a majority of 

the stock of each of the corporations and is or will be a 
director of each, snd iv largely imterented in them finensially, 
and that 4. A. and 56. H. Wood, alec, oned ston: in the sane 
eorporationsand are finuneinily intererted in them and that 

Re Ae Wood had been an officer im ench of them, it sete forth 


in eight articles eerteain new contrac tub) relations, 


Articole one provides that Umefadden ia to take ever ond 
Become the owner of tee defendant company and the College of 
Drugless Physiciane; that K, A. Wood ie te take over and become 
the owner of the plaintiff corporations that Meecfadden sells, 
transfers and turns sver to Wood ali hie stock in the piaintiff 
company; end thet Wood shall take possersien, control and supere 
Vision of sll the interest Heefadden hand in thet companys that 
the teo foods turn over and trensfer to Kacfadden «li the «tock 
owned by then in the defendant company ond the College of Druge 
lese Physicians, together with al) their intereet thereiny that ae 
the parties own » majority of the wtock ond the two Weode cone 
etitute a majority of the beard of direetere of exch corporne 
tien, they will, a8 Lt may beoome necessary to have the terme of 
the contract ratified, do all those things necessary for cerperate 


appreval and ratification, 


Articls two providus for the eaneellation of a11 the 
debt Of the plaintiff te the defendant; all of the debt of the 
plaintiff to the College of Druglear fhysicinis, and that the 
Aeese ancount ve transferred to and aseuned ww the defendant 


company. 
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Article three provides that the real property, 4200 « 
4208 and 4218 Grand Bonlevard, Thiesge, Oconpied by the plaintiff, 
shall be lensed by the de*endent to the pleintiff for five years 
for a tetal rental of $37,000.00, payable in sertein monthly ine 
stallmentese, and the defendant shall pay the texes, insurance and 


keep the prenivegin repair. 


Article four orevides thet food ehall place in enerew 


$2250.00 as security for ihe payment of the rent. 


Article five provider that the pheintiff "will lean te 
the Internstionel Health Res@rt any idle money thet it may have 
Om hand which amounte are to be due at wich timer ag the money 


will be required by the Soliege.* 


Article six provider for psresuring for ¥eed the ane 
share of stock owned by one Shattue’. 


Axrtiole seven provides thaivthir agreencnt pate an 


ond to ali former contracte and agreameniea between Beefodden ond the 


two Foods. 


Article eight orevides that t:¢ lease shall ve executed 
by the plaintiff «nd defendant in their eorporete capacities and 


epread upon their reeords. 


The foregoing centract, although dated in the preamble 
as of September 18, 1920, was actually signed on Getober 2, 1940, 
while the mote herein aued upon is dated September 22, 1920. 


it is contended by the dafendont that even if the cone 
tract of October 2, 1920, "be eunsidered as valid, it esuid not 
furnish « consideration for the nete in question, ase the note wae 


made at least ten days prior te the date on which the eontract was 
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made at leact ten days prior to the dete on which the contract 


was entered inte.” 


Ae the regerd stand there ie some forces in that argue 
ment. Unfortunately, in our judgment, the trial judge refused 
te admit in evidence the two letters of September 8 and 19, 1920, 
which taken together constitute » binding contract, and, an ef 
the latter date, constitute, joining to ee eontract of 
Oatover 2, 1920, 2 cancellation of »11 the indebtedness of the 
plaintiff to the defurdunt. in other worde, considering the 
two letters and the contrast of October 2, 1920, the note of 
September 22, 1920, must be considered as being given when the 


debt of the plaintiff te the defendent did net exist. 


in our judgment the contract of Octeher 8, 1980 « being 
signed by a umjority of the direatere of esas sarunration end bee 
ing signed by the two Woode and Maefedden, oni bearing im mind the 
hietory of the tuo corporatioga, ond, also, the fact thet the 
plaintiff put in exerew the mam of $2280.00 « a binding 
eontract; wit ao, by dteelf, without referenes ta the two letters, 
which were erroneously excluded, it same into being after the 
note Sued Upon, and in no way refers ta the exigtenee of the latter, 
we are not entitled om this reserd to enter a jud@aent fer the 
plaintiff, and, so must reverse the judgment that was entered and 


remand the ccugse for « new trial. 


Such of the evidence that wes offered on behalf ef the 


pinintiff and was ruled out, should hove been admitted. 


The defense being want of ecnsideration «nd peak of suthore 
ity, while admitting the oxeeution af the note and receipt of the 


$2500.00, it was highly proper fer the plaintiff te shew in dee 
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tail the history of the various eorporations and the conduct of 
thowe, particularly Neacfadden, who seemed to run snd own them 
eubstantially as hie om private property. 


Tue Judgment will be reversed omd the cause reunnded 


for o new trisi., 


RAVERSED ASD BBUSSDED, 


THOMSON, F.J, AND OTCORHOH, J, SOWSUR. 
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¢ WRIGHT and L. RB. kuervan, | 
GRT and RAWPLLD, } 


/ Appeliees, * 
f APPRAL FROM 


# 
We ff } HUNICIPAL COURT 
i ¢ 
| f 9 OF CHICAGO. 
Se 0. HORGSN ® é 
* , Appellant, 


ZR, JUSTICES TAYIOR delivered the epinion of the 


sourt, 


On daly 18, 1921, the plaintiffs, Wright end Sewe 
field, breught suit in the Municipal Zourt egeainet the dee 
fendant, ¢. %. Morgen, for £1500,0¢ for real estate eommise 
gions, ina trisl without a jury « judgment was obteined in 
that amount against the defendant ond thie appesl is there 


from, %o evidence wae introduced by the defendant. 


On February 7, 1921, 3. %. dergen, the defendant, 
‘@igned and seeled an fSxclusive Sales Agency Contract" giving 
the plaintiffs, Yright and Newfield, an exclusive agency to 


sell eertain property. ihe contract provided aa follows; 


“in consideration of you listing thie property 
within § days from date with the other senbvers of the 
Beleit Real Asinte Board, i hereby give you for six 
months from thie date the exelusive agency te rell 
my preperty described as foblows: 

The farm known ae the Richard i. Hervey consist 
ing of 613 seres in Winnebago County, 111. and bal 
in Beek dcunty, Wie. for the price af §50,00° bellars 
($50,090), and i agree te pay you the eetebiished come 
miesion on the esle price se provided for on the baek 
ef this exrd if the property is seld by you, by me or 
wy anyone clee during the continuance of this agenay 
for the price end upon the terme herein named or for 
any other price er upom any other terme whish I may 
aecept. 

i will,rell this property upon the following 
terns, 

Any deal asceptable to the owner. 
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I agree to execute and deliver to any purchaser 
you may name, a VYerranty Deed of thie property and 
to furnish said purchaser « complete abstract of 
title showing a good merchantable title im me at the 
time of transfer to seid ourchaser. 
I hereby authorize you to bind me ty contract 
tovell according to terma herein named, * 

On the badk of the decament containing the contract 
there appears tre following: *"Sehedale of sammianions adepte 
ed by the Beloit Reel Matate Board effeetive on and after 
May @, 1919". And, further, *The comission on smle and exe 
changes of farme in Hoek County shell be 3%. The eemaiesion 
on ssle and exchange of farme outside of Heck and Winnebage 


Counties mali be 3%. 


There war offered in evidence a letter dated, Beloit, 
Wisconsin, February 7, 1821, signed by &. ©. Morgen, and mdde 
reeced to Wright and Yowfield, contsining the following: “The 
follewing liet of personel property is the ane referred te in 
the Sxelusive elem Ageney Contract given you this dmy, ta be 
included in price named in seid contract ef which thie list 
is a part.” Then follows m list of personel proverty euch as 
heresce, wagonn, harness, omte, corn, ete. And in the sane 
document (which wee in the form of a foranl gard) the plaintiffs, 
Wright and Newfield, liated the procerty with the «embers of 
the Real Sstate Hoard at Beloit. 


Newfield testified that, "We make cut a card for each 
and every individual senber of the board, and we take them te the 
Board meeting onee 2 week on the day of tne meeting, and at the 
Board meeting they put a pile of each listing, ond one is given 
to every member present, and these that are aot there et the 
meeting, either they come in during the week, or if they some 
te the next meeting, their lieting cards sre hended ta thes.® 
He further testified, “In thie care we made out a ecard fer each 


and every member of the Seloit Real Hetate Board and took then 
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te the Beleit Real Metete Board meeting, where they were dite 
tributed in piles fer enah member.” And, further, that he 


delivered them to the board. 


It in contended on behalf of the defendant, (1) that 
the seecanlled “form contract” was merely an offer which ree 
quired, on the part of the plaintiffs, in order that there might 
be an soceptance, that the property shouid be listed within 
eight days with the other mewberes of the Beloit Real Hetate 
Board. (2) That the plaintiffs did net obtain on exelusive 
agency but merely the right, if the property should be seld 
within six months, to a ceounierion of 3% on the erice it acte 
ually sold for. 


(1) Aw to the listing of the preperty:e The imoorte 
ant words in the written proporition made by the defeniant are 
as follows; "in eonsideration ef your listing this property 
within @eicht days free date with the other members of the Beloit 
Real state Board, i hereby give you for six senthe from this 
date the exclusive agency to sell my preperty deseribed ag fole 


lews* ste, 


fhe witness Bewfield testified that on February 3, 
1921, he listed the preyerty with the Seloit Aeal cetate Board 
and afterwards advertised the property in the newepapers, Fure 
ther, he tentified, “I aloo sent typewritten copies of the deneripe 
tion of the farn and a full Lliet of the personal steck to other 
brokers in ether cities whom I might expeet te work with te help 
produce a myer for thin farm, [I alse mede tripe to the farm 


with Hr, Wright and prespactive buyers fer the fern," 


The witness Newfield alse teatified, “In this case we 
mads out a card for each and every cenber of the Beloit Real 


Retete Hoard and tock them te the Beloit Heel Estate Board meete 
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ing, where they were distributed, in piles for each member. 


That is the way it is always done.*® 


The plaintiff, Wright, testified that tie farm in quese 
tion was about ten miles weet of Beloit, near which be had pree 
viously owned a farm; that the defendont wanted him, Wright, to 
e¢ll the fama or get him a trade; that, together, thay went eut 
and looked at the farm; thet they went back to the olmintiffe! 
office and the defendant signed mn contract, Ne further tertile 
fied that he exhibited it to pronmpective purcharere, and made 


thirteen trips to the farm with prospective buyers. 


In our judgwent the written prepesition which was signed 
ty the defondant beeame « binding exelusive ageney for ix 
months the woment the plaintiffs listed the preperty with the 
members of the Deloit Real Sstate Board. Fhe evidence shows 
conclusively that that wae dene, and it follows, therefere, as 
& matter of law, that the propocition ef the defendant ripened 


into a binding obligation, 


(%) As to whether the sentract provides for a comaise 
sion of 3% on $50,000,600 or on the price the property wos ectually 
wold for. The written proporition of February 9, 1921, eonteing 
the words, “I geree to pay you the enteblished comaiesion en the 
sale prise * * *# if the proverty is wold by anyone* “far the price 
* * ® herein nemed or for any ether orice or upen any Other terme 
which I may aesept. The evidence shows an agrement by the dee 
fendant, Gargen, on April 5, 1921, to nell S13 aeree to Senj.P.J, 
Odell for $20,000.00, and, alse, thres deeds dated April 19, 1921, 
comveying &© certain acreage to Benj. F. J. Odell. The only objeae 


tion that was made to that evidence was viade to the suthenticity 


of the instruments and that objection, withent mOFe, war set well 
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teken, ‘he question then is; the defendent himeelf having sold 
the farm for $20,001.00 and the figure at which plaintiffs were 
given the authority to sell it, being $50,000.00, are the plaine 
tiffs entitled to three per cent on $20,000.00 or on $50,000,007 


the words "I agree to oay you the ertablighed committe 
sion on tha wale prices ae provided for om the bach of this card 
if the property is sold Wy you, by me or hy anyone elee during 
the sentiyuance of thip sgeney for the price and upon the terme 
herein mamed or for any other price or upon any other terns 
whieh I may aceept.* evidently contain a promise on the part. 
of the defendant to pay the establiehed comiiseion of 3% on 
$50 £00.00, or any other price which the defendent might aceept. 
The evidence shows that the terme whieh were ultimately accepted 
involved the price of §20,0C00.00 and it feliowa, therefore, fron 
that, that the oleintiff is only entitled te 33 on that eum. It 
certainly would be a somewhat uneonecionable contract whieh 
would provide that the agent would be entitled to 3° somdisgion 
on $50,000.00 and, yet, the only service actuslly required ef 
him might be the listing of the praverty with the members of 
the Seloit fienl etate Board. It is our opinion, however, that 
the contract, iteeit, fairly interpreted, meane that the plains 
tiffs are entitled to 3% on what the progerty was actually mold 
for, that is 3% on $20,009 ,00, 


There is some contention that there is no sompetent 
evidenee in the record by which the sale price way be determined; 
that the only evidence is that whieh is contained in the slleged 
contract whieh recites « consideration of $20,006.00 and three 
deeds; that there was not sufficient proof ef the execution and 


authenticity of these instrumente, 
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The evidence echows, however, thnt the witness Odell 
testified that he entered into « contract to purehare from 
Mergen, the defendant, $13 acrer known ac the Harvey Tarn ai te 
uated ten miles weet of Beloit, gart of which is in Vinnebage 
County, Illinois, and the other part in Rock County, @ieconsin. 
Alse, the contract in question describes the property as the 
Harvey Farm consisting of 613 seres iv Winnebege County, the 
balance Of whieh is in Aeek Sounty. And, further, Odell said 
that it was on the Sth, 7th or Sth of April, 1921, when he 
entered inte that aontrect and that the demi was consummated 
and that he had the deed and the ether gaperre witohim. The 
evidence further shows that gurewant ta the miggestion of the 
trial judge, counsel for the plaintiffs offered im evidence, 
as plaintiffe' Gxhibit 6, the written contract ef exle fer 
$20,000,006 which purported to be signed by the defendant and 
aleo by the witness Cdell. That certainly wes sufficient to 
prove that a enle of the fer was made by the defendant te Odell 
for $20,000,060, And the statement of the withoos Abn’ the cone 
tract wae mecde and consummated and thet he won present in court 
in response to s gubpoens ducen tequm and produced the contract 


in question, wae sufficient to make it proverly sdmisenble. 


The judgment of the lower court, therefore, will be 
reversed snd judgment entered here in faver of the plaintiffs 


and agsinet the defendant in the mum of 8600.00, 


REVERSED AND JUDGMENT S8TSHED BERN. 


THOMGON, P. J. AND O CONNOR, J. coONoUR, 
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MR. PRESIDING JUSTICE BANNEs 


BELIVERED THe GPINION OF THE COURT, 


This ie sn appeal from « judgment fer $11,000 agsinst 
appeliant in a personal injury suit. On March 21, 1922, we 
reversed the judgment upen the picadings, helding that the 
Original declaration failed to show a cause of ection, and that 
the amended declaration stated a new cause of action which was 
barred by the statute. Our judgment wes reversed hy the 
Supreme Court and the coure remanded te this court to consider 
and pase upon other questions raised by the aselanment ef errors. 

Defendant owned and eperated a departuent stere in 
the City ef Chicxgo. Flaintiff hud gone there os a patron to 
meke some purcheses. hile there on October SO, 1915, welKing 
over the fleor she fell, having slipped «2 she ¢laimed, from 
stepping on « slippery substance upon the floor, and received 
her injuries therefrom. 

Her declaration was predicated upen the fodlure of the 
defendant te use ordinary care to maintain ite floors and sisies 
in # reasonably safe condition fer passage thereon, and charged 
as the act of negligence thet defendent suffered and pemitted a 
slippery substance to be and remain upon seid fleor, upon which 
she slipped and fell as sforesnid, by reason whereof she wae 


injured. 
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The principal ground ured for reversal is that the 
verdict was manifestly aguinst the weight of tho evidence on 
the question of negligence. In our previous opinion we seid on 
this point: 

“Spon a review of the evidence on a rehexring we 

are not prepared to say that the verdict wes manifestly 
against the woight of the evidence, although sitting «as 
jurers we might have found that it wes not proven to our 
satiefaction that the substance on whieh plaintiff slipped 
came there through defendant's failure to exereise ordinary 
eens oe — there oufficiently leng te put 

While the ease has been reargued we ere not convinced 
thet we should resch a different conclusion. 

Appellant has argued with mich force that as plaintiff 
had previous trouble with her knee the description given by her 
of her fell was equally consistent with the theery that it was 
eeeasioned by wenkness of the knee and net from stepping on anye 
thing slippery on the fleer. “hile the evidence with regard to 
negligence is very close and presented two plausible theories of 
the accident, and the burden rested upon plsintiff ta preve defende 
ant's negligenee as charged, we feel that it is a case where the 
jury's conclusion as to the facts should not be disturbed. 

in this view of the euse it would subserve ne useful 
purpose to detail the evidence upon which exch side bases ita 
theory. in substance plaintiff's theary woe that some ofl was 
left upen the floor from the oiling it received en the previous 
Saturday night, she having been injured about the following 
Heonday noon, and the theory of the defense was there was ine 
adequate proof that any slippery substanee waa left on the floor 
and thet had there been it would have been removed by one of 
the two sweepings made in the forenoon of that day, or its 
presence would have become otherwise manifest. To auppert its 
position defendant cited the eases of Kipp ve F. “. Seolworth, 


134 NW. Y. 8. 646, and Spickernagle v. Woolworth, 256 Pre &t. 496 0 
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While the reasoning in thece cases is quite persuasive in eupport 
of defendant's pestion yet as every cave must stend upon ite ow 
state of fnets we feel, on atuted in our previous decision, that, 
debatable as they ore, they present a case that may be properly left 
with the decision of the jury. 

Bor do we deem it necessary to detail the evidence 
with respect to the extent of plaintiff's injuries or whether the 
necessity of omputating her leg was due te the secident. There 
was sufficient evidence for the jury se to find. 

It is urged that the verdiet was exeessive and that an 
instruction with regard to damages was erroneous. The inetruction 
in question teid the jury they might take inte consideration all 
the facta end cirowumstances in evidence berring on plaintiff's 
injuries, etc., specifying certain elements thercef “and alse euch 
future pein or prospective pain «nd suffering ond loas of health 
and strength® se they might “believe frem the evidence, if any, 
she has sustained or will in the future suetein by rercon ef such 
injuries.” ‘rrer is cleimed becmee there was no preof that 
plaintiff would suffer any future pain. “hile therefore reference 
thereto should heve been omitted yet the instruction does net 
mecesuarily imply there was, and permitted recovery therefer only 
in the event of och proof. it in urged, too, thet the vords 
“less of strength” are material only where there is preof ef loss 
of earning capscity, and that there was mone. ‘hile there was 
neither proof nor claim of less of «srning eapocity, Plsintiff 
was entitled te recover for the extent ef physical injury te her- 
self which is a recognized personal ioss apart from the deprivetion 
of earning money power and would naturelly include the loss of 
strength which would be inferred from the less of # lege A® the 
jury were in effect told to consicer only such evidense ae there 


Was upon these elements of injury the only prejudicial effect of 
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the instruction would be te inerease the demages. But if we 
consider the judgment av compensating her only for the Lens of 
her leg and the pain and suffering endured we cannot say thet 
it was excessive, Hony cises ure cited by appellee where o 
much lerger verdict has been sustnined fer the logs ef a leg. 

i@ ma test of the memory of one of defendant's wite 
nesses who wae a matron 2t defendani's stefe and claimed toe 
have had @ eonverestion with plaintiff right after the accident « 
which was several years prior to the trial « plaintiff's counsel 
agked Ker if she remembered tae nome of any other pereon that «o8 
injured at defendant's stere., It ie urgeti that this question was 
prejudicial. Aw there was ne attempt to show that anybody else 
was burt in the store we gunnet regard mere acking the meetion 
as ground fer reversal. 

it appeara that plaintiff, apparentiy from disappointe 
ment in the teutimony of a witness, baret out erying while the 
witness wes on the stand amd wow anoisted frem the court reom. The 
Gourt esked; “Can't you atep thst?” Her counsel replied: *I 
fen’t know; she is eli cverwrought.* Osfendant's cmunsel asked 
to have a juror withdrewm. The court seid he thought there wes 
RO eccasion fer it and overruled the motion therefer. “e think 
there wae no reversible errer in the ruling. The incident world 
@9 efly to the qestion of excessiveneus of davmnyten, which » have 
already passed upon. 

The court denied defendant's motion te etrike the 
tectimeny of the witness Devlin av to the appesramee of the floor 
Tight after the accident, claiming thet it woe mot connected wi th 
with, \e think thers was mfficient connection to warrant the 
eourt's ruling. 
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It do next urged that plaintiff's first inetruction 
was ¢rronceus in referring the jury to the declorotion. ‘the 
practices hus been condemned ond the inetruction in thet reepe ct 
is fmulty. But we do not think the judgment should be reversed 
on that account. ‘there cun be no question but thet the Jury 
understood what ere the essential elementa of the cause of 
action, nemely, whether there wan ony negligence on the part of 
defendant in permitting oil or seme slippery substenee to remain 
en the fleer of the store which coused plaintiff te alip and full 
ond be injured aa claimed. 

Tarre was on ordur for the exclusion of witnesses. 

One of plaintiffs, uno, at the time of the antry of the order, 
wae not axpected to textify, remained in the room after it had 
become apparent he would be ealled te the witmess stand. As no 
motion was made with respect to the matter, and ne ruling of 
the court esked, there is no basie for cllaged errer thet the 
court abused its diseretion. 

Being unable to say that there in reversible errer 
in the record the Judgment ia «ffirmed, 

ASVUMID 


Gridley mi Fiteh, JJ., concurs 
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Appellant. PrP AQXN 


fPOMUEDING JUSTION BaIwEes 
DELIVERND THS OPINION OF THR COPRT. 


Appeliee sued appellant to recover for pernonal ine 
juries sustoined from a fall from the rear porch of an apart- 
ment occupied by her and her husband under a lense from 
aprellant. There wae a judgment for 490,000 in her favor, 
frem which this appenl was taken, 

The gist of the action ia that appellant exercised 
and maintained control of the porch and negligently permitted 
the poreh reil, which gave way snd coused the fall, to become 
and remain in an unsafe and insecure condition. The original 
declaration contained twa ceuntes, so charging in effevt and 
specifying the condition of the rail, the second count charging 
wanton negligence. There were three additional counts which 
alleged that the stairway, steps, lending, platform and railing 
in the rear of the building were used as a common passageway, 
over which defendant exercieveed and mninteined eantrel. ef end- 
ant pleaded the general iesue and epecificnully denied that she 
owned, possesced and had control of the premises, passageway, 
ete., complained of, 

It ‘was not questioned at the trial that appeliant 
owned the apartment muilding in question, and that appellee 
and her husband ocapied an apartment on the first floer theree 
ef. Tho apartment fronted cust. Along ite west wall at the 
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rear was the porch in question. It wes reached from the back 
yard by a stairway about three feet wide which ran north, par- 
allel to said west wali, to a landing, about three fect square, 
at the southwest corner of the porch. The east side of the land- 
ing Was guarded by s ruil about three feet long, frem the nerth 
end ef which ran the rail in question at right angles thereto 
aleng the south edge of the poreh ta suid west wali, a distance 
of about five and one-half feet. Four inches nerth of where the 
latter pail joined the wail was the back door of appellee's 
apartment. 

Parallel with the latter rail on the nerth side of the 
porch was the rear wall of another apartment in a wing of the 
budlding fronting nerth. Along the west side of the porch for 
about five fect beyond the landing was a partition separating 
the porch from the stairway to the second floor, which was 
approached at the northwest cerner of the perch. The dic tance 
from the rail in question to the opposite nerth wall was shout 
nine feet, so that the porch, excluding the landing, was about 
nine fect aqiare. At the foot of the stairway to the second 
floor was the reer door of the other epartment referred to, and 
still further west an entrance to a third apartment. The rear 
entrances, therefore, to the letter two spertments, as well as 
the apartments on the fleors above, were reached by pausing along 
the westeriy side of the porch in quéstion from the landing, 
and unquestionably that part of the porch constituted a common 
Pessageway. To reach these apartments, however, there wus 
apperently ne ocession to turn to the right after reaching the 
landing or te pass along by the veil in question. 

Reemse of this latter fuct it is contended by 
appellant that the rail in queetion and the platform imme diately 
in front of it did net constitute part of the passageway used 
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in common by the other tenanto. There was no direct ¢ videnee 
on this subject, or of exercise of control by the landlord, 
other than what might be inferred frem the character of the 
structure and its adapation to the common needs of the tenants 
of the milding, except » if it may be se regarded « thet the 
garbage pails of the respective tenants on thot floer were some- 
times placed on the easterly side ef suid pereh, and the entire 
porch was swept by the janitor of the building. ‘hether the 
janiter's service in this respect was pursuant to contract with 
the landlord or tenants does not definitely appear. He said, 
however, it was one of hia duties az Janitor of the building to 
sweep the porch and that he was working for the owner of the 
wuilding. Wor waa there any proof of the terms of the lense under 
which appellee and her msband ocoupied the apartment, om henee 
nothing to determine whether or not there was ony special 
provision therein with respect to the perch er for repairing the 
BEA 

while perhaps it may be said thet there wev prima Encie 
proof that appellant exereised contrel of the perch, and that the 
suffielienoay of proof that the porch saleng the railing in question 
was part ef the common passageway is doubtful, yet in view of 
error which necessitates va new trial ef the cnse, ot which there 
will prebebly be mere evidence on these questions, a definite 
expression of our views on these pointe as unnecessary. They 
were questions of fact fer the jury and we ure not prepared to 
soy thet there was not some evidenes te sustain the averments of 
the declaration with respect therete, meager though it be. Wo 
euthorities are cited to us whieh we deem sonclusive on this 
state of the record. 

It is next urged that the evidence does not show that 


appeliees was in the exereine of ordinary enre. It shows that 
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while she was standing near the radl in question it guve way 
and precipitated her ubout eight and one-half fect te the floor 
of the basement aren underneath the porch. Neither plaintiff 
nor her only witness to the accident gave an intelligible eccount 
ef how it happened. Her answers, when cress exemined ns to how 
the aceident happened, were evasive, argumentative and unsatine 
factery. The proof adduced in her behalf as te the wndition of 
the porch rail was to the effect that it wos shsky, retten end 
thet the nails fustening it were rusted and leose, and that these 
conditions were pleinly perceptible. ‘hile apreliee denied 
that her attention had been ¢niled te them she admitted heving 
gone sut on the porch some three or four times =» week and more 
than three or four hunired times during her tenancy, and while 
the jury were asked to believe the te:timeny of her witnesses 
that the shaky and retten condition of the reiling wan peveeptible 
to ethers, they were alao soaked te acerept her testimony that she 
never observed it. ‘hile her testimony was very evasive on the 
subject and irresponsive to the questions put to her with respect 
thereto she disclaimed having lesned or pressed against, or even 
having touched the railing in any way except ta place a light 
mat thereon. ‘The inference she would convey from her testimony 
is thet the mere weight of the mat caused the rail to give way, 
but she was unable to explain why, without in any woy tou ching 
it, she fell over with it. If such was the fact, however, the 
only pleisible inference ie that she wos frightencd ant lest her 
balance, which, perhaps, is not incensintent with her exercise 
ef ordimery care. Ans, however, her epportumities for observing 
the condition of the reiling were as good ss these of her wite 
nesses, and she sometimes tied her deor to it, it is difficult 
to beliewe thet she did not know ite condition. 

It is sleo urged tht the verdiet for §20,00C wus 86 


excessive and against the weight of the evidenee that the jury 
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wore animated by passion and prejudice. Her physical injuries 
were described an a frneture of the olecranon process of the 
left elbow, fracture of the metatarsal or long bone of the Little 
toe of the left foot, and injury te the metacarpal bone in the 
left hand. loth physicions testified thet they were simple 
froetures and the indications were that all of the benes had 
properly united. The font injury disappeared in the course of 
two or three months, and there wos «a perfect union of the bones 
of the wrist. As te the left «mm or elbow, one of her physi clans 
testified that it won mostly a bony union. “he olaimed, linwever, 
that she Yad proeticnlly lost the use of thet arm Her attende 
ing physician, however, testified thet the veeuon she eould not 
wea her orm was becruse of schesiona, ani that if the erm were 
used and cxercised it wmild se better, byt if not mored Lt would 
became stiff from the adhesions, which cold be broken by massage. 

ie to the fracture of the symphysis, where the bones 
of the pelvis unite in «he back, there «ne also a good union. 
The bones were not out of alignment, the hép was net affected and 
the fracture did not affect the use of the knees Joint or snkle 
joint, or any part of the leg. ‘prellee, hovevor, continurd te 
use a came or @ crutch, The couse areigned therefor by her cecter 
was thet the sciatic nerve on that side onused pain in her ieg, 
lio vertetra of her back win hurt. “Mile she compleined of stiff+ 
neas of the wrist her doctor ssid thet there was mavement in it, 
mut a Little retarded, due to adhesions therein. Appelles suffered 
considerable pain after the oceident enol claims that she is not 
froe from it new. ‘There is probably resultant nervousnescbe 

die made claim in her pleadings, and attemptec to in 
her evidence, to the lows ef valuable services in consequence 
of the sccident., Without reviewing the testimeny thereon the 
eresa @xemination cleurly discloses that she hed received very 


Mdttle money from such ¢fvorts, and that she unquestionably 
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sought to magnify their importance and value. 

Ye are of the Opinion, therefore, that the damnges 
were excessive. 

But there can be no cure by remittitur because of 
Prejudicial error. <Appellec's counsel called oo her firet 
witness appeliant's janitor to make praof of the condition of 
the porch and ttairway, and of events immediutely follewing the 
necident. It soon beceme apparent from his exemination that 
counsel for spreliant represented an insurance company in de- 
fending the case. Under the pretext of the right to oress 
exemine his own witness appellee's eaunsel eought over repeated 
objections to bring out from the witness thet he het vied ter 
the office of defendant's counsel and consulted them. ‘There wae 
no basis for cross exeminetion ef his om witness end the ob-+ 
jections should have been custeined. As the rewlt of sich 
exemination the witness referred twice te an incursnee company, 
eaying "I ennnot exy if the insurenee company --," when he wes 
interrupted by another objection, which the court everruled, and 
eontinuing he «aid "I knew the insurance company's -" when he 
wee agein stepped. “hen defendant's counse] were urging their 
objections, appellee's comnsel uddressed them with the remark: 
"fou know thet his statement was made to some one in your 
effiee.” Besse of these referenees defendant's counsel moved 
to withdraw a jurer. The sowrt denied tie motion. 

Later when appellee teck the witness stand she 
adroitliy but for the manifest purpose of bringing the matter 
before the jury also re@ecrred twice to an "insurance Gompenv.® 
She was being Anterrocated with respect te contributions she 
Claimed to have received from individuals snd concerns to pe 
publieation called "He rtley's teview,” which she slaised to 
have conducted. She wan asked if a certain bank made cone 


tributions to her personally. ‘he answered: “And inowrance 


oulnvy hao seaetrogel tect yikmpem 


eeyamed ei? tatit ,ctglewds ,solaigo edt Io om oF tine 
eoviagecnke Ctew 
to sumood twivtiows yd eum on od nee etet? fod X 


taxi sod ae Seifeo Losnwon sositeqg, .toxre Logo tbateng 

te dolsthany ode to lootg sdum of rot tes, e'tneliogqe seomtae 
ont grave fot vietatoarnt atmsyo Yo baa yyewitade bax doreg edt 
ted? moh? ankuaxe etc anit tnoteqgh emood moor Jt .tmebigas 
web ak qiaqmeo onMaToNas ne Sstasereqet tueltoqgs yet Segawa 
‘saeco oF Gdntt orl} to tautong ant ‘sobns + ona out gnkdaet 
botasget wave Sdyvos Lvanses e'osileggn eesatte ove alt patenue 
rethuty buat od nil? ooomtin of? gov? #0 packet of pmotteotde 
sue oremt .meid hofLussec bon Lovauen ultmabaetoh Yo anti ie edt 
odo at? Opn xeeatko mee Ld Yo moktantenxs exo ro9t sinad om 

. komm to Alaris emt oA .deutotom ceed ered bivods eaektosh 
eVisrmen eonaxuont xe oF ceted bevxolow euentiw ed? golhtoataene 
aw of marly *,-- Yager oonervort oct Th vee feraen I” satyee 
bmw ghekwrtevo sawoo ott mote ,nelioctde cedtens yf hetquraetad 
ot ore “~ a’ ysteqmoe goantimAt eat work I” Slew of nakumksnoe 
thods arinis stow écamuno e'tnebieteh oad .beqyote niege eew 

_ pelttamec ont di de amet? Boewothha Leumumo ‘S'eellerce ,smobtoetéo 
_ tere ok ome amon of chem ecw treuetasa ald Sod? word 20x? 
bevax tamgon v'faubaeteh euonetetort onedt to seamoet "eek te 
estohiom wif betarh fumoe eff .torwh a wenddt ie of 

ada bunts nacativ wit Loot eellegqes sede t0fed . 


tTotiam ed? gnignicd te svoquag tuetinag ad? tet fod Us ioths 
".yuramod sometonnt” aa of soto? berustor eels viol, sd? exoted 
eda wMOstoThasa0D Of doeguey Ativ Dedane tesa yniod’ euw anf 
# Of anteoaean tne aiavbtivibnd act bevieos: oved. af femtale 
@t heateto sie dotde “ywelwel otyoltual” belfen nabieasisug 
“noo sham tned xinfieo « 2 hoses mew wl sbeteudmoe erad 
·arrenent ban" thevewon of! exyifonnoneq tot of anolimi but 





ove 


Companies and ether pasple, too.” “hen asked if she mediled e 

copy of the “review" ta the president ef said bank “Andividuslly 
and personally,” she replied; “Or to the corperation er insure 
ance company @Yr anyone else." There was no proof whatever thet 
any insuranee company hxi contributed to mach publication, or 

that she hed mniled the same to any particular insurance company. 
We cannot but be impressed that sppelleer, references to insure 
ance companies were unealle? for and designediy made. ‘As said 

in NeCarthy v. opring Valley Coal Co., 232 Ill. 475, the cuestions 
and cireumstanecs were well zdspted te intimate strongly to the 
jury thet the apyellemt wos insured against liability for «ecidente 
ef this kind, and that the insurance scempany wonld have te recpond 
for any judgment which might be rendered. ®¢€ ennnet tell the 
effest the dime of questioning referred te and such onewers may 
have had. ‘ie may repeut what wae seid in Bonblatt v. Young, 199 
ILL. appe SLR: 

“She absences of any legel ground therefor emi the 
persistence in that line of exsmination against defendant's 
ebjections and the open charge that it wns for an improper 
purpose, indicate a deliberste intention te bring the 
matter before the jury and risk the consequences." 

the authorities cited in the opinion of said case 

@lesrly shew that euch questioning and ensvere were calculated 

te be highly prejudicial and exll fer a reversal «f the judgment 
end remanding the oeuse. “his sencinuion will obviate the 
necessity of reviewing other alleged erroneous rulings not likely 
te oceur in another trial. 

Aecerdingly the judgment is revereed and the cmise ree 

manded. 
REVMRSED AND REMAN De 


Gridley and Fitch, JJ., concur. 
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Appellee, YY 
vo) APPBAL FROM 
\ ail 


Vee | ae WURICIPAL CouRYT 
OF CHICAGO 
GHORGE H. J. HAAS, ‘ 


WR. PAUSIDING JUSTICE BANS 
DELIVERED THE GPINION OF THN COURT, 


Appellant executed his promissery note whereby he 
promised to pay to %. . Nelnaon, anta Fe, Iaie of Pines, 
{in the “est Indies) $1,715.61, at a bank in said island, 
with interest at ten per cent per annum. Appellee became 
the owner of the note, and sues the maker thereon, 

Ho question arises as to the principal of the note, 
and a weparate judgment for the amount thereof admitted to be 
due was entered pursuant te our practice, This appeal is from 
a judgment for the interest on the principal computed at the 
rate of ten per cent per annum smounting to 660.47. 

Appellant pleaded the note was usurious. The court 
found the issue against him. 

The facts are undisputed. The decisive fact is that 
after executing the note appellant, whe lived in Chiesgo, per- 
sonally deposited it in the United tates mail, directed to snid 
Helson at the place designated in the note, where Nelaon in due 
eourse received it by mail. Under the anthorities, therefore, 
the contrect wos made in Illinois, and under our statute no 
recovery can be had for interest where it exceeds seven per 
cent upon any written contract made in this State, wherever pay- 


able. (Cahili's State. ch. 74, sees. 6 and &.) 


ee : — oar 


<¢ Os 
a0nogD 
’ : « 2aileqqa Lome 
MOR LARA [\ 
" 5328 
PAOD TAXED IMUM X — 
eOOADTHO W | —— 
— cite ol Arnoa d 
cS a -Suakleg h 
8 N OQ “ fA os t e G Ss: Ne t ne 


a9 fs 


SRMiAR CVITEUL SAICIGAAS 1AM 


“ es 
oTHUOD HRT TO NOTKING UAT gpan r Ie 


He 
of wieteds ston yroseinetg ald batiumaxo saeileqqa : 
eeonit te elal ,e% ataas »roalok .. .¥ of yaq of boukmong 
sbnalnt bee at Aited @ fo .h0.049,18 (vothal geet ot mt) 
Simos! eeiieqgh .meene teq theo t0q moe ta fegtetal deiw 
sHootei? todem wit gage bow ,eten eft to teawo ant 
eeton aclt to Logionity edt of om seas nokicom of — 
of at bettiaha Yoorer? tno: sy te? sxempdel, etotaqes a bas | 
mov? at Lavaqe aid? .enktecry «ne of saummaug Devesn enw eb 
ost fo butugmms a0 danresich eis xo? dnergbhet a 
Vd. ae pall acome mamne sag fave seg as? te svat 
Soveo eff euetiveg caw aston ait Sebaokg tunel Leggs 4 
emia fomiege samul ect? Saget 
sat of goat evialow eff ~dedugaibaw mio atewt em? .. . 
“wa ,oysbtd? nt bowls ade ,melliocgy e7ou vat yattmexe cogte 
Sine of Dosoethd .flam cesar bes ial off al 2k —EE 
egb ci doelok ots stem oi? AL dae aan evalg of ga ada on 
oor Oloreds o20kt lvertiim of tobo! .Llom yl #2 bovieos? enamoe 
on oiulaie we teomy bre ,oloniili af ebam sve foatines orld 
“oq meves chseoxs *f oot Senxte¢a! 46% bad od geo yxeveces 
“vag tevetedy ,atese aldd ai obam Soatines eottitw yas meqe fae0 
{.8 bos ® .sone go? fo .adesa et kitded) .efds 


It ie well established lew in this itate thet “the 
Pisce where the contrect is made determines its validity and 
the place of performance affects only the time, mode and extent 
of the remedy;* (Burr v. Heekler, 264 Il]. 230) and the place 
where the contract is mode depends “upon the plece where it is 
delivered, a2 consummating the bargninj;" (Zelker v. Levitt. 

250 id. 645, 546; Gay v. Kadinmey, 69 id. 221) and “where the 
parties are at a dintance from eech ether, placing a note in 
the mail, addressed to the payee, censtitutes a delivery of the 
note.” (Trego v. Estate of Cunninshem, 267 id. 367, and canes 
cited.) 

Appellant urges thet the agreement waa nat complete 
between the maker of the note and the payee until it was accepted, 
and contends thet its acceptance must be deemed to have been made 
where and when it was received. ‘The mote having been retained 
after it was received the acoeptance thereof must be deemed to 
have been at the place of delivery, for it wan there appellant 
lost control of it. (Barr case, supra.) 

) There is nothing in the facts of this case to distinguish 
it from the eases cited so far as the application of the principles 
governing them is concerned. It follows upon the undisputed facts 
that as the contract was made in this State and was usurious, the 
judgment for interest cannot stend and mst be reversed. “ith @ 
finding of facts. f 

Cases cited by appellee decided before the revision of 
the Interest Act in 1879, in section 8 of which were incorporated 
the words “wherever payable," and rulings in other jurisdictions 
that conflict with said Act, are not applicable, 


REVERSED AND REMANDED WITH A 
FINDING OF FACTS. 


Gridley and Fitch, JJ., concur. 
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We find that the note in question was executed and 
delivered in this State and that the interest for which the 
judgment appealed from was given is usurious and wicellectible 


under the Interest Act of this State. 
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AARON JAY and JANS JAY, 
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MUNICIPAL COURT 
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/ 
JOHN aPISHS, 
* Appellant. 
MX. PRESIDING JUSTIC! BARNES 
DELIVERND THE OPINION OF THES COURT. 


From a judgment agsinst defendent for posseasion in a 
forcible detainer suit breught in the Wunicipal Court ef Chiergo, 
he has appealed, assigning ¢rrers upon a shert record showing « 
previous judgment for possession against him in thet court on 
June 13, 1922, thet it wes vacated on appellees’ metion three 
days later, that the case was set for trial on the 20th, and 
heard on the 24th of the #ame month when the judgment appealed 
from was entered, The other erdere in the short recerd have no 
bearing on the points raised for revyersale 

The main point is the court was without jurisdiction 
to render jucament. This point is based upon the fact thet as 
the placits shows the judge presiding at the trinl wos a judge 
ef the County Gourt of Jeoffersen County, Illineie, “helding,”" 
as stated therein, "a branch of the Municipal Court of Chiengo, 
at the request of the judges of ssid Municipal Court,” the record 
should disclose that said judge from another county had becn ree 
quested to held court for a partioular judge of the Kunicipal 
Court and for a specified period of time, and that in the absence 
ef such a shewing he did not have the authority vested in him by 
section 13 of the Municipal Court Act to enter the judgment. 


Said section reads as follows; 


MOOK LARISA 
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"That the judges of seid Municipal Court 
mey interchange with judges of other city courts, 
and with county judges, and said respective judges 
way hold eourt for ench other and perform ench 
other's duties when they find it necessary or 
convenient." (Cahdill's Statea., oh. 37, par. 401.) 

The record shows offirmutively tht the presiding judge 
was a judge sutherized under suid section and thet he wee ree 
quested by the preper authorities te hold « bronch of the Municipal 
Court of Chicage. In the abeence of a showing to the wine the 
reguisrity eof proceedings will be presumed end thet the request was 
duly made on a finding that the services of seid judge were necessary 
or convenient. It is not esventisl to jurisdiction, nor does the 
statute require, thet there be an express order settine ferth the 
necessity or convenience that juctifies the request, or thet said 
judge woe sitting for or at the request ef o perticnlar judge. The 
common law record, on vhich the errors «re aneigned, deer net shew 
a went of jurisdiction, and if there wore ony frets net so shown 
presented at the trial tending to dinclese a Leck of it or any 
reversible error in the proceedings, they and any motions or obe 
jections predicsted thereon shovld be shown by « bill of exceptions, 
and none ia preserved. 

The only other points made are thet the recard jeea not 
show that defendant vrecseived notice of the order vienting the 
jucement against him, or that there wis a cantimaance from June 
20th to June 24th. {ven if appellant could complaim of an order 
entered in his favor yet the crecerd shows he was present «it the 
trial, and, in the absence of a bill of exceptions showing ob- 
jections or motions raising these questions, he presumably waived 
any irregulerity or informality thers may have beenwith respect 
to them. 

we find no reversible error in the record and the 
judgment is sffirmed. 


Gridley and Piteh, JJ., concur. AFFIRMED 
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AARON JAY } 
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\ . | OF GHIGAGO. 

FRANK J. TYRARLL, ⸗ 


| AppéLlant. 
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“WR. PRESIDING JUSTICE Banwese 
DELIVERED THE GPINION OF THE coURT. 


This is an action in forcible detainer. The record 
shows that the cause wis heard before the trial without a jury, 
and that an erder was entered finding the defendant guilty of 
withholding the premises from the plaintiffs, and finding the 
right of possession in plaintiffs. Prem the judgment entered 
thereen thie appeal is taken. | 

Gn Jamiary 9, 1925, the bi11 of exceptions was stricken 
on appellee's motion, it sppesring that the same was not filed 
within the tine required by the statutes. Nearly all of the 
assignments of error are predicated en the stricken bill of 
exceptions, and no othere than those so based are argued. — 
we are limited in consideration ef the appeal te the common 
law record and no errer therein is pointed out, the Jjudgaent 
wili he affirmed, 

APPIRM ED 


Gridley and Fiten, JJ,, eencur. 
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JON P. CONTI et Ble, 


Appellees, 
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JOSEPH HOSLLER, | tr 
CZSTRRN MORUMINT + 
* appellant. 


MA. PRESIDING JUSTICE BARES 
DELIVEAND THE OPINION OF THE CouRT. 


BURICIPAL COUAT 
OF CHICAGO. 
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This is an appesi from the overruling of « motion to 
vacate a judgment by defanit for $305.25, entered against 
appellant fox an alleged balance due on the purchase of two 
monuments. As grounds for the metion it is alleged in the 
affidavit accompanying it (1) thet appellant was taken ili 
in his office an hour after service of the summons upon him 
and wae confined te his bed until after the return day and 
judgment, and (2) that he had a good defense, which wes in 
effect that the monuments in queution were net accerding ta 
specifications but were accepted on an agreement for so reduction 
on the purchase price to a fair ond resvonable ameunt, and that 
a feir and ressenable smount would have left o balance in his 
faver by rexson of payments on account, 

But regardless of vhether the affidevit sufficiently 
states a meritorious defense we think the court was justified 
in denying the motion for fuilure to show due diligence in 
presenting it. It dees net appear from the affidavit mt that 
appellant, notwithstanding his illnesa, was able to communicete 
with his «ttorney and have him enter appellant's appearance 


and file necessary papere before the return day of the writ 
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instead of afterwards. in such a cause the affidavit will be 
construed most strongly agsinet the applicant. (Staunton 
Coal Co. v. Henk, 197 Til. 369.) ‘The rule is well eotablivhed 
in this State that motions of this character to ot aside x» 
default are addressed to the sound diseretion of the court 
and will not be reviewed except in ense of abase of such 
discretion; slsoe that a party seeking te have a defeult set 
aside must show due diligence to protect his rights and that he 
hes a meriterious defense, but a showing of « meritorious 
defense alone is not sufficient, (Hitsche v. City of Chicago, 
280 111. 268.) 

Aeeordingly the judgment is of firmedo 

AFFIRMED « 


Gridley and Fitch, JJ., concur. 
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THE PRUDENTIAL INSURANCE COMPANY, 
GF aAMNRICA, a corporation, j 


\ j APP SAL FROM 
H WRe é 
| ⸗ 


SUBERIOR COURT OF 


e 


; am — — — Mit — —— 


MANIZ DAION administratrix, e402, COOK COUNTY. 
\ poe 
On appeal of . — ows NSOR, 
é Appeliant. - QO — 
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BR. PAYSIDING JUCTICS BANNERS 
DSLIVERAD THE OPINEON GY THE Gount. 


The Prudentiol Ineurnnee Company issued ite policy 
of insurance on the life of Frank ©. Daiger, for $1,000, paye 
able to hia exseutor, administraters or assigns. About iv 
months later he assigned it to J. Arthar owensen “ae his 
interest may appear.*® iweneon waa the cnehier snd aguistent 
menager of 9. ¥#. Faber, Inc., a corporation. Gsiger wee in 
its employ as a saleeman frem prier te the time of hie 
assignment up to the time of his death. At that time anid 
corporetion hed avaneed him 2969.92 in exeess of his salory. 
The payments were mace by its cheeks, sinned by owensen and 
counte reigned by ite manager, and the assignment ef the policy 
was made to secure such advances. 

Marie Daiger, the widow of ssid Daiger, was appointed 
administratrix of hia estate, ond in thut eapacity sued the 
Imsurence Compeny upon the policy. In view of such suit ani the 
claim of Swenson as sssignee of the policy, the Insurenece -ompany 
filed ite bill of interplender auking for on injunction agains t 
the prosecution or institation of suits ogainst it upon the 
pelicy, that said claimante made defendants thereto interplead, 
end thet it be permitted to pay the amount of the policy, less 
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ite costs, into court and be disniesed out of the case. An 
order te that effect wor entered und exch of the claiments 
answered, the oiministratrix nlleging thet the sesignment was 
without consideration and in fraud of her rights, and Owensen 
alleging in substance that he claimed the insurance as agent 
and attorney for G. ©. Faber, Inc, by renson of such edvances 
and the uesignment of the poliag to sccure G. %. Faber, Ine., 
fer the same. 

Upen the hearing the atministratrix introduced proof 
of thé policy, and of issuance of letters of administration te 
her. Thereupon Swenson made proof of the facts oubstentially 
as pleaded by him, showing that the money paid to Frank &. 

Daiger, deceased, was the money of G. WV, Faber, Ince, and was 
charged ageinut Daiger on its books, and thut the policy nesigned 
to him wae delivered by seid Gaiger to the company's manager and 
held by it a6 security for sdvanees made and to be made in the 
future. At the scieose of the evidence G. %. Faber, tac., wan given 
leave to file ita intervening petition without prejudice te the 
evidenoe taken, and defendant's sanawers were allowed to stand as 
answers therete, no siditional evidence being offered. 

The intervening petition set up no facts or cleim 
different from these set up in iwensen's anewer, namely, thet he 
was at all times acting es ita agent or trustee, and thet the 
policy was sszigned to him an celiateral security fer mich advances and 
for its benefit. And the undisputed evidence sustains thst cone 
tention. it thus appeers that Swenson had ne persoanl interest 
in the inaurance, and claimed none, but pleaded in a representative 
capacity for the corporstion, 

The decree found Swenson failed to prove that he gave 


any consideration for the sssianmment, or thet he wes sntitied 
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to the proceeds of the policy, either for himself or ae agent 
or trustee for G. %. Faber, Inc., and that the evidence wes 
not shfficient to entitle G. «. Faber, Inc., to the proceeds, 
but thet the administratrix wos entitled therete. 

Prom thia decree Swenson alone appealed, and has 
assigned as errors the findings a2 sfeoreoaid, thet the decree 
was in faver of the atministratrix and ngainet bimeslf, and 
that it is contrary to the evidence ond the lew. 

In Proge ve iioodley, 160 111. 434, where the trustee 
and beneficiary were both parties to a suit in equity, and the 
trustee alene appenied, assigning no error prejudicial to bime 
self, the court said that by hia sppeal he ettecked aa trustee 
the findings in the deeree so far ac they were prefudicisl te his 
beneficiary, that in other wordea he preseeuted the appeal in his 
own name, but for his beneficiary. Holding that “he hac the 
right to appeal from the dweree, but fer himself only,” the 
vourt said thet "a party cannot anwign fer errer thet which cos 
not affect him, but is prejudicial only te others who io not 
complain.” (p. 437) 

The corporstion intervened in ito own behalf, alleging 
that Swenson wee merely ite trustee in the matter, presumably 
becanee,ns said in thxt ense, “in equity the party in whom is 
the beneficial interest must sue in his own name.” (p. 436} 
Referring to the rights of the beneficiaries in the case the 
court said it would be time enough te determine whether or not 
error had been sommitted agsinet them “when they come and make 
complaint." (p. 437) The assignment of orror in thet cease not 
eelling in qestion the correctness of any ruling of the court 
affecting appellant as trustee the judgment of the Appeliate 
Court affirming the decree was wffirmed. “hile in this case it 


ig assigned au error that the court feund that Gwenson wae not 
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entitled to the proceeds of said policy “either fer himself or 
as trustee for G. %. Faber, Inc.," yet the evidenee shows thot 
he had no other interest than ow trustee, ani the argument in 
his behsif in bevsed solely on thut theory. Aw, therefore, 
Swenson neither had nor claimed «a personel interest thet is 
affected by the decree or rulings of the court, enti cennet sssign 
error for his beneficiary when it hes appeared and pleaded in 
its own hehalf tit not seen fit to complain of the decree, we must 
held, in accordance with the rulings in the Press cave, that no 
errer was committed as to him and that ne question of error ao 
far as the rights of G. i. Faber, Inc., sre concerned, is before 
us for consideration. 

Accordingly the deerme is af firmed. 

AVFIAMED« 


Gridley and Fitch, JJ., concure 
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LILLIE 6. P Seda f 
8 3 e fr J 
Appellee, 
\ j AFPEAL PROM 
ve. \ ) GRIT couRT, 
‘ 


£ COVK COUNTY. 
CITY OF CHICAGO, ; 


| Appellant. 
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WR. PAEGIDING JUSTICE BARNES 0 60°C” 
DELIVENSD THE OPINION OF THE COURT. 


Thia is a personal injury suit predicated on the 
charge that the City of Chieage negligently suffered a street 
to remein in unsafe repair and condition rhereby plaintiff 
while in the exereise of ordinary care for her own safety 
unavoidably fell inte an excavation, this causing the in- 
juries compleined of. There was a jury trial and «a Judgment 
for $7,500 was entered upon the verdict in piaintiff's favor, 
from which the city appeals. 

The accident happened about 5: p.m. September “4, 
1919, while plaintiff, a woman about 57 years old, was erossing 
to the east on “Ycbash avenue, Chicage, a north and south street, 
along with e young iaty companion. Ghe had juet alighted from 
a street err going south on said aveme st the north side of 
its intersection with Seventh street. As she reached about the 
middle of the east or nerthbound ear track «a street cer wes coming 
nerth thereon 2 shert distance from her, which did not stop at 
the creasing, and another coming south on the southbound track 
also a short distance from her, Not until then did she notice 
the alleged excavation or ditch in mestion, which was just bayond 
the enat rail of the northbound track andsas claimed by plain- 
tiff's witnesses, extended beth north and south ef the crossing. 
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She looked for and saw no means provided for orossing the seme. 
4nd there was none. Uhe spparently would huve had time ta cross 
in safety tut for the so-called ditch. Perceiving that she was 
in danger of being caught between the two cure if phe stood between 
the twe tracke and that whe did not heave time te recress in frent 
ef the southbound ear and was in dsnger ef being struek by the 
northbound car, she attempted to step or jump cerose the excavation 
or ditch in mestion. Her foot reeched the oppesite side tut 
Slipped on the dirt, az she testified, causing her te fall back 
into the ditch and ctrike her shoulder against some object on 
the other side, thus onusing the injuries in question. A man 
on the atreet helped her out of the excavations Hor companion 
also attempted to cross the sama snd likewise fell. ‘tome of 
Plaintiff's witnesses testified that for some days previous te 
the accident pedestrians using the cressing hed to jump across 
gaid ditch, and that the ditch wae one and one-half te two feet 
wide and about the same depth. 

At the time in question the atreet was being repared 
ander contrsct end the supervision of the city's inspectors. 
It cannot be questioned that the city wma liable if it was 
negligent in fsiling to discharge its duty to keep the street 
in repair and safe condition for travel, if plaintiff's injur- 
ies were occasioned thereby and she gas in the exercise of 
ordinary care for her own safety. (Johneton v. City ef Chicago, 
258 Jil. 494; Hanrahan v. City ef Chicago, 289 id. 400, 405; 
City of Beardstown v. Smith, 150 id. 169.) And plaintiff un- 
questionably hed a right te svsume that the street wos safe for 
cressing at the usual place therefor if she had no notice or 
knowledge to the contrary, «8 she tentified. Under such cire 


cumstances she wan required to use only ordinary care fer her 
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own safety. (City of Chisage v. Haboook, 143 111. 358, 363.) 

The resi eontreveruy seems to be ao to the depth ef 
the exeavation. The excavating wor done by = steam shovel 
which, according to the testimony of the city's witnessea, went 
to the depth of sbout thirteen inehe» below the surface of the 
street and picked up the earth and the old pavement. in the 
process there would be some variction in the depth, necessitating 
filidng and leveling. A secailed ‘header,* consisting of stone 
blocks from four to six feet long, four inches think end «about 
ten inches deep, vere set in gonerete about twenty inches from 
the outside rail co that when placed they projected about five 
inches above the surface of the concrete, On the concrete between 
the header and the street mirbh were laid creosote blacks, end on 
the sonerete between the header and the ear rail granite blocks. 

It was the scentention of the sity thet at the time of 
the accident the concrete had ‘been se% so that there gece only a 
depth of five inches in the scoecalled exeavation between the car 
rail and the header. The testimony of the city's witnesses as 
to the condition of the street at thet point war more or less 
contradictory. If the exeavation had been made and the concrete 
not placed in at that paint the condition would correspond to 
gome thing Like the version given by plaintiff's witnesses, otheore 
wise to thet given by defendant's witnesses, After close 
examination of the teatimony on the subject we do not feel 
Justified in disturbing the jury's conclusion either as te the 
queation of negligence or contributery negligence. It appesred 
thet pedestrians were crowsing the atrect daily at thet point, 
that barriers were pleaeed against traffic north and south on 
Wabash avenue, but removed after five o'cleek when the leborers 
qait werk on the street, and thet no plenking or other conven- 


fences were provided for crossing the torn up part of the street. 
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While lights vere placed there at nicht, the accident scecurred 
in deylicht. 

Whatever the depth of tho diteh or execsvation the 
teutineny supports the inference that it may not ordinarily have 
been obverved by « pedestrian crogaing the strert until Just 
before resching 4%. % taut time plaintisf, “bho otherwise would 
have had autfisient time to craes the tracks befera she would 
have been in duager from either of the cars, sudienly found here 
self aonfronted with the danger above stated. It is unnecessary 
te review suthorities te the effect that s parson in such a 
sitistion is not, oo a matter ef Liaw, chargeavie with contri utery 
msgligenss. Shether she wis or ned wasy question « fact fer the 
jury, snd we cuanet say thot thelr finding thereon woe manifoatly 
le tte GO. Fe Corea 
198 Ii], 102; unhom Sowing & srackting Cc. v. Datidesin, i145 iii. 
416.) I+ woe alse said in City of Hock ¥ails v. sella, 145 bile 
224, S27, thet if ome while observing tae cure fer his psracnal 


agsinst the yoight af the evidence. {c. 





safety is injured by the combines result ef on eccicent amd the 
negligence of the city, am witheut such magiigense the injury 
would net heve ceeurred, the city will te held Lishle, although 
the aoesdont be the privacy caise of the injury, if the consequences 
eould, with common predenee ami sogavity, Save boom agen anil previced 
against ty the city. “®* think the evidonee was such se ta bring the 
ease within such rule, which ws substantially eteted in given in- 
etrustions. 

Sefeadant'e whineesce teetified thst there were recorcas 
in the posteusion af the contractors and the city whieh woudd 
show the actual progress of the work ami donmditian of the atreet 
en cath day. But sv no effort was made to préduce them the jury 
may well heve inferred that they would not verify defendant's 


evidence as to the condition ef the street, ond that there was 
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e® ditch or excavation inte which, in the absence of some provision 
for crosving the same, and os the result of her eudden danger, 
plaintiff fell. We sre not disposed, therefore, to distwrb the 
jury's conclusion of fact as to the city's negligence smi plaing 
tiff's went of contriltory nesligence. 

It ia claimed that the verdict wos excessive. ie are 
not prepared to say so. She fell on her right shoulder and was 
painfully injured. The ball and esecket joint of the right 
shoulder wie shattered and her arm was driven into the shoulder. 
Her right arm wae pourtially paralysed, cousing o fifty por cent 
limitation so that she is unable te perform the work she was 
acoistemed to do in her baainess of dressmaking, or te put on her 
clothes or dreag her hair without help, so thet she has been 
required to erpley s voman fer such purposes at the rate of $26 
per week, “ith her horpitel expenses and poouniary ioss of employe 
ment, doators’ bilis, etc., she hed expended about $4,006 before 
said trial. Many similar cases might be cited where larger judge 
ments were permitted to stand. 

Complaint is made of the refusal of ar instraction 
tenderad by defendemt xe to the credibility ef the witnesses. 
The instruction is in due form and might well have been civen, 
bat s cautionary instruction is within the discretion of the 
gourt (Lagndele Stem Ove Vorke v. ChicogoJnily Hews ‘e., 189 
I21; Apy. 565), ond we do not think it is apparent that the jury 
would have reached « different verdict had it been given. As 
e512 in Young v. Nevonneli, 110 Til. 84, “nll persens knew, without 
being inetructed, thet » person whe teyti ties faisely te a 
waterinl fuct in « case ie unwerthy of belief." 

The judgment ie offirmed. 

AMP TRMICD 
Gridley and Pitch, JJ., concur, 
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CHICAGO TITLE & TRUST COMPANY, : 
® corporation, Trustee, 
Appellant, APPHAL FROM 
* 
* MUNICIPAL COURT 
| We Fd 
we T. cols. if ) 
val Appalieo. ) 


MR. PREGEDING JUSTICR BARNWS =” 
DELIVSRUD THE OPINION OF THE COURT, 


Appeliant's amended atatement of claim was based on 
an rgroement between defondant and verious other persons in 
consideration of mitual promises wherein he acreed ta oay $1,000 
to appellant as trustee of a property owners association when 
Called upon to da ao, and his refusal to pay the aanme. A copy 
ef euch agreement is made a part of the sintement of clsim. 
Appellee Cowles in his affidavit of merits denied any indehted- 
ness, and alleged thet he agreed to subseribe such sum providing 
plaintiff would keep “undesirable persons” from becoming tenants 
and owners of property in a certain neighborhood, end that pinine 
tiff has not complied with that arreemente 

The legal issue thue presented wer whether the defendant 
executed such an instrument as was declared upon, and, if ua, 
whether he was indebted for gueh sum. The allegation in dofendent's 
affidavit of merits that he mace a different kind of acrecment wes 
mot pertinent to such issue. “ither he mate such aon egreement as 
declared upon or he did not. The ecnurt before whem the tril was 
had without s jury found the issues against the pleintiff. Prom 
the judgment entered thereon plaintiff appeals. 

the bill of exceptions discleses that in the sdmission 


of testimony there was a wide departure from the veal iswes of 
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the case. The main and controlling question here is whether the 
court erred in rejecting the written agreement offered in evidence 
by the plaintiff. It seems to have been rejected on two grounds; 
first, that it was not properly executed, and, secondly, because it 
was against public policy. A decision of these pointe does not 
require setting out the contract, whieh is lengthy, the declared 
object of which is "the acquisition, mansgement, improvement and 
disposition, including lessees, sublessing and sele of residential 
property to both white and colered people” within a certein deseribed 
district. The contract provided for a conveyanee of tho title te 
all of said properties so to be conveyed to pleintiff es trustee 

to be held upon the trust declared in the axrecment, which need not 
be set forth. It sets forth its object as eferesnif, the powers 

of the trustee and that the subscribers were to hold certifiesates 
representing their proportional interests in the proceeds, net ine 
come and avails of the premises se held in trust. There is nething 
ambiguous, obscure or uncertain aa to the purposes and intent of the 
agreement and, therefore, there was no ac¢casion te resort to oral 
evidenee to ascertain the same. It contains ne such werd aa "“nne 
desirables® and discloses no purpose, a5 claimed by oral testimony, 
to discriminate between white and colored persons. The greater part 
ef the evidence was with reference thereto and was wholly irrelevant 
te the issues. 

The court, therefore, «ected wpen improper evidence in 
rejecting the instrument o the ground thet it woe againet public 
policy, os perkape some of the oral evidence might indicate, 

fhe court also erred, in our opinion, in rejecting the 
same upen the ground that it was not properly executed, In erder 
to procure the signatures of the parties therete, over one hundred 
and twenty-five persons, one copy of the screement wee kept st 
the effice of the association for such as signed there, ami two 


other copies were used by persons in procuring the signatures of 
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the othere at their houses or places of wmaineas. ‘The wige 
natures were afterwerds detached from two ef the copies and 
appended ty one sgreement, mon the necessary $100,000 colied 
fer by the apreement were subseribed the subscribers were 

Culied together at a meeting ot which a notary public wns 
present, and the announcement was made thet they “had gone over 
the top” and would toke the various lista and make one comple te 
list of them, whieh was done, and the notery then present went 
around and osked the verious mambers to verify their signatures 
and took their ecknowledgments thereof. Te ime trument offered 
in evidence containa ail of wsid signatures and the notary's 
certification to the sacknowledgaont to exch ef them in the usual 
form end besre hie noterial sea anid signature. Svufendont 
admitted that his gicnuture ves mong the athers but cinimed that 
when he made it the arrcement was not attached thereto. He, howe 
ever, aimitted being present at the mecting where sand when the 
acknowledgeants of tae signatures as aferesadd were taken. i4¢ 
think, therefore, there wes prims facie proof of the execution 
of the document offered in evidence and that it shouid have been 
received. The judgment wili, therefore, be reversed and the couse 
remanded for a new trial. 


REVERSED AND RWMAUDAD FOR A NEW TALTAL. 


Gridley and Fiteh, 73., concur. 
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MR. PRESIDING JUSTICS BARNES 
DELIVERED THE OPINION OF THY COURT. 


Thin is an appeal from a judgment for possession of 
premises held by —— under a written lease from appellees’ 
grantor, one Malkus, which expired by its terms on April BM, 
1922, and provided for an aption of an additional term of two 
years upon giving sixty deys notices in writing of the lessee's 
intention to exercise it. HMalkus disposed of the premises to 
appellees en March 135, 1922, and asvigned te them his interest 
in the lease. 

There was only one disputed question of fact for the 
determination of the jury, namely, whether » written notice of 
the exercise of the optien was served on the leseor Februsry 24, 
1922, as testified to by appellant, and a girl who werked for 
him. Appellant intreduced in evidence ehat he claimed was a 
copy of the written notice he handed Walls on that date. The 
latter testified that there was no written notice handed to him, 
but thet they had a conversntion to the effect that appeliant 
understeod that Malkas wae selling the piace and wanted him to 
see that appellant got the flat for twe years longer, andi that 
he replied thet he had practically settled the deal, and that 
appellant would have te take up the matter with the new ownere 
Gix days later he notified appeliant by letter thet as the latter 
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had not exercised his option, he would want possession of the 
premises on April %©, 1922. 

The burden was on appellant to show that he gave due 
notice of the exercise of such eption, and the jury were so in- 
structed. Their verdict was for pinintiff, and we cannot say 
that it wen manifestly against the weight of the evidener, as 
contended by appellant. 

Yhere were circumstances outside of the direct tectimony 
on the subject which the jury may well have taken into consideration. 
One wae that the cepy of the notice introduced by appellant contained 
a form for the acknowledgment ef the receint of said nastics and a 
blank for Malkus’ signature thereto, and notwithstanding he claimed 
to have served the notice personally and to have written in the date 
ef service in the blank for thet purpose, and wae st that time on 
good terms with the lesser, he did net secure er even eek for his 
Signature thereto, saz it is reasonable te suppese he would have 
done under the ciroewintances, 

it also appears that the lesvor sent him a registered 
letter under date of Kereh 2, 192°, eeying therein that by reason 
of appellant's failure to exercise the option provided for in the 
lease the leseor eliccted to have it terminated on April BS, 1922, 
and demanded possession of the premises on tht date. The jury 
may well have inferred thet lesser would not have written ruch & 
letter if in the presence of another perty he was served with 
such notice only six days before, and thet otherwise eppeliant 
would have demanded some explanation from mim. But there was 
no subsequent communication between them on the subject. 

It is also urged that the argument of appellees’ counsel 
to the jury wae prejudicial to defendant, mt we find no thing 
therein that would juetify a reversel of the judgment, «hich will 
be affirmed. 


feat ata «nt Steanh (TY ea_raen®. 


AFFIRMED. 
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MR. JUSTICH PITCH DELIVERED TH: OPINION OF THE COURT: 


This appeal secks to reverse a judgment entered by 
the Municipal Court of Chicege finding appellant euilty ef 
unlawfully withholding from appellee possession of the third 
apartment in the biliding at S736 Sheffield Avenue, Ghicsgoe 

The record shows that appellant wee in possession 


of the premises under a leane from the fomer owner thereof, 


whieh expired by its terms on April X%, 1922, the rent reserved 


therein being §65 per month. in February, 1922, the owner 
notified appeliant by letter that the rental for the year 
follewing the expiration of appellant's lease would be $75 
per month, “with limited smeunt of cleaning.” Appellant ree 


mained in possession of the premises after May 1, 1925, and 


paid rent 


at the rate of 875 per month fer the months of May, 


June and July, 1922, but failed to pay amy rent for the month 


ef August, 1922, shereupon eppellee, who head become the land- 


lord in the meantime, served a five days notice upen appellant 


for failure to pay the August rent, and at the expirstion of 


the time fixed in the notice, no rent having been paid, brought 


suit for possession of the demised premises. 


He cleaning was 


done in the demised apartment mubsequent to May 1, 1922. 


It is contended by appellant thet the landlord had 


made an express agreement te clean the premises, which was 
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the consideration for the inereased rent, and that this cone 
sideration having failed the landlord had no right te demand 
possession on account of the tenant's failure to poy rent at 
$75 per month. This contention cannot be susteined. The 
letter from the former owner contains no agreement to de any 
specific amount of cleaning at any epecificd time. Woreover, 
even if it had contained such an agreement a breach of much 
agre ment weo not available as a defense in an action of 
fercible deteiner. (Geiger v. Brown, 167 11]. Appe 554.) 
This was not « suit for rent. 

The objection made by appellant te the sufficiency 
of the five days notice cannot be considered on this appesai, 
for the record does not show thet such objection was made in 
the trial court. (itudleson v. Hutson, 175 121. Appe 178.) 
The notice was in conformity with the statute, and its 
verification made it prima facie evidenee of the facts therein 
stated. 

We defenne to the action being shown the judgment 
of the Municipal Court ie «affirmed, 

AP FIRES 


Bornes, Pe Je, and Gridley, J., concurs, 
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MR. JUSTICK FITCH ASLIVURED THE GPINION OF THE COURT. 


Aneskn Yerkaus, the wife of appellant, died April 
29, 1914, in a hoapitel in Chiesgo after » month's illness. 
At the time she went to the hospital sppeilant was not living 
with her and their infant som ner supperting them. Appellee, 
her brother, peid her Sills at the hospital, paid the doctor's 
bills, paid a women to take eare of the child while the mother 
wes in the hospital, beight needed clothing for the baby and 
paid some aasesmacnts on « fraternal insurance socicty benefit 
certificete fer one thousand doliars te keep the sume alive, 
his total payments for these several purposes amounting te 
2226.79. After her death both her brother and imabend made 
Claims to the proceeds ef the benefit certificate and to settle 
the dispute between them the benefit seclety Tiled its bill in 
emity in the superior Court praying thet the claimants be ree 
quired to interplesd. <A deerese vas entered im that suit, which 
wpon appeal io the appeliate eourt woe reversed and remanded 
with directions to pay the proceeds of the benef ii certificnte, 
9915, as follows: ($126.58 to appellant personally, { commonly 
Celled Jan Perkeus) and $756.42 te the administrator ef the 
eutate of his deceased non, (Ceska, eto. ve Jan Perkeus and 
Williem Hubka, opinion No. 24686, filed February 15, 1920, not 


published in full.) In the opinion filed in that case the 
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court esid as to the claim of Yilliam Hubka, (appelice here) 
to be repaid “for necesanries he mey hove furnished the de- 
ceased and her son," thet he hed “no proper claim agoinct any 
part of thic fund under the certificete of insurance involved, * 
and thet such claim “cannot be considered or determined in thie 
suit.* 

Thereupen appellee filed his bill in enuity in the 
Cireuit Court ef Cock County against eppeliant individually 
and as administrater of the entate of Jan Perkens, Jr., dee 
ceaved, setting up substantielly the seme claim as in the farmer 
proceeding and praying thet appeliont, indivimelly and «s 
sdministrater of hie deceased sen be ordered to pay to appellee 
the emount of hie advances for necescerier furnished to 
appellant's deceased wife and son, out of his distrittive share 
in such eatate. Issuer were Joined and after a hearing a deerce 
was entered. The decree finds that appellant is the eniv heir 
et law of hia deeexned wife and sen; that aprelles made payments 
for dectar’s billa, <te., as ebhove stated, because of the failure 
and neglect af appellent te furnich hie wife and sen with su ch 
necessaries; thet appellant has no means or estate out of which 
the claim of sppellec may be sextisfied except thet portion of 
the estate of Jon Perkuus, Jr., decersed, which would otherwise 
be paid to aprellant; thint said eetate ie now in the ceurse of 
adtxinictration and that eppellee ie the edministrater. It was 
therefore decreed thet appellant, individually and as adminise 
trator of hia decansed ton, pay to apnellee snid sum of 7236.79 
out of appellant's shere of snid estate. 

It is insisted by appellee that the certificate of 
evidence was not filed in apt time. Ne motion to strike the 
certificate wae made here, but if such motion had been made it 


would net be well founded, The deoree wes entersd at the June 
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1922 term ond sllewed the defendent vixty deys te file a 
Certificate of evidence. ‘Within seid sixty dave, the time for 
filing was extended to September 15th, and on eptember L4th 
another order wos entercd extending the time toe Sentember Pond. 
The certificate we filed veptember 1Bth. In Spiehs v. Insull, 
278 Ili. 184, 186, it is said: “his court * * has repeatedly 
held ® * that the trial court might, at a term subsequent te 
the judgment tera, enter an erder extending the time for signing 
and filing = bill of execentions, provided the subseqent exten- 
Bion orier was entered within the limit of the time previcualy 
allewed." To the rame effect are Feeple v. Irwin, 283 T1l. 

Sl, 54; Richter v. 0. & S. 8s Re Gow, 273 ILL. 625; Pieser ve 
Binkota Milling Co., 222 111. 159; City of Bast =t. Louis ve 


— — —* — 


VYozei, 276 Ili. 480, 493. 





It ip cleimed by exrellant that the fermer proceeding 
is res sdjuticate. This eontention exnnet be sustsined for 
the ressen thet the appellate court im thet proceeding held that 
the claim of the brother, whieh is invoived in this snit, "is a 
matter having nethin: to de with the subject matter of the 
original proceeding snd therefore it cannot be considered or 
determined in this suit." 

It is next cleimed thet the decree “wes an une 
warranted interference with the jurisdiction of the /robate 
Court® an@ thet a court of equity hae no jurisdiction. ‘te 
¢annet agree with this contention. The decree dees not attempt 
te interfere with the due course of administration of thea Pro- 
bate ‘Deuets it merely orders thet sprellant, whe is the acdmine 
dstrater of his decoased son's estate, ac well as the individual 
owner of whatever belance there mey be remaining in the estate 
after the payment of claims agsinst the zsme and the ceate of 
administration, pay te appellee ths smeunte appellant should 


have paid, tut did not pay, for necesseries furnished by others 
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te hie wife and child. ‘The decree finds he in insolvent and 
has nothing with which to pay thiw claim except what may come 
to him out ef his son's estate. The procends of the eatate 
gannot be rewched by any action of law until after they are 


paid to him (Martin v. Martin, 187 111. 206), ond appellee 
cannot, even then, enforce his claim except in a court of equity 


upon the equitable principle of subrog: tion. 
The decree of the Circuit Court will be affirmed. 


AFPTIRMED. 


Barnes, #. Je, and Gridley, J., concur, 
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BT. JOSKPH's HOSPITAL, 
& corporations | f 
, Appeliee, 4 APPEAL PROM 

‘ MUNICIPAL COURT 
VBe 


OF CHICAGO. 


— —— — —— — 


MA. JUSTICE FITCH DELIVERED THE OPINION OF THE COURT. 


Appellee sued appellant and an insurance company in 
the Municipsel Court of Chicago, setting up a claim fer medical 
end nurses! services, hospital sccommedstions and medicines 
and dressings furnished to four of defendant's employees at 
defendant's request and for interest thereon, cleiming there 
was an aecount stated. linch defendant filed an offidavit of 
merits denying any jeint liability or account stated and alse 
denying that the alleged services, ete., were furnished «at the 
request of either or both of such defendants. ‘here wae a 
trial without a jury. At the close of plaintiff's evidence 
the court austained « motion for a finding in faver ef the 
insurance company, end thereupon pisintiff diamiesed the suit 
as to that company. the statement of claim was met amended, 
and the trial went on as to the other defendant. After it had 
mut in ite evidence the ecurt entered «a finding in favor of 
appellee for the full amount of its claim, including interest. 
Motions for a new trial and in arrest of judgment were denied 
ond judgment entered on the finding. 

> Appellant secks to have the judgment reversed, 


contending thet the cvidenee is net sufficient to werrent the 


court in finding that appelisnt head ever autherized appellee 
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te take core of the men in ite hospital or ever agreed expressly 
or impliedly, to pay for the sume; and also that in no event 
can interest be allowed on the claim. 

The evidence shows that appellee operates a hospital 
in Memphis, Tennessee, and that on April 13, i916, four of 
appellent's workmen were seriously injured by the falling ef a 
hoi sting device used by appellant in the construction of a 
grain elevater st Binghamton, «a sumrb of Kemphis. Gne George 
Meyers wan the foreman or lecal superintendent of appellant | 
in charge of the conetruction of the elerstor. He at ence dalled 
a Br. Everett, who eppenrs to have been the insurance company's 
doctor in Memphis, and had the injured men taken to appellea's 
hoepital. Meyers infomed the ister in charge at the heepital 
that Thomas i. Burrell would call on her the next day and make 
arrangements for the eure of the men. Thomas L. Burrell hed 
been the superintendent in charge of the construction of the 
Binghemton elevater up to a few days before the accident, but 
was then superintending, on behalf of appellant, work of « 
similar eharacter at Sikeston, Missouri. He wos not an officer 
or director of the appellant company, bit is the brother of 
games U. Burrell, whe is the vice-president of the appellant 
company, living in Chicago. Themes L. Murrell was notified ty 
telephone of the facts regerding the necident and «at once 
called his brother at “hieage by telephone and asked him for 
instructions. His brether, the viceeprevident of appellant, 
teatified thet in this telephone conversction he told his 
brother Thomas te ge to Memphis “to see what he could do to assist 
and to leok out for our interests and take phetegraphs of the 


accident; that we were inured and to de nothing uniter sny cire 


cumstances excepting give the men first sid.* 
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The vice-president did net go to the seene of the 
aceident at any time so far as the record discleses; mut pure 
miant to such telephoned instructions, his wrether, Thomas i. 
Burrell, immediately went to Kemphis. There he met one Neely, 
the local reprosentative of the insurance company, ot appellant's 
effice in Memphis. He testified that while he was taiking te 
Neely Dr. “verett cnme in, and told Burrell that “the toys" at 
the hoepital wanted to see him and wanted to know “whet we were 
going to do about it;" thet Burrell turned te Neely and asked 
him "What can we tell them?", to which Neely replied; “You can 
tell them you people are inenred with us and they can get the best 
attention the hespiteis «at Kemphin can give them;" thet the dootor 
then ssid that two ef “the boys" needed special nurses, 2nd Neely 
aeid: “If they need two marses they cen have them;" that theree 
upon he, Burrell, went to the hespital and “saw the beye.* “hat 
eccurred there ia shown in the testimony of Dr. Swerett and the 
Sister in charge at the henpital. 

The Sister testified that Burrell called st the hespital 
and told her to give the patients the best of attention ani that 
his company would pay for everything. Or. “verett testified that 
he wae present when Iurrell coms te the hospital; that Burrell 
told the petients in the doctor's presence “that he had mace 
hoepiteal arrangements for them and thet they would be tain care 
ef and that the expense was to be horne by the company;” that 
Burrell wcked the men “not to file eny suite until he hee en 
epportunity te go into the metter fer the purpose of settiing 
them;" and thet es the docter was leaving the horpitsal, he overe 
heard Burrell say to the Sister in charge, with whem he had been 
telking, "Theat in sll right, Sister, give these men all the 
attention they need at my company’s expense." 
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Themas 1. Turrell in hie tertimony denied these cone 
versestions with the Sister and with the men regarding the Pay- 
ment of the hospital bills, but we think the preponderance of 
the evidence is in favor of sprellee on this point and shows 
thet he gave the Sisters to understand that apyvellant would pay 
the hespital bills. 

It further eppearsa from the evidenee that Thomas L. 
Hurrell at once reported by telephone toe hic brother, the vice- 
president of appellant campany, portiglarly regording his talk 
with Neely, end genersily as to the conditions he feund ct 
Memphis, and later sent to his brether « written report ef the 
LEME e 

We entertain mo doubt, after reeding this evidenes, 
thet the vice-president was fully informed regerding the facts 
of the sccident, the injuries of the employees and whet was 
being done for them at the hospital, and that with such knowledge 
he made no objection «at any time to the contimued treatment of 
‘the injure¢ employees «t the haepital., He testified that for 
about a month after the secident he "had gene on the ascumption 
that this matter was boing taken care of by the insurance company." 
Such an assumption ceuld only be predicated upon the thoery that 
appellant wos legally liable fer the hesapitel bills; fer if 
appellant wee not iieble therefor, he certainly hai no resson to 
aecume thet the insurance compermy would indemnify opyeliant fer 
such expenses. If, acting upen thet sresumption, even though it 
WAS Oh erroneous assumption, he acquicseed in «hat his brother 
hed promised, them appellant, in effect, notified such preminze. 

Both the viecetepresident end the secre tary-tresacurer 
of eppellant company testified that abevt a month after the 
accident they were notified by the insurance company thet it 


was mot bound under its policy to pay for anything except first 
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aid; but ot no time, even after such netice from the inouranee 
company, @id they er anyone else on behalf of appeliant, so fer 
as the record shows, divclaim appellant's liability fer the 
hospital bills or notify appellee to discontinue further treate 
ment and care of the injured workmen, 

A letter introduced in evidence by appellant from 
Dr. Sverett to J. ©. Burrell, dated June G, 1916, would seem te 
show that on June 6, 1916, nearly twe months after the men had 
first entered the hospital, the vice-president ssked the dector 
te tell him whet the doctor reculled regarding the conversation 
between Thomss L. Burrell and Heely on April 15, 19146, which the 
doctor did in that letter, substanticlly as he testified Later; 
and yet, even after receiving the decter's letter, he sent no 
communication te appellees. 

Under these circumstances, we think the trial court was 
fully justified in finding, as it did, thet regardless of the 
question whether Thomas L. Hurrell hai any express mitherity on 
behalf of appellant to promise to pay the hospital bills, his 
acts in thst respect and his sssumed mthority to apeak on behalf 
of wppellent were ratified by appellant. 

In foledo, Sabash & Yeatorn Ay. bo. ve Prince, SO Tile 
27, am employee of the railroad was so badly mrt thot it was 
neceasary to amputate and the atetion sgent called a aurgeon, who 
attended the injured man. The station agent reperted the case 
to the general superintendent a few days after and testified that 
he heard neo somplaint in regard te hie action until he ef terwarde 
Presented the surgeen's bill fer payment. The jury returned # 
verdict in faver of the surgeon upon the ground of ratification, 
and the court held that proof of these facta wes sufficient te 
sustain the verdict. In its opinion the court seid, “If the 
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saperintendcnt desired to wave the company from being held 
reeponsible, he should, on receiving the report of the cose, 
have dissented from the action of the etation agent amd directed 
him to apprise the surgeon of such disecnt, instead of allewing 
the latter te contimic his services under the balic! that he was 
in the employment of the company." 

it is else contended that this being an action ex 
Sontractu against tee defenirnts, it was error efter diamissing 
as to one defendcnt to enter judgment ageinet the other without 
first amending the etutement of cleim. ‘¢ hove carefully examined 
the recerd filed in this cuss and we find that at ne time in the 
trial court did appelianit reise thin point. The question is one 
ef voriance enly, end in cuch caves the rule is thet te reise that 
question on appesl it must appear Pram the record that a specific 
objection wos made in the trind court, stating im what the alleged 
variance consiste. *If the abjecting party dealres to ruise the 
question of veriance he must indicate it specifically in his 
objection and point out in what it consists, ao as to enable plaine 
tiff to amend his pleadings to sake then senform ta the svidenee.* 
Meyer v. Jrensingsr, 1560 Ill. Lic. : 

Yhe trial court allowed interest on appellee's claim 
on the theory that there wos an xccount stated. Ye find no 
evidence in the recerd of an ageount stated, o6 Far as the 
record discloses, the only etatement of account that was ever 
rendered to spselisnt was one b421 sent te appellant on ‘April 7, 
3947, end the viceepresident of speeliant testified thet he then 
denied liabiiity. “he error in this respect, however, can be 
cured by remittitur if sappeliee chooses to 10 80. 

Qherefore, if appellee, within ten days, ahali file 


in this court « statement remitting all of the judgment in 
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excess ef 41156.75, the judgment for that amount will be 
affirmed; otherwise the judgment will be reversed amd the 
cause remanded, 


AFFIRMED OW RYMITTICOR. 


Barnes, Fe je, nnd Gridley, Je, concurs 
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BRATHAN BRODAR and SAM MOLIN, 
Copartners, Doipy Susiness 
Brodar & Molin, 
\ Appelleeg, 


H 
a 
Pu 


f 

: f 
vs, | é 
f 


¥. R. SPRICH, Doing Byeiness 
as F. i, Speteh & Koy, 


1 eat 


AUPSAL PROM MUNICIPAL COURT 
OF CHICAGO, 


MR. JUSTION GHIDLEY DELIVERED THK OPIMION OF THE comer. 


By this appeal defendant seeks to reverse a judament 
for $1,600 entered against him on April 7, 1922, by the 
Municipal Court of Chicage ween an instructed verdiet in favor 
of plaintiffs in an section te recover back the purchase price, 
and interest, for three cars ef enntalewpes shinced from Turlock, 
Califormia, to plaintiffs xt Chicago. 

Plaintiffs were in the comission businese at Chicage. 
On August 7, 1920, they purehased from defendant, through hie 
authorized agent, ry Brokerages Co., of Chieago, five cars of 
cantaloupes. The purchase was evidenced by the follewing written 
instrument, dated Chicage, August 7, 1920, signed by said fry 
Brokerage ¢Co., agent, aid delivered to and accepted by pleine 
tiffa: 

*Jeld for the account of F, EH, Speieh & Ce., 
Turlock, Cal., to Brodar 4 MWelin, Chicago, Dil., 
five (5) cars of cantalowpes -~ shipment ag follows: 
One on the 6th, Liberty Bell Brand; one on the 7th, 
Carnation Brand, as are the remaining three cars which 
are to be shipped one every other day beginning the 
9th, Steck to be good quality and pack. Price, 
$1.80 on Standards, $1.60 on Ponies, 66.60 on Flats. 
Terma f. co. b. Cash «= Cnlifernia acceptance. Pack 
heavy to standards." 

The firet ear wae delivered and paid for by plaine 


tiffs and is not in suestion, Veen presentation of the drafte 
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with bills of Ieding ottuched for the second, third and fourth 
cars, mt before the cars had orrived and the cantaloupes had 
been inspectod, plaintiffs paid the sum ef 41,476 - the emount 

of the drafts. After arrival of the three cars and the fifth 

ear plaintiffe oseertained upon inspection thet the cantaloupes 
did not have “Carnation” labels on them, but “Liberty Bell® or 
“Peerless* labels, and refused on this account to pay the draft 
for the fifth car or to accept any of the four cars and demanded 
the repayment of said sua of $1,476, which defendant refused to 
make. One of plaintiffs’ witnesses testified that there was a 
brand of cantaloupes knewn to the Chicage trade ons the "Carnation" 
brand, anc other brands known as “Liberty Bell" amd “reerless,* but 
that the "Carmation® brend was considered the beat. He evidenee 
was intreduced by plaintiffs shewing th:t the cantaleupes in the 
four cars were in anywise deficient as to qality or pack. 

Maring the introduction of evidenee on behalf of defende 
ant a form of label of the *Cayna tion" brand ef cantaloupes, known 
to the Chicago trade, was saliowed in evidence by agreement. Tt 
bere the words “Carnation Brand, Finest mality Imperial Veliey 
Cantaloupes." such of defendant's evidense as wan emitted by the 
court a@iaclesed that various growers of canteleupesa in California 
had brends for the product which they produced; that the defendant, 
Speich, had a *Carnetion® brand for cantealoupes grown by him in 
the Imperial Valicy, Galifneynia; thst no such brand was known to 
plaintiffs or the Chicsgo trade fer cantaloupes which were shipped 
from Turlock, California; that in August, 1920, the Imperial Valley 
season was closed; that early in that month Taggart, a representative 
ef the Fry Brokerege Co., called on Molin, one of Plaintiff,’ firm, 
in Chicage, and informed him that defendant was buying canteloupes 
in the Turleck region, but not growing sny there and could sell eniy 


what he bought; that on August 6th Taggert telephoned Kolin and 
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suggested the purchase by plaintiffs of the five ears of canta- 
loupes; that au a result of the telephone conversstion plointiffe 
agreed to purchase them ot the prices mentioned in the written 
instrument, which was mailed by Taggart to plaintiffs on Auguat 
7th; thet efter the arrival of the four care plaintiffs refused 
to accept the cantaloupes solely because the crates did not bear 
"Carnation" labeia; tht thereafter Tomacrt aseertained from defende 
ant, and so advised plaintiffs, thet svid labels were not put on 
said crates because they werr not printed im time; that between 
August 7th and the time of the rejection of the four cars by plaine 
tiffs, rabout sugust 16th, the market price in Chicage of cantaloupes 
from the Turlock region hed folien considerably; that shortiy after 
the rejection of the cantaloupes they wore said by the Fry Breksrage 
Co. for the acsount of plaintiffs st the best price obtseinable; but 
that because of the deersaved murket price net ensugh could be 
realized to pey the freight charges ond what wae owing te defendent 
on the lest car. 

At this point in the trial the court aaid thet he 
would not alliew further evidence to be intreduced but would direct 
the jury to return a verdict in favor of pimintiffe. Tne reupon 
‘defendant offered to prove by certain commission men in Uricage in 
substance thet all of the brands comronly used for cantaloupes of 
the best quality or grade were ef equal yealue «#« brands; that the 
brand did not designate er deseribe the guality of the cantaloupes; 
that canteloupes were bought in the Chisago market by their sppeare 
ance, quality and peck, irrespective of the brand on the crate or 
on the wrapper; that the terma "good mality and pack” hai a de- 
finite meaning in the Chicago trade, referring te smooth cantae 
loupes, free from blemishes and of good mality when shipped, and 


properly sized se thet the crates would be full; that the rords 


"stack to be good quality and pack," contained in the written 
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inetrument, were « deseription by which such eantaloupes could 

be identified by any dealer; end thet in swewet, 1920, in Chicago, 
cantuloupes of good qiuslity and pack, whether laheled "Liberty 
Bell,” "Peerless* or “Carnation,” were of equal value and emally 
merchantable. ‘The court refused to <dmit this testimony. 

In section 14 of the Uniform Sales Act (Cahdll's Stat. 
1921, “hap. 1l2la, Por. 17) it in provided: 

“where there ia oa contract te sell or = anle of 

gocda by description, there is an implied warranty 
that the goods shall correspond with the desoription, 
and if the contract or sale be by sample, =5 weli aa 
by deseription, it is not mfiicient thet the bulk of 
the goods corresponds with the somple if the goods do 
not alge correspond with the description.” 

The main contention of counsel for defeniiant is thet 
the trial court erred in directing 2 yverdiet in favor of pleine 
tiffs for the amount (plue interest) which they had peid fer the 
three cars of cantaloupes, afterwards rejected upon inspection. 
Counsel for plnintiffs say that the court did net err in this 
pertiolaear. Their srgument is in subatance thot there da no ute 
serteainty or embiguity in the vrittmn inatrument; that by its 
terms defendant agreed to sell feur cars of cantaloupes of the 
"Carnation" brand; tht thie wae a sele by “description,” wherein 
there was an implied warranty by defendent that the centaleupes 
should correspond with the description, “i.e. have 'Carnstion’ 
labels thereon,” which admittedly they did not heave; that the 
cantaloupes, which defendant delivered and which were labeled 
"Liberty Bell" and *Peerless* insteod of *Carnatian,” were net what 
plaintiffs had agreed te buy; and that there wae no question fer a 
jury to pess upon and that plaintiffs had the right to reject the 
cantaloupes and recover back the price paid fer the three cars 
and interest. 


"e are unable te aay that the words “Carnatien Brand, * 


eontained in the written instrument, are solely descriptive of 
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the cantsloupes which plaintiffs agreed to purchase, eapectally 
when consiteration is giver to the other words, ““oteck to he of 
geod quality and pack.*® Clesrly, defendont's agreement would 

net have been complied with by the ceclivery ef cantalenpes which, 
though of the *Carnation rand,” were not of good quolity or pack. 
The agreement is not altogether certain. Lo the werds “Carnation 
Brend* refer to the Inbels on the centaloupes, or is it a term 
known to the trade and descriptive of « certain quality or grade of 
cantazloupes? “e cannot say. Apparently the agreement needs 
intergretation by extrinsic evidence. #aral evidence is competent 
te exvlain words and phrases having « apecial meaning in a pare 
ticular trede or business. (Steidtmenn v. Jeseph Ley Go., 234 Ill. 
64, 88.) “the object in construing and interpreting an instrument 
is to aseertain and make it eneak the true intention and maaning of 
the parties at the time it was made, and where any doubt exists as 
to ite sence and mesning, resort may be hee te the cirovwmatances 
eurrnunding its execution, for the purpose of aseertaining the sunbe 
ject matter and the standpoint of the parties in relation therete.* 


(Adama v. Gordon, 265 Ili. 87, 91; Wolf v. iishwdli, 289 Tli. 190, 





292.) **here the meaning of a contract is obscure, and ite con- 
atruetion depends upon other and extrinsic facts in connection with 
what is written, the question of interpretetion should be sulmitted 
to the jury under proper instructions.” (6 4. Oe. ls p. 862, Sec. 
249; 13 Cerpus Juris, pp. 785, “ec. 987.) We think that the court 
should have «edmitted the above mentioned testimeny of the commission 
men offered by defendant, and thet the question whether the 
cantaloupes tendered by defendant te plaintiffs oubsetentinlliy 
corresponded with these deseribed in the egreement of sale should 
have been submitted to the jury for their determination under all 
the evidence admitted and offered, (Polien ¥. Le ‘oy, 10 Boow. 

38, affirmed 30 H. Y, 549; iopkins v. Hitchcock, 108 “s “es Le» 
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14 6. Be. Reap. Ne ie 65.) 
Accordingly the judgment of the Municipa} court 
will be reversed and the csuse remanded for a new trial, 


REVERGSO ASD AM ARTID 


Barnes, &. Je, und Pitch, J., concurs 
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STATEMENT BY THE COURT. In an action of the first 
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class in sssumpsit, «efter the court over plaintiff's objection 
had stricken paragraphs 4 and 5 of its amended etatement of 
cleim, and after defendant had filed ite sffidavit of merits, 
the jury returned a verdict finding the issues against defendant 
amd assessing plaintiff's demeges at the eum of 24,056, and 
Judgment was entered against defendent im that sum on suguat 

29, 1922, and Plaintiff appenied. Defendant dees not here 
complain of the judgment. 

The action wan commenced on November lb, 1916. Un 

March 25, 1918, defendant, an Illineis corperntion, entered inte 

a written agreement with “. U. Levinstein and “, &. Oumuing, 

beth of Chicago, Illinois. In the avreement defendant is 
designated as employer and Levinetein snd Cumming ac enplovees. 

It ie provided in the agreement that it is te become operative 
immediately upon its execution and is te be in force and effect 
until April 1, 1921 (about 3 yenrs) amd fer such e further 

period as may be necessory “for completion of sontracts accepted.” 
Other provisions in the agreement are ae follows: 

“Katies of Smpleyecsa--The employees undertake to sell 
fer the employer gray iron castings, meehine work, polishing 
and plating on aeme when necessary, or wanted, in the city 
of Chiecesse, Cook County and such other territery as they 
may deem ad¥isable to enter for the solicitation of orders, 
and te devete such time te the employer's business as may be 
reasonably necescary, but in no case sre the employees to 


be berred from the privilege of doing this or ony other kind 
of work for themscives or any ether person or persons. 
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‘mployees further undertake to give their best efforts 
for the collection of accounts and the edjusting of 
complaints arising from any sele which they may make 

for tne employer, but they are not to be regarded es 
guaranters ef any account, unless» specially agreed in 
writing, and they further agree to secure at op profiteble 
price for the employer on or before thirty days fram dete 
ef thie contract, not lens than ten tons per day, such 
daily minimum to be continuous threushout the period of 
this contract." 


"Duties of “mployere-eThe employer undertakes to 

assiat the employees in obtaining and holding business 

in every recsomable way, vy permitting the employees te 
be their exclusive represents tives im the anle of gray 
iron castinga and to refer sll inqiries to the empleyeos 
for the purvese of making prices and terme, and by filling 
erders promptly and correctly with eustings suitable in 
composition and finish for the purpsse for which they are 
to be used, all conditions subject to ability to accure 
material and labor at normal prises .* 


“Compensatione-(n the twentinth day of ench menth 
the employer agrees to pay te the employees » eum equal 
to not less than five per cent (8%) of the grees arount 
of the employer's soles of grey iron eastings in the 
territory covered by this screcuent turing the cxlendar 
month next preceding; this five per gent (5k) comm aaion 
not to be paid on returned goods, or on freight aliowinees, 
if any. Thie commission of five per cent (5%) is mutually 
understoed te be the base commission to he padd, and where 
the profits of the employer will be er than is ordinerily 
expected At is sutually agreed tint on/wuch orders a higher 
commission —* be paid by the employer’ and accepted by the 
employees vithont in eny wey voicing ony part or portion 
of this agreement. ‘The rateof commission te be Limited to 
seven and one-half (7-1/2) per cent. The expleyees relinquish 
ali claims for commiswien on jabs where the accounts for the 
same are uncoliectable and if commission has been paid, said 
emount will be deducted by employer in future ve ttlements 
with employees; accounts te be dacemed uneollectable when 
employer and employes have exhausted all ordinery menns te 
collect ssme or when waid sccounts are collected by legal 
process or by a collecting agency.” 


"Shep Reservee-It is hereby understood and agreed 
that the employer reserves such shop capacity as is necessary 
to take eare of ite stove Wwsiness providing the sme does 
not exeeed an average of ten tons per doy and it is further 
understood that said employees are in no manner interested 
in thie department of the employer's bueinese." 


*“Cpeeial Undertakings and Conditions--The employer 
is to furnish the employees with o evrbon copy of cach 
invoice se it is made out, and to keop a sales book shewing 
all sales of groy iron castings, machine work, polishing 
amd plating om ssme. sme ta be entered chronologically. 
Yaies book to be open to the employees’ inapection at all 
times and to contain « record of all sales made by the 
employer in the territory covered by this sgreement. Alli 
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orders and contracte must be expressly or impliedly roetified 
OF ap proved By fie ht doyes ex before seme oan be considered p 
sele by the employees. In cuse amy sale or contrect is not 
we ratified aaa acceptec the rejection thereof murt be 
communicated to the employees within forty eight hours (48) 
frow the receipt thereof in the omeloyer's effice, oveviting 
the employer hes had aurlicient time to investigate the 
financial standing of the proposed purchace «ne olse to 
figure cost. The employer reserven the right to prep on all 
prhces terme and conditions of all orders om oot ta, 

The employees reverve the right and privilege of orgeni zing 
® corpersntion or so-partnership uanider nmr name they may 
teloet witwonut voiding this contract ne long as either or 
both of the employees are direetly connected with svch on- 
partnership or corperation." 

In plointift's statement of claim this agreement is set 
ovt in full, ond df is alieged thet om June ll, 1918, Levinstein 
and Cumrins: sccigned oil their right, title and interest therein 
to pleintiff, which is a eerporation organized by them and with 
which beth «re directly conunected, and thet by virtue of said 
assignment ‘plaintiff bugame entitled to all the rights, privileges 
and benefitea given them by the agreement. It is further alleged in 
tubstanae that Levinetoin ani Cuming, Brier te the date of said 
asaignment (June 11,° 1915), and pimintiff subsequent thereto, have 
fully perfeymed oll of the OLiigutions and cevyennnts mace by 
Levinetein and Cumming, and that plaintiff is ney emf ot £11 times 
has been ready, willing and able te contime to perform the cmt, 
but that defendant has failed and refused to perform its obligations 
and eevenants; thot after the execation ef the agreement Levinetein 
and Cumming, and plaintiff, secured for ant dedivered to defendants 
end defendant accepted, a large number of orders for gray iren 
castings, ate., and thet, sfter secepting them, defendent fabled in 
peveral inetenees to Fili them, or completely fill them, or ‘so pay 
plnintift ony commiauiome thereon; that defencent, after sccepting 
certain of solid orders, in several instances solicited and aneoepted 
further orders from customers in the territory cavered by the sgrete 
ment without referring their inquiries to plaintiff, and filled said 


further orders bt failed to pay plaintiff any commissions thereen; 
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that during the months of July, \uguet, ieptember and Oe«teber, 
1915, and thereafter, jiefendant accepted and filled a large number 
of orders, solicited in said territory and presented by plaintiff, 
for gray iron castings, ete., but failed and refused to pay plaine 
tiff commissions thereon, which commissions amount to the totel 
sum of $4,572.06; arid that defendant is indebted to plaintiff 
in said sum and interest thereon, 

Plaintiff's statement of claim also contained edditional 
allegations in paragraphs 4 and 5 (stricken by the court, as above 
stated) as follows: 


"4, eid defendant, The Home Stove ‘orks, contrary 
te ite covenants and undertakings, has not assisted the 
plaintiff, or said &. H. Levinstein and %. 3. Cumving, in 
obtaining and holding business by permitting them te be ite 
exClusive representatives in the sale ef gray iron castings 
and by referring all inquiries to them for the purpose of 
making prices and terms and by filling orders premptly and 
correctly with castings suitable in composition and finish 
for the purpose for which they were to be used, but, on the 
contrary, hav not permitte: them to be the exclusive repres- 
entatives of the defendant in the sale of gray iren cestings, 
has not referred all inqmiries te them for the purpose of 
making prices and terms, tut has, in many instances, maie 
prices and terms upon inquiries without consultation with 
the plaintiff or said &. H. Levinetein and 7. i. Cumming, 
and in many other instances, without the knowledge of said 
plaintiff or said ©. H. Levinstein and “. 3. Cumming, and 
hae taken and accepted orders without referring the inquiries 
preceding said orders to said plaintiff, anid %. jl. levinetein 
or “. G. Cumming, and without paying to them the commissions 
in ssid sontract agreed upon, hus not filled the orders 
secured by said plaintiff, seid |. ‘. Levinstein and "e 5. 
Cumming promptly but, in many instances, has unnecessarily 
delayed filling the seme; in many other caces, has failed 
te fill seid orders, and, in mony esses, has nét filled said 
orders correctly with cantings suitable in composition and 
finish for the purpose for which they were to be used and 
hes friled and refused, and still faila ond refuses, to fure 
nish sufficient and ademate space in their foundry, proper 
and sufficient labor, machinery ond equipment and adequate 
raw material to fill said orders in accordance with soid 
contract, though said defendant, The Home ctove ‘orka, was 
able to secure material and laber at then nommal prices.® 


"S, Plaintiff further alleges that, contrary to the 
terms of said agreement, said defendent reserved more shop 
capacity than was necessary to take care of its stove 
business, not to exceed an average of ten (10) tone per day, 
and, in addition thereto, reserved and used a large part of 
its shop capacity by leasing the smme to, to-wit: Cribben 
& Gexton Co., and, thereby were unable to comply with their 
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undertakings and arreementa in aaid contract centained and 
to properly, promptly and cerreetly fill the orders received 
by it for gray iron csstings, and the orders, which the 
plaintiff and said |. H. Levinstein and w. J. Cumeing were 
able te secure, and said defendant haw failed and refused, 
and deee fail and vefuse, te accept orders fer gray iron 
castings secured by the plaintiff and said &. He Levinatein 
and “. Je Uumming, to fill the sume and to furnish oufficient 
shop capacity te fill the same in scooriance with ite undere 
takings and agreements oforessid; that the plaintiff hae been, 
and ia now, able to secure orders for said gray iron castings 
at prefiteble morket prices and that by reason of the failure 
of gaid defendant to perform its undertakings aml sereemente, 
as aforesaid, the plaintiff has been and is deprived of the 
oprertunity of corning commievions in sacanrdance withand by 
virtue of the terms of the a’oresald contract and thereby 
hva been and is deprived of the exaid commissions to the damage 
of the plaintiff in the sum ef Sixty Theusand Delilars (460,000)." 
in the of fidavit accompanying plaintiff's statement of 
Claim it is atoted thet there is due it for commissions “earned and 
accrued" the sum of ($4,572.06, and interest, and thet there ie else 
due to it “demages as sforesald, the amount of which is nat 
liquidated.” 
“efendant, in ite affidavit of merits, alleged in cub- 
stance that it terminated the written agreement with Levinetein 
and Cumming on or about April 23, 1914 (ene month after its 
execution); that 4t did not consent to the said aseignment of 
June 11, 1914, to plaintiff; thet while the agrecment wae in force 
it fully performed «11 of its obligations ond covenants, and paid 
Levinstein and Cumming 411 commiscions on all orders for grey iren 
onatings, etc., which they had secured for and Gelivered te it, 
and which it saeeepted and filled; that after the termine tion of 
the agreement it was agreed between it and Levinetein and Cumming 
that 4t would pay them « commission of %¢ upon ali orders fer gray 
fren castings secured by them and which it accepted and Tilied; 
that in pursuance of this new agreement Levinstein and Cumming, 
and subsequently plaintiff, seeured certain of such orders for it; 
thet it head paid them, and cash of them, ali commissions on 211 
executed orders; and thet it is not indebted to plaintiff in any 
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Mk. JUSTICE GRIDLBY DELIVERED THE OF INION OF THE CouRT. 


In their printed brief and argument here filed, counsel 
for plaintiff atate thet the only qmeetion invelyed in this apseal 
is the correctness of the miling sf the trial court in striking 
paragraphs 4 and 5 from plaintiff's amended statement of cladime 
And respective counsel seemingly agree thet the correctness of 
this ruling depends upos the question shether or not the agreement 
of March 25, 1918, 20 fer «us it is exemtory, is unenforceable for 
want of mutuality or for wont of certainty and definiteness, or 
beth. Counsel for plaintiff state in eubstance that the court's 
Yruling wae based upon the theory thet, although plaintiff wos 
entitied to recover under the agreement far any unpaid commissions 
on erdera which either Levinstein and Cumming or plaintiff head 
delivered to defendant and which it had accepted and filled, plaine 
tiff could net recever ony domages caused by defendant's termination 
of the sgreement and its rejection of certain orders delivered to it 
by Plaintiff, and for the reasons thet said agreement wen lacking in 
mutuality and was not sufficiently certain or definite. And counsel 
argue thet the court erred (1) becemse defendant, as emplayer, wes 
bound by the agreement to exercise good fuith in accepting sr ree 
jecting orders, and exa further bound te pay comzuincions on all 
business transacted in the territory mentioned, and that the agreee 
ment wee mutual, ani (2) because the agreement wes euffielently 
ecertsin ant definite. The position of covncel fer dofenicat is thet 
the ruling of the trial eourt wes correct. They first contend thet, 
while the parties te the agreement ave designated respectively aa 
"employer® and “employees,” the agreement is not strictly one of 
employment. They argue that it deas not give the so-called 
“employer” such authority er sentrol over the so-called "“employe-s*" 
or such exclusive right to thedr services «os is weval in en employe 


ment contract. We think there is merit if the centention. It is 
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well settled thet in determining the charscter or nature of « 
contract courts will look te its purpess rather than to the lane 
guage used by the parties or ta the nome given it. (Menois v. 
Manning & Coe, 156 Ill. App. 406, 409; Dendix v. ctewor Corrizge 
fo., 174 Illi. App. 589, 894.) However, fox canvenionece, the 
words “employer” and "empleyees” can be used to designate the 
respective purties. 

Counsel for delendant also contend that, inasmuch as 
the agreement did nat Obligethe employer to accept any orders 
tendered by the employees or to trananct any businens in the 
territory mentioned, and as the amployees were to be paid e 
commission only on such orders ae the employer accepted or on the 
business transacted in said territery, the sg@reement, wo far az 
it is execeutory, is unenfercesble for Leck of mutusiity. pecisal 
ettention ic direeted to certain provisions of the agreement in 
the paregregh heeded “Upecial Undertakings sand Conditiens,” as 
follows: ‘ALL orders and contrects muct be expresely or impliedly 
ratified or approved by the exnployer before seme can be considered 
a sale by the employees. * * * The employer reserves the vight 
to pase an ell priecs, tera and conditions of all arders ond 
contracts.” after considureation of the above quoted provisions 
and ef the entire acretment we agers with the contentien, chich, 
we think, is sustained by ¢:eided cunes. (Goocrich vy. Hortwhek, 43 


Ill. 445; Jolivt Bottling Co. v. Joliot Citigens Brewery Coe, 754111. 





215, 218; Gakland Meter Car So. v. Indinna Automobile ©o., 201 
Fed. Rep. 499, 04; Temby v. Trunt Pottery Co., 229 Lai. 540, 
$43.) The fact that there «nc a pertial performance wnédcr the 


agreement docs net cure its lack of sutunlity. (Cold Blast 








Transpertation Co. v. Kansas City Dolt © Nut Coe, 114 Fed. ep. 
77, 81.) 
Counsel for defendant enki attention to several 


provisions of the agreement which, they centend, show ite lack of 
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certainty and definitenees. “hile we think it is uncertein 
and indefinite in some important particulers, in view of our 
above holding we deem it unnecessary te decide that the 
agreement, eo far es it is exeqtory, is unenforecable for 
thie reason, 

in our opinien the Municipal Court did net err in 
striking paragraphs 4 and 5 from plaintiff's statement of 
claim, and we think the judgment appealed from ahowld be 
affirmed, and it is so ordered. 


AP FIRE ED » 


Barnes, P? J., and Fitch, J. concur. 
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STATIawr’ BY THE COURT: By this appeal Ida kX. Sanborn 


peeks to reverse » decree of the Circuit Cowrt of Cook County, 
entered June 30, 1922, and based upon « bill of interpleader filed 
September &, 19206, by Frederick L. Yilk, trustee under the Last 
will of John H. Canbern, decwased, who departed this life in 
Gctober, 1917, st the age of about eighty-three veors. 

Complainant alleges in his bill thet in said will he 
was nominated as executor and trustee; thot the will wan admitted 
to prebate in the Probate Court of Cook County; thet he qualified 
as executor, performed sll duties aid eobligstions, paid certain 
legacies and all claims against the estate, and was duly discharged 
ae executor; that as trustee he has reduced all of the property 
to eesh and has on hand a cash bulance of $5,535.45 (subject te 
his fee as trustee $186, that of his attorney 3600, and costs and 
fees which will acerve in this proceeding), shich said sum was, 
under the provisions ef «a certain paragraph of the will, to be 
divided equally between the defendants, Joseph 7. ianborn and Ida 
Me. “anborn, sen and daughter respectively ef the decessed; that he 
has always been ready to pay said pum, less the deductions, to 
the person or persons lawfully entitled thereto and offers to 


bring the same into court; that Joveph %. sanborn claims all of 


said sum, by virtue of the provisions of the will and by virtue 
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of a quitclaim deed, dated September 9, 1914, executed by Ida 

K. Janbern and subsequently delivered to Joseph /. Sanborn, and 
conveying to him all her interest in a certain piece of real 

estate in Cook County, which hae since been sold by complainant, 

as trustee of gsaid estate, ond the proceeds therefrom make up the 
gum now in his hands as trustee; thet Ida M. Janborn claims 2 one 
half interest in seid sum by virtue of the provisions of the will; 
and thet complnuinant dees net file his bill wt the requient of cither 
eof the defendants, hau not colluded with either, is not in any way 
indemnified by either, but presents the bill because he seeks to 
aveid being molested and harassed on pocount of the dispute existing 
between the defendanta,. 

Joseph %. Sanbern, in his anewer, precticnliy admite eli 
of the allegations of the bill. He claims that he is entitled te 
the entire sum, less the deduetiens. He alleges in substance thet 
at the time of the death of his father in 1917 he wae a lieutenant 
in the Ynited states army end stationed ot Camp Legan in the Stste 
ef Texas; that he there received « copy of the will and subseqently 
retained a Chic»ge »tterney te represent him; thot after investigae 
tions made by said attorney and upon hie advice, and beesuse of the 
terms of the will and becouse of the fact that shortly pricr ta ssid 
death the desesved had conveyed certain other reol cetete in Chicege 
to seid Ida B. Ganborn, he prepared te contest che validl ty/ of sand 
conveyance; thet during said preparations a settlement was reached 
ae to the matters in iseue between him and Ida Me Sanbern, whereby 
she, in consideration of his agreeing net to contest saic will or 
said conveyance, agreed to relinquish all interest in the property 
ef said estate which she might be entitled to under said will, end 
executed and delivered #sid quitclaim deed, which decd remained in 
the hands of ene &. Kk. Stout, attorney for complainant as trustee 


until after the time for filing procerdings to contest said will hed 
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expired; thet after this defendont's return from service in the 
army in June, 1919, and after the time for filing proceedings to 
comtest said will had expired, said Steut dehivered te this 
defendant anid deed and the same wat shortly thereafter recorded 

in the Reoorder's office of Cook County; thet thie éefendent, 
believing himeclf by virtwe of the will and sadd quitelaim deed 

to be the sole owner of said phoce of reni extate or the proceeds 
thereof when sold, expended mich money and time, from June, 1919 

to June, 1920, in putting the buildings thereon im proper repair 
for rentel or sale; that he secured a buver to whom conplainant, 
acting as trustee under said will, afterwards seld the lend and 
buildings; that this defendant alee advanced the sum of $4,000 ta 
complainant to satisfy five legacies of S800 each mentioned in 

said will and which were a charge upon said real estate, which said 
sum wes later returned te him; and that after the sale of said real 
estate he wan informed by complainant that befere complainant would 
pay to him esid gum of 95,535.45, less the deductions, complainant 
would reauire Ida M. Ganborn to execute an anuienment te this 
defendant of all her right and interest in and to anid estate of 
John H. Ganborn, deceased, tut that Ide Me Sanborn refused and still 
refuses to execute the same. 

Tada M, Jeanbern, in her wenied answer, slao practically 
admits ell of the allegations of the bill. whe claims she is 
entitled to one-half of snid sum, less said @éeductions, in come 
pleinent's hands, She alleges in substance thet Joseph U. Ganbern, 
well knowing her grest leve for her father and that she wae avffer- 
ing from a heert effection which obliged her te avoid all excitement, 
threatened her with a contest of exid will unless ehe would surrender 
her claim to said piece of resl estate or te the proceeds from the 
sale thereof; that, if said B. M. Stout delivered seid auiteleim deed 


te seid real estate which ahe had executed, "4% was not with her cone 
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sent or in accordance with her underetanding of the settlement made 
between her and her 3aid brother," thet if any money was spent by 
her brother in repoiring the buildings on said premises it come out 
of the rents; that che never agreed to make an astignment of her 
interest in her father's estate to her brother, or to anyone for him, 
except av hereinsfter atated; that both her fother and mother Lived 
to an advanced age and leng after either could be self-supporting; 
that her mother died three years before her father; thet besides pay- 
ing fer their funeral expenses she peid ont of her own funds, in order 
te make their declining years comfortable, more thin $5,578 for them, 
and paid for their benefit in all the sum of $6,900; that it wes be- 
cause of these payments that her father, before his desth, deeded to 
her said other piece of real ectate mentiened in her brother's answer; 
that she signed seid quitelaim deed “only ae ane step in the settle- 
ment with her brother and did so without any intention of waiving her 
rights in her futher's estate;" that she did agree that “if her brether 
would * * not bring any action thet might reflect upon her father, she 
weuld waive #11 interest in hie estate after her said advances were 
repaid her;" that whe signed suid quitelaim deed with this undere 
etanding; that "if anyone delivered said deed, without at the aame 
time receiving 0 proper written statement as tw the true understanding, 
viz., thst after she was reimbursed for eaid advances she would surren- 
der her claim to any balance of the estate left, such person acted 
without her authority, and without her knowledge;" that seid quitclaimn 
deed, when "taken alone and without the further tems of the agre¢e 
ment," wes given without consideration and should be ceereed to be of 
no force and effect; and that “an accounting should be had aa te the 
amount advanced by her“* and the balance in complainant's hands “should 
be divided as equity would suggest.” 

The cause was referred to a master in chancery to take 


testimeny and report his conclusions of jaw and fact, His repert 
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wee fiied July 21, 1921. Me found in substance, among other finde 
ings, thet the allegations of complainant's bill vere Substantially 
correct; thot on Geptamber 9, 1918, Tda Be Sanbern executed and 
acenowledget anid quitclinim deed, eonveying to Joseph &. Sanborn, 
for the consideration of $10 and other velunble considerstions, all 
her interest in « certain pleee of real eatate in Oak Knrk, Vook 
County, Illinois, known os the Chiesa Avenue property; thot sagé 
deed was duly resorded on June 3, 19103 thet Ide W, Sanborn signed 
the deed of hor awn volition and with ut any uadue influenee on 

the pert of anyone; that on September 9, 1926, the deed wis delive 
ered te a custodian in whose possesion it remained until shortly 
prior to the date of ite reeording, when it was delivered to Joseph 
*. Ganborn after his return to Chiesgo from military service; that 
about Jomiary, 1915, Ida KM. Jonborn learned thet her brether had 
retained an attorney to commence proceedings to set aside the will 
of the father and else » eartain deed of his, executed about two 
years before hia death, conveying te her «es a gift a certain other 
piece of real estate in Cook County; that thereafter she had various 
conversations with saic Steut, atterney for complainant, andi some 
correspondence passed between them; thet she wes informed that said 
Preseecings would be commenced unless she would agree to quitclaim 
all interest shich she had by virtue of seid will in said Chiesga 
avemie property; thet whe thereafter executed and delivered said 
quitecleim deod with the understanding that the sume would not be 
delivered to her brother until the time hud expired within which 
proceedings could be begun to set acide the will, and the deed was 
not delivered to him entil said expiration, that under the terns of 
the will the Chicago aveme property was subject te the payment of 
bequests of (800 each to five granichilidren of the deceased; that 
after said ijeed was recorded Joseph ©. Sanborn made repsirs on the 
buildings on eaid property, and paid complainant as trustee under 


seid will the sum of $4,000, with which said bequests wore paid, and 
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which sum subsequently was returned without interest to Joseph ¥. 
Sanborn by complainant; that complainant decided that befere making 
the final distribution of said trust estate it would be advisable 
or necessary for Ida w. Janbern te execute to her brother en 
assignment of her interest in said estete «nd also have the brother 
execute to her « certein release; that after much negotistion between 
said stout and ida M. danborn such an sesigmment und release were 
drafted during June, 1926, tut geld Ida M. Ganbern finally refused 
to execnte said assignment, and the release which had been executed 
by Joseph ¥. Gambern one not delivered; thet said Chiesge avenue 
property waa finally weld by the complainant fer ensugh to pay.all 
legacies and leave sania balance of $6,335.45 in complainant's hands 
as trustee; thet the unsuccessful efferta of ssid uteut te secure 
the signature of Ida MU. Sanborn to said draft ef assignment were 
made at complainant's reqiest, because complainant was of the 
Opinion at the time thet such assignment vas neceesary te protect 
him as trustee in making distribution of seid balanee in accerdance 
with the intention of Ida RB. iianborn as expressed by her in the 
siving of seid quiteclaim deed; that prior te the execution of said 
deed she told ssid Stout that she had veaid the funeral expenses ef 
her father and mother and head made certain payments for her father 
in his lifetime, thnt Stout then advised her to file claims theres 
for againnt her father's estate in the Frobate Court, but that she 
then replie: that she did not care to de so, ami that she in fact 
never filed such claims; that according te her own testimony she 
had net considered, up to the time of her father's death, any money 
which she had paid fer the benefit of her parente ae advances; that 
in conversntions with said otout relative to the proposed aseigne 
ment, which took place some time after the execution of the quite 
cleim deed, she atated she wuld execute the essignment, if she 


Was reimbursed for the moneys which she had advanced t her father; 
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and that her testimony sha@ws thet she now claims that she had made 
advanees to the total amount of $9,876.49, an «mount greater than 
the total sum new in the hands of complainant fer distrimtion. 

From ali the evidence introduced the master reached the 
fellowing conclusions in substance: That Ida kK. Sanborn wes ree 
imturesed by her foth: « during hie lifetime for a large pertion of 
the moneys which ahe claims to have pdwanced and paid out for him; 
thet, in conveying by said quitcleim de«d te hor brother sll interest 
which ohe had in the Chienge avenue property, she thrreby intended te 
and did transfer to him sli interest which she had under said will 
in the residusry catate, then in the possession of complainant, as 
trustee; thet such conveyence and trencfer was made in consideration 
of her brother abandoning his propesed action to set aside his father's 
will, and to set eside the deed of the father to Ida M. ounbern, cone 
veying said other piece of real catate, and which was executed and dee 
livered with ut any valuable consideration; that Ida MB. osnhorn, by 
failing to file any claims against her father's estate in the FPrebate 
Court for advances made by her, is preeluded from setting up sxuid ade 
yYanees in the present proce ding; thet the validity and effect of esnaid 
quitelaim deed are the only ismes in the ense; that she is net 
entitled to have an accounting in this proceeding, as to the moneys — 
peid out by her for her father and the meneyw received fram bim 
during his lifetime; thet her claim for such advances was first made 
as a condition precedent to her executing «aid preposed ssvignment; 
thet its execution was unnecessary to trenefer her intereat in the 
trust eetate because Joseph §. Janborn had already acquired that 
interest by virtue of onid quitelaim deed; that complainant, =s 
trustee, having subsequently sold ssid Chiesge avenue property, said 
deed, in equity, operated as an assignment of the procecds ef aaid 
sale; that complainant was mictaken in deeming it necessary, in 
order to protect him az trustee, to have Ida M. Sanborn execute 


amd deliver said propored assignment; that the equities ef the cnse 
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are with Joseph W. fianbern; and thet he ie the owner, by virtue 
of veid quitelaim deed, of the balance of the moneys in com- 
Plainant's hands, subject to certuin proper fees and expenses 
mentioned. 

The master recommended that a Aeecree be entered in 
aecerdanee with his findings and conclusions, and further ree 
Commended the taxing of sertain emamerated costs against Ida Ww. 
Sanborn. More than ninety objections te this repert were filed 
by her colicitor, which objections were overruled and which theree 
after were ordered to stend as exceptions befers the court. 

While the seuse was pending before the court on said 
exceptions, Iden M. tsnborn, on Mareh 14, 1925, filed a oroesebill 
in which she made substantially the sme allegations as are CMe 
tained in her amended answer, and alvgo alleged that said qaitelaim 
deed was obtained from her by frmui and deception. Ghe preyed that 
the deed might be sect eeide we null and void and as a fraud upen 
her, and that the trustee be ordered to ferthwith pay to her one- 
half of the balance of the moneys in his hands, lees proper de- 
dustions. Jeseph ¥. Sanbern filed an answer denying «11 the 
matorial allegntions of the croas-bill, Complainant aleo filed an 
anewer demanding «trict proof ef the allegstions contained in the 
creoes-bill. Wo additional evidence was offered hefere the meeter 
or before the court in suppart of ita allegations. 

In the decree appenled freer the court overruled sil of 
the exceptions of Ida BM. senborn to the manter's report, confirmed 
the report in all respects, mede many findings substantially the 
game ac those of the master, found that the bill of interpleader 
was properly filed, and that the total trust estate in the hands 
of the camplsainant amounted to 85,642.14, invluding accrued 
interest. The court decresd thet complainant retain the sum of 
$863.20 fer costs and certain fees and pay to Joseph ©. Sanborn 


the sum of $4,778.98, and thet Ida M. Sanborn pay to Jasenh ©. 
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Ganbern $12.20 for court cesta, $200.50 for reporter's charges 
and $222 for master's feew, “il taxed as costs, and that in 


default of such payment execution may issue therefor, 
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MR. JUSTIC! GRIDLEY DALIVERLD THE GPINIOH OF THe COURT. 


After nw review of the findings ond cenoclusions of 
the master, of the evidence intreduced before him, and of the 
decree, we are of the opinion that the deeree is in sabsetential 
accerd with equitable principles ond should be affirmed. Counsel 
for Ida WM. Sanborn, referring to the quitclaim deed ef Geptember 
9, 1918, says in his reply brief here filed: “There can be no 
doubt thet such nm deed would be construed to be an assignment of 
the interest of ide B. Sanborn, and would be enferced in equity, 
if it hed been made upon a valid and valuable consideration and 
if it were untainted by frimd. But it should net be enforoed 
because no considerstion was given for it, and it was proeured 
by sets froudulont in the extreme and against public poliey.* 
We agree with counsel thst the deed, if supported by a valid and 
sufficient consideration and if its preeurement is untainted by 
fread, will be construed sami enforced in emuity as a valid assignment 
to Joseph “. Sanborn of the interest of Ida MB. Sanborn in the moneys 
in complainant's hands, as trustee under the will of John NH. Sanberns 
decensed, which moneys were obtsined by the subsequent wale of the 
real estate in qmestion by the trustec, acting under the previsions 
of said will. (Shephard ve Glurk, 36 111. App. 66, 76; Aidgeway v¥. 
Underwood, 67 111. 419, 428; Thornton v. Louch, 297 Ill. 204, 211.) 
And, in our epinion, no further assignment by Ida Be. Sanborn was 
necessary to be matle efter the snle eof snid reel estate wan made 
by complainant ae trustee under said will. (3 Fomeroy's Ka. Jur. 
Per. 1288.) Bat we cannot ogree with counsel that said quitcleim 
deed did net heave e valid and suffieient censideration te support 
it. The court in its decree, following the master's report, 
found thet the “said conveyanee and transfer was made in sonsid- 
eration of Joseph *. janheorn abandoning hia proposed action to set 


aside the will ef John H. “Sanborn, deceased, and to sct aside the 
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decd of John Ad. Nanborn te enid Ids Me. canborny, exesuted ond delive 
ered withont valuable censideration.” Ye think this findinr ia 
amply supperted by the cvidence, and thet such ferbeoranne on the 
part of Joseph ©. Genbern constituted « sufficient and valid cone 
sideration. (Shappey v. itevons, 165 Ped. Rep. 147; Sellerx v. 
Perry, 191 Mish. 619; “randenburger v. "wiler, 296 Me. 574.) And 
we @unnot sey, after a earcful review ef the testimeny, that the 
quitociaim deed wax procured ty any fread preoaeticed upon Ide i. 
Sanborn or that ite procurement is ageinst public peliey, a5 urged. 
The court in its deeree, following the master's report, found “from 
the testimony of the snid Ida BH. connborn that she sfianed said deed 
of her own volition without any undve influence on the part of 
anyone. * 

And we are of the spinion that th: finding or cenclusion 
of the court, foliewins that of the muster, ta the effect thet Ide 
BH. Sanbern was net eatitle? te have an accounting in the present 
proceeding av te moneys claimed te have been paid out by her for 
her father and an ta moneys received by hur frem hiv turing his 
lifetime, wes correct. (Dyes v. Dyas, 232 Ill. 367, 374; Galpin v. 
City ef Chienge, 269 Ill. 2%, 57.) 

Por the re,sone indicated the deeree of the Cilraait 
Court is ef fireed, 

APPIANND » 


Barnes, FP. Je, and Fitch, J., coneur. 
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of tha Saitate Slisabeth 
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WR, JUSTICR GRIDLSY DELIVERED THE OPINION OF THA GHURT, 


On July 6, 2015, a Judgwent wae entered in a tert 
action im the Clreuit Court of Gook County for 97,000 in favor 
ef Jehan U. Rlionewe:i, as advinistrater of the eatate of Blisabeth 
Prankowles, deceased, snd againet George ©, K. Sohmidt, executor 
and trustee, "to be paid in dee course of adninistration,* An 
appeal was taken by said Schmidt to this agpellete court regulte 
ing im the Judquent belng sffiraed on Bareh 15, 19%, (917 12. 
App. 180}. A petition for a writ of sortiorers was desied by the 
Suprese Court, Thereafter, om Movweuber 6, 18m, Alotiowski, as 
administrator, Filed wm intervening petition in eertain consoli-+ 
dated enuses (entitied Yahi v. Submidt and then sending on the 
ehancery side of said Cireult court and invelvimg an aecoucting 
betyveen maid Sehuidt, as the surviving executor and truetee ef 
the estate of Kasper G, Sehuddt, deceseed, and the beneficiaries) 
praying for an order directing that Seholdt, ap executor ond 
trustee, forthwith pay to petitioner the amount of eald Judcnent. 
Certain interested perties anwvered the petition disiuing in aub- 
stance that aalit trast eaztate wae sot Liable fer the amount of 
the Judgment and the lisbility, if any, eas that of said George 
G. &. Gemridt pereonully and mot ae trustea, After a hearing on 


the petition the Cireult Court entered a decree July 15, 1921, 


finding that petitioner had «a first liem, subjeet anly te the 
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souts of adwinistration, om oll the real ond personal eatute in 
the possession ef said Sehmidt as executor sod trustee, to wee 
eure the payrent of said Judgwent, and ordering nim, ae exeeutor 
and trustee, to pay "in duo course ef advinigtyation” the amount 
of gaid judauent, intercet oad coote, Prom this deores an appeal 
was taken te thie appellate gewrt aid, on June 27, 1922, this 
court, for reasone stated in the exinien, reversed the docres nad 
Yemanded the savge with directions to diaulesa the petition ef 
Klonowski, aduinietrutor, for want ef equity. (Wakh wv. Sshwidt, 
226 Dll. App. 82). In the opinion this court stated {p. 813) 
"The rewedy of appellew under the clreumetosees io, ag it seenaa 
to us, to have the 27,000 judgment corrected for error in form so 
as to allow the issuance of an execution ageimet dehmidt veerson~ 
ally.* Sn July 20, 1922, Slenoweki, oe aduinistrator, appeared 
in neaid Ciroult court and made a wilon, supported by affidavit, 
that said judgment of Jaly 6, 1918, be seended by striking out 
from the judgment erder the worte "te be paid in due course of 
adsiniatration,* and by inserting in lieu thereef the following 
words: “ond that the plaintiff herein have execution againuet aatd 
George ©. i, Scheidt wesorting to Low.* Schmidt obtainad iesve 
to file, ond filed, am omended enewer to the eotion, setting wp 
various objections, The court, however, granted the setion smd 
entered as order avending sadd Judooewmt in manner aud ferme us 
prayed, Sehmidt, by this appeal, seekw to reverse that order, 
After the transcript ef the record ia the present 
Gase had been filed, “Sehmidt appifted for and was granted « writ 
of certioxari by the Guprene Court to review waid Judweent of 
thie appellate court im Wahi v. Schuidt. Gm Sebruary 7, 1023, 
reported in 307 
the Syorene Court filed an opiniem (Case No, LSOLL, SOxKxXxKKK 
ECE and eriered that the eald Judement of thie sovellate 
court be affirmed. In its Opinion, WEXEXXHAX it is said (p, 340): 
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"The cases in which a trust estate has been charged with 
liability for olther the contraet or the tort of the trustee 
have been in equity, except in these Statea where the distinc- 
tion between actions at law and suits in aquity has been 
abolished and but ene form of action exivts. An action 
against a trustee in his representative capacity la unknown 
te a court of law, for the law takes mo cognisence of the 
trust relation or the trust estate, The trust estate ean 
make no contract and can commit ne tort. ff the trustee 
binds hieself fer the benefit of ihe truest entate the con- 
tract is his personal contract though he deserlbes himaelf 
as trustee. He ig liable to an actiom at low for ite breach, 
and # personal judgment is the only jucament which ean be 
rendered against him. (Duyall wv. © » 2 Wheat, 45; Taylor v. 

, 140 YU. 8. 330), n the action breught by the adminis- 
tra rator im this cage the defendants were described as surviving 
executors and trustee of the eateste of Kasper G. Sohmidt, and 
the jucguent against them was direeted te be paid in dus course 
of adwinistration. The designation of the deferndante as trustees 
in the pleadings —* oon ae. ef the persons. 


ve SEB SUPER) LOE * Save, Suen The use of those words 
may be descrip Leite * * or € Supra) « wued or of the capacity 
in which he ta sued, and whether they are to be regarded as used 
in the ofie senee or the other sust be detersined fram the alicga- 
tions of the declaration. If the deciaration states a cause of 
action against the defendant personally, the words sust tbe held 
deseriptive of the pereon, for they can have no other use.” 


After mentioning certain decisions in other jurisdic- 
tiene the Supreme Court further saidi(p, 342); 


"From these decisions it appears that the court may look at 
the whole recerd to deterzine whether or net the judguent against 
an executor or administrator ie a persenal judgment sgainst the 
executor cr sdministrater or a jvdexient te be satisfied only 
from the gocds of the trust «state, Looking at the record in 
the case of waki wv, Schmidt, it io apparent that the enly 
eause of action stated is a cause of action against ths defendant 
personally. The eeurt of law wae whthout jurisdiction te enter~ 
tain the action or to render the jJutosont unless the action was 
aguinst the defendant personaily, I+ 4968 uet appemr that there 
wao any dewurrer to the declaration, If there was, the defendant 
afterwards filed pleas and thereby waived the dewarrer, Ko claim 
was made either in the Girevit court er in the Appellate court 
that the trast estate was act lisble sud that if there waa any 
Liability 14 was that ef the trustee persomally. If such claim 
had been made no doubt it would have been sustained by the trial 
eourt, and if it hed been made in the Anpeliate court the error 
would have been corrected." 


The presenti causé was orally argued tefare ihia appeliate 
couxt on Mareh 2, 1923. During the argweent counsel far beh fat 
stated that Sehuidt bad applied fer a rehearing in the Supreme Court 


in said cause, Jo. 18011, and conesiecd that if sueh rehesring was 
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denied said opinion wae deelaive of the present apeend ond that 
nothing retained bot for this spgellate ceurt to affirm the order 
ef the Circuit court cntered July @, 1922, wherein the oriwinal 
Judeuent order of duly 6, 1918, was smended in manner ond for: ae 
above oentioned., Ouch rehearing eas denied by the Suprane Court on 
April 6th, 1923, Buring sald oral argument counsel for Sleonowski, 
as administrator, called attention to certain annetations following 
the case of Sones v. Tohmgon (178 Poe, Hep. 994) ent eomtatned in 
volume “l of the American Law Reperte, reoently oublished, vhere 
On page 918 1t te cald: "In general, it may be said that there 
exiets in the courts the right to asemd a fudomgnt rendered against 
the defendant in hie individual capacity whem 1{ should herve bean 
agsinst the estate, or viee vores, whenever a referenee to the 
cause of the agtion amd the pleadings would euppert the jad oeent 
as amended." 

In sur opinion the GLreult Jourt 414 mot orr in enter. 
ing the omer weeding said Judgment ef July 6, 1915, wd auch order 
de affirmed. 

AFIT RRUD. 


Barnes, P. J., and Fiton, J., concur, 
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BR. JUSTICN GRIDLEY DALIVERED THE OPINION OF THR COURT. 
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On July 31, 1920, plaintiff coamenced a forcible dee 
tainer proceeding agninst defendant to obtain possession of a 
stere at Ne. 6759 Asuth Mnlsted wtxeet, Cnieszgo. Under the 
third subesection of section 482 of the Kumicipal Court Act ne 
united with his slain for possousion » cinim for remt due for 
the premises, amounting ta o375, fox the months of March, april, 
Kay, June and July, 1922. On the trial, which was before the 
court without e jury, plaintiff and defendant testified and 
certain dacumentary evidence was iatrodueed. The eourt found 
defendant guilty of unlasfully withioiding tae poasension of 
the premises from plaintiff, and, aw te the elaim fer rent, 
found the iesmes in faver of pisintir? and ssvessed his domages 
at the sum ef 3575. tm suguat 22, 1928, judgment was entered 
against defendant on the Pincing smi he appealed. 

The following fects in subctance are disclosed from 
the evidence: Plaintiff in the yeor 1921 wes the owner of the 
premises in question emd Aad leased the stere te o tenant where 
drinke claimed to be “sovt" were seid. A proceeding in emity, 
entitled "ited States of “merica v. §. °. Yoodruff, 6759 Seuth 
Halated street, Chicage, and Neary Hattenderf, 7018 Gouth borgen 
street, Chicago," was commenced in ‘ebruary, i981, in the 0. 5. 
District Court, fer the Horthern District of Tliineis, ‘estern 


division. ‘Service wan hud, and on veptember 26, 1941, the U.S. 
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District Court entered an erder that, on account of the failure 

of the defendants to appear within the time required, the bill 

be taken aa confessed, etc., and further erdered that "said 
defendant sheli mot use or Geoupy the Premises described in the 
bili of oteipiaint until otherwise ordered by the courte? Gn 

March 11, 1922, Jefondent, beiny desirous of purchaying the “soft 
drink periler® whieh had been operated im said store, called on 
plaintiff and ssked him if he (pleintiff) hed any objections if 
defendsnt bought the fixtures and business there. #laintiff, 
knowing of the iasuance ef said interiomtery injunctioneal order 
bat not mentioning the fect, replied that he had no objections. 
Nothing was said st the time as to plaintiff giving any leave of 
the stere to defendant, or how Lone defendant might occupy it, 

er what monthiy rental defendant ahould pay. Gn the some day 
defendant went te the atere, purchased the fixtures and business 
of the tanant, took peussession of the stere and commenced operating 
the bueineas. Om Foreh 15, 1922, two fcaderal prohibition officers 
Cslled and informed defendent of the existence of said injunctional 
order, prohibiting the use or occupancy of the premises until othere 
wiee ordered by the court. lefendant immediately locked the store, 
lesving the purchased fixtures therein, and censed operating the 
businese. On the some day he info med plaintiff of the facts. The 
testimony of the parties as te whut occurred at this and subsequent 
interviews is conflicting. According to plaintiff's testimony 
defendant verbally agreed thet he would be responsible fer the rent 
ef the stere from Kurch ist, and would take stepe to brine about, 
if possible, a dissolution of the injunctional order. efendant 
testified in substanee thet he mude no such agreement; thet he in- 
formed viainticf that he would net vay any rent, Or any sum for the 
use and occupation of the stere, unless ond until the injunctionsl 
order wes dissolved, or se modified as to allow him to contimme to 


eae 


otmitet off %o tnmevne as .sesd tObte ma bewetne nun tobttase 

Lite oft ,oetkgpet emie et? addi iw tasqqe of atasbarteb edt Yo 

beer” Sort bocraste teifiwi baa ..039 ,bevedinen ce aeins ot 

of? wk cudduoeeh aealmory oad qqieae te San Pom ifads suobnetob 

ao *.7awee ade wi betenrie selwreite Lit aw tmanteuac te 4 

Nont cfd gatuoreiwy Ye emortesd yuked ,inaimwind SCL Lh totax 

ne beilso rere vine ad begatsco nted hen Molde “relreq seeed 

tk ametvoeto yen bart (1ttemintg) of 32 mid bedan ban Viti ata⸗ 
sTtkatedd .oxed? enenieud dan aecutxtt ot tdgued desbmeteb © 

tenxe Lagottoasint yrotmolioiai blew to ootanset oft to satword 

eaNOLTOsRTo os bad af dats SStiqed ,goe«t oy grtapiinem fom tad # 
Ye cvnel wes patvép Vitvatate of se omid ott 4 bike sew pebition 
«ft Vewese tog iw tnabas tb pant wo te .tnvbasteb oF orode ost 
Gb cane ett Mm seme Sdvowe Inndaw tod Indes fdtmem Saske te 
eusmhamt bay woretxdt off deaalotay .ovetn add of cuew faabeeTed 
Bisersge homens bas crore ode to aetewerveg Aoot ,tianed ant Rp 

omortto maki ivédorgy kexobot owt — sty 

— Dhow Yo sonesetxs ory Yo sanbnoved bomrotet has dotted 
“odio Litany seutumng ett to yonmgmcne ie saw eft gaksididore «rehie 
eorote off Aewpod yhetalsoumt Srahre%e twee ett wh borserTo sede 
edt wmitaraqe horvye Orme ,itteved? aormtx2't beacdoveg ed? gakvenk 
eft .atoal ot? Te TRitmield heancteh of ved cae ode nO” .oaerlen 
taemceadus ban hte? te beindoe Shale OF ae Ueeing vit To vRomttee? 
wromtrent ad titsvalale ef anthterch .yadse Mineo ef ewetwratal 
inet et 10% eidhaneqerr of biuww od ted? hbowtas eLledtet tadineteb 
<fhede mid ef sqede wind Bluow Bem fol Mote art wrote orf To 
frobnetet .tob1o Letolvonstal eff to neddufoweth o ,eldiueng W 
-mh of for? ;¢resmetya Rowe on chem of Ju’ sonmstedse mi Bet thtaed 
edt tot aon var co ,teret vite weg fen bimee of fort? Wiintate Demet 
Lanetiongtm) oe Li¢nwe bes oeedaw ,eraty at? Bo nekiequooe Ban ony 
© shntines of min wella of ac hollabem es to ,beviousld ear tebi0 













—_, <> fe 
Fic =e 


ate 


run the “soft drink parler” therein; that he expected plaiatifr 
te take the necessary ateps; and that there was some talk as to 
Plaintiff giving defendant o two years! leave of the store, in 
case said injunctional order wac dissolved or se modified. Plaine 
taff afterwards refused to tekv any steps to dissolve or medify 
said order, and on July 16, 1924, the ©. 3. strict Court entered 
a final deeree in which it wee adjudged thet said store was on 
February 10, 1921, a common and public nuisemee and ordered that 
"all intexicating liquor heretefere seized on enid premiees be 
destroyed,” and further ordered that Henry Hattenderf (plaintiff 
in the present case) hin agents, «te., and ony persons cleiming 
through or unmicr him, be enjoined from mamufacturing, selling or 
stering on the premises intoxicuting liquors, and that ‘selec real 
estate and premises *® * shall not be occupied or used for one year 
subsequent te the date of this decree.” It was further ordered 
that Hattendorf, or uny person claiming under him, might petition 
the court for a permit te open and cempy the premises upon the 
petitioner giving a ecrrtain voni under certain nemed conditions. 
At the time of the entry of this decree the fixtures, which defend- 
ant had purchseed from plaintiff's farmer tenent, still remained in 
the store. ‘uring ‘wiv, 1922, pleintifr demanded of defendant rent 
for the stere for the five monthe ending duly 21, 1988, ot the rate 
of 275,00 per month. UVefeniant refused te comply with the demand 
and claimed thet he hed had actual peresesation of the stere for only 
four deys, ending March 25, 19%2. Fisantar’ cemanced thsi icfendant 
surrender the keys to the siore, which demand wav refuses, snd at 
the time of the Gommuncement cf this section dofencent stiis hea the 
keys in his possession, aid his unid fixtures wore eVill in the 
store. 

Under the somewhat pemliar facts we are of the opinien 
thet thet pertion of the judgment appealed from, wherein plaine 


tiff wae adjudged entitled te recover from defendant the possession 


he 

Yeetutele berooqey om dakd patotats “elt dabcd f toe” oi aie 
ot on Ais? smwou snuw ores fal? bas jaqede Yinceooen ond was OF 

af ,evere e@ Yo woank ‘erary ow? « Poede toh grivip vintatele 
entati nes rthem oc te Mevioewkh now xabro Lanckdonuta2 Slee bans 
vidsew to ovbossib of eqeto yns wine of dovifter abrawierte TRB 
berotns Famed sotstets 1c .U oe ,SROL OL vive ne ban yx0hro BRAS 
a> sow eteda bine fon? begbutha sew $2 Molde at eeTe ab lant? 
tail? derebye bas wonmetun liduy [ OL cued ot 
af nentartq bles mo beekee orotesotst remptt guktuctxednk tte 
Tthindnsy) Trebwadsas gras fost boreoye codsewt paw * sdoyortaed 
gihmtals amortoq em bee ,.0c0 ,ataege oi (ouen Shoserqe ae 

te eeliios .yatimtocteane mort hentetrs of ami «shay to dguords 
Loot bkow* Sami bac ,eteup kt gitkieolzotmi sonlmetq aif no ‘gutrote 
T98y amd te? bson Ge dbetqusee of gna LLadn *® * ace iat vue otages 
botebs® <codtte? sow 32 *,9enveb wae? to ofob Gey of srompbedae 
aorsitea Fugim mbt cobmy yatwhnto mostsg qe to , Woda tel dade 
ed? aogu usaimory edd Kquso bie w6¢o OF thateg a tot x09 oa 
eokt thues bora tastes tobas Hao’ akedi9s « yalvty ctonoks bot 
-baeted dotite yootetxkt off cota) ub Ye visas edd to mle ade $A 
nl bowkames L£2)~ .Snehod tomot otYrtratel¢ wovt beecstotmy bet Sao 
far CRAs To behatmod Ytaialafe .SROL pekot pntce* exo edt 
spun att te (SECL , £6 wEWe gekhae attnom ovet xt x0? Oxptu ad WO? 
Darweh oid tw VLammo od bowntor snahmeted ~ .sitmom 19q 00.86 Te 
eine 16? wat wf! Ye nefeerecod Leatnn Sad bed at Saat bombs ‘baw 
Suahatete® sore boboimeb Tibvatad® .2eef ,2s Gowae yatoae .eyab «we? 
fa Site ,SeuutOe ww Dass i hh perere ene oF eyed od? tebnetine 
otf Gud Likte fatednereh medtou akde Yo Frampavamco od? ‘to omts ont 
oie a TLRPG dedw woth ht bie whit bet ydokeromeey wtd wt eye 

 « wreea 









Helnrge ad? Yo ow ow adout telluosg tareomow odd sodn¥ 


AiG ket aot botavege Hromyhit wi? To Kederod dud? fad¥ 
ial lie execs’ ty sis tdltn Uighlinn Wak Wik 


te 


of the premises in qestion, should be affirmed, wt thet that 
pertion ef the judgment, wherein it wea scigudged that plaintiff 
recover frem diefeniant damages to the extent of 9375 shevld he 
reversed. “co foil ts find in the present record any evidenes of 
eny @xpreas agreement on the part of defendant te pay any 
ttipulated monthly vented for the store, or ony evidence show nz 
what was the rexaonable rental value per soenth therefer during 
eoic five momths. Furthermere, we think thet the action of 
plaintiff, om Laren Ll, 1928, in attempting te ereate the re- 
iation of iandior’ oné tenant between himself and 2efendent when 
he new of the existence of acid injunctional order, was illegal, 
ani thet, if any such relation wee then ereated by any implied 
ecentrict, such contrast is one which the courts wili refase te 
enforce on the ground of public policy. The fact that defendant 
was o party to such dllegel contsnet will not praveat defendant 
from interpocing the defense of Adliegality. (Fields v. Brow, 
138 111. il, 415.) 

Sox the ressona indiesnted the judgeent of the Funici pal 
Court that plaintiff reeever from defendant the voaseesion of the 
premizes is affirmed, mt thet portion of the judgment, wherein 
it fa adjudged thet plaintiff heve and reeever of ond frem cofend= 
ant the sum of §375 and eosta, is reversed. émd it de further 
erdered thet exch party pey his own corte in the Wuniw pai Court 
and in thia appellate court. 

APPISMED IN PART AD) RSVERSED IN PART. 


Barnes, ©. J., md Fiteh, J., concur. 
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fm June 22, 1938, Plainii’’, the omer of premices 
at Ho. 2304 Cleveland aveme, Vhicuga, comeenced an action in 
forcible detainer in the Municipal Court ef “nieage, alleging 
that he is entitled te the possession of the premisen which 
defendant uniawfully withhelds. ‘he cause woe tried before 
the court without » jury, remlting in a finding in plaintiff's 
faver and the entry of a judgment that plaintiff recever 
Possession and that a writ of restitution issue. efendent 
appealed. 

after a review of the evidence we have reached the 
conclusion thet the finding is against the evidence and the ler, 
and that the Judgment cennot stand. 

By written lease, duted November 4, 1916, plaintiff 
leased to defondent the premises, to te used se » reoming house, 
- fer a period of five yeare, beginning Jamary 1, 1917, and ende 
ing December 31, 1921, at a monthly rental of $60, which rented 
was all paid by defendant before the end of the term. On 
Oetober BO, 1921, plaintiff ounsed o 6 days notice to be served 
upon defendant, notifying her to deliver up possession at the 
end of said term. I% appears from plaintiff's teatimony that 
she objected to leaving the premises in the middle of the winter. 


After the expiration of said term she retained possession, without 


any new agreement being made between the parties. she sent the 
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sum of $60 te plaintif! fer rent fer the month of Janmory, 1922, 
and the same was accepted by hdm. Under the lew thie action on 
hia pert conetituted an election by bim to treat her as « tenant 
for another year ending Hecambur Si, 1925, and wpom the come 
terms as in the originul written jense. (iveng v. Schwarts, 211 
T2l. App. 575, 574; Barbee ve vans, 220 I2). Apo. 164, 155.) 
She subsequently paid the amount of the rent as etipulated in 
the original lease for the months of ‘ebruary and Vareh, 192°, 
and seid payments were accopted by plaintiff. On Mareh 22, 
1922, plaintiff coused anether 46 days notice to be served upon 
her, to which she seemingly padd ne attention. Ghe alsq paid 
rent fer the montha of April end May, 1924, and these payments 
were alga accepted by plhaintdff. On May 31, 1922, in payment 
ef vent fer June, 1923, she mailed to plaintiff twe money orders, 
aggregating im velue the sum of 960, whieh plaintiff did not ree 
turn ta her, and mae ne attempt to do se until during the trial. 
The attempted termination of the tenuncy on Kay Sl, 1922 by the 
service of ssid 60 days notice on Mereh 28, 1939 wea af noe avail. 
(Cahilits Gtat. 1921, ehep. 80, sec. 5.) 

The judgment of the Municipal Court is revereed. 


AEVEREED, 


Barnes, P. J., and Witch, J., coneur. 
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MR. JUSTICR GRIVLEY DELIVERED THY OPINION OF THR count. 
1 ff 


In an action Af the first class in contract, commenced 
in the Municipal dour ef “Ghicago en Jamary 21, 1951, to re« 
cover the balance due on the purchase price of certain underwear 
eold and delivered, the ¢ourt at the close of ali the evidence 
instructed the jury to return o verdict finding the issues in 
plaintiff's fever and assessing his dimages at the sum of 
$2,815.69. ueh verdict was returned and judgment was entered 
in thie sum against defendent end he appealed. 

In plaintiff's statement of claim he alleged that 
the goods were delivered on defendunt's orders between March 
18, 1920 and October 12, 1920; that the balance due on the 
purehase price was $3,108; ond that in addition he wes entitled 
to interest, at 5% per annum, on the amounts of the several 
invoices from the time they respectively beceme due. Attached 
te the claim was a full statement of the account, showing the 
date of the respective orders, whet wos ordered, the dates of 
the respective deliveries, all credits allewed and saié balance 
cleimed te be due. 

On the day after the action waa commenced defendant 
made a payment of S150. He filed an sffidavit of merits on 
Febrmary 7, 1921, in which, although not denying the pur choses 


er the mmounts thereef or the deliveries, he set forth certain 
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affirmative defenses hereinufter mentioned as to ali of plain- 
tiff's claim except the sum of $328, which he admitted to be 

due. On Mareh 16, 1921, judgment was entered ageinet him in 
said sum of $328, and the court reserved for future determination 
and adjudication the matter of the balance of plaintiff's claim. 
This judgment of $528 was thereafter paid. The trial as to said 
balance was had in May, 1922, and the judgment apvealed from was 
entered on June 19, 1922. 

As regards one of the affirmative defenses defendant 
alleged in his affidavit of merits that at the time the various 
orders for the goods were given it was verbally agreed between 
defendant and plaintiff's salesman and agent, named Collins, that, 
because of the instability of the market and in consideration of 
the giving of the orders, “defendant should have the right to 
demand of plaintiff that he delsy shipment on any or all orders, 
er to cancel any or all ef them at any time within one year from 
the date the orders were given;" that on June 5, 1920, by letter 
addressed to plaintiff he requested that shipment of goods on all 
unfilled orders be withheld until further notice; that on August 
30, 1920, by letter addressed to plaintiff he requested that ail 
orders (sued upon herein) be cancelled, in conformity with ssid 
verbal agreement made with ssid sclesman; that plaintiff, wholly 
disregarding said verbal agreement and the request made in said 
last mentioned letter, shipped the goods; and that said goods are 
now in the possession of a railroad company “upon which said goods 
were shipped.” 

Under the pleadings the sole issue of fact was whether 
plaintiff, through his agent, Collins, had verbally agreed with 
defendant that the latter might «t his option cancel the orders 
upon which the present action is based. Collins testified te 
the effect that no such verbal agreement was made, Defendant's 


testimony on this point is vague. He does not say that Collins 
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Said that he could cancel the orders amd his version of whet was 
said does not, in our opinion, even tend to show that any verbal 
agreement for a cancellation of the orders at defendant's option 
was made, He failed to maintain his affirmative defense, and the 
court was fully justified in directing a verdict for plaintiff, 
(Mershali v. Grosse Clothing Co., 164 Ill, 421, 425; Eden v. 
Drey, 75 Ill. App. 102, 106; Tribune Co. v. MeCarthy, 201 111. 


App. 586.) 
Defendant in his affidavit of merits alse sets up the 





4th section, known as the Statute of Frauds section, of the 
Uniform Sales Act (Cahill's Stat. 1921, Chap. 12la, See. 7). 
It is therein provided in part: 

"A contract to sell @r a sale of any goods or 
choses in action of the value ef $500 er upwards shall 
not be enforceable by action unless the buyer shall 
accept part of the goods or choses in action so con- 
tracted to be sold or sold, and xctually receive the 
same, or give something in earnest to bind the contract, 
or in part payment, or unless," etc, 

From the undisputed evidenee contained in the present 
receorc it appears that, as to the sale of the goods in controversy 
defendant accepted and sctually received part of the same and also 
gave something in part payment thereof, In our opinion there is 
no merit in this defense. 

For the reasons indicated the judgment ef the Municipal 
Court is affirmed, 

AFPFINMED » 


Barnes, P. Je, and Fitch, J., concur, 
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ANDERS D. CROMSTSDT, doing 
business as * de Cronstedt 


& COe, 
Appellant, AS FROM 
) 


MUNICIPAL COURT 
OF CHICAGO, 


MH. JUSTICH GRIDLEY DNLIVERSD YH GPINION OF THE CouRT. 


This is an action of the first clase commenced in 
the Municipal Court of Chicsge on suguat 25, 1971, Plaintiff, 

a Chiengo real extate broker, sought te recover the sum of 
$2,000 as a commission, and alee the further gum of 96,000 

a® damages, because of the fuilure of defendent to consummate 

a real estate contract executed by him and one Hondolph Hattegen 
on April 29, 1921, fer the exchange of certein properties. There 
was a trial before a jury, «t whieh plaintiff and defendant and 
ether witnesses testified and considerable written evidence was 
introduced, At the conclusion of the hearing the court, on 
defendant's motion, instructed the jury to return a verdict 
finding the ismen for defendant, which they did, and on February 
18, 192%, judgment wee entered ageinet plaintiff fer conta, and 
this appeal followed. 

The contract ig the commen printed form of = reel 
estate contreect completed in typevwriting. It was negotiated 
largely through plaintiff's efforts. According to ite previsions 
defendant and Matteson agree to the exchange of defendant's fare 
ef 410 ceres, lecsted in Sullivan county, Indians, subject tee 
first mortgage of 345,000, bearing 6% interest per annum, which 
mortgage has preepayments of $1000 every six months fer 4-1/2 


years, balance in 5 years from date, and Matteson's 36 spartment 
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budlding, located at 945-955 Galt Avenue, Chiengo, subject to a 
first mortgage of $95,000, due in semi-arnmel installments of 
$2,000 each until December, 19°94, and the balance in June, 1°25, 
end beuring 6% interest per annum; also subject to a secon 
mortgage of 14,000, beuring 6% interest per annum and maturing, 
$7,000 in Deaember, 1922, and 87,000 in June, 1923, It ios further 
provided that defendant shall pay liatteson $52,000 in cash at the 
date of the delivery of the deeds; that “brokerage fees or 
commissions ahali be paid A. ). Crenetedt & Coe by the respective 
parties hereto an heretofore agreed between them and seid broker; * 
and that “this contract shall be held by A. 3. Cronmutedt 4 Co. for 
the mutual benefit of the parties cencerneii, and after consummation 
thereof 4. D. Cronstedt & Co. shall cancel and retain thie contract 
permanentiy." Gn fay 7, 1921, a “supplementary agreement” was 
executed, bearing the signature of defendant and signed in Watteson's 
name "by 4. 5. Crometedt, agent." in its presmble mention is made of 
the execution of said eontroct of April 29, 1921, for the exchange 
of the properties — Batteson's apartment building being described ag 
"845063 Galt Avemie,* and it is agreed that, im the event that the 
aereage of defendant's farm (mentioned in seid centract as containing 
410 nerea) ie found upon actual meaeurement te contain more or less 
than 410 ccres, the difference will be settled om the basis af 7200 
per acre. On April 21, 1921, eight days prier tw the execution of 
the contract, plaintiff siemed and delivered to defendant ea written 
memorandum agrecing *to accept $1000 from yeu as my commission in 
the deal for your farm, between yourself end Randolph Matteson." 
Plaintiff in his amenied statement of claim avers in 
substance thut in Jamiary, 1921, defendant, a resident ef Indianapolis, 
Indiana, 2nd the owner of an unencumbered Indiene farm, applied te 
plaintiff te bring about ite exchange for improved Chiasge real 


estate; that at various times thereafter plaintiff exhibited to 
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defendant various improved properties im Chienge whieh hod been 
listed with plaintifl fer sole or exchange, snong them Katteson's 
apartment Yuilding; that on ipril 21, 1921, defendant signed a 
contract for the exchange of 320 acres of hin farm for the Matteson 
building, upon certain terms therein strted, and that on the rome 
day defendant agreed te pay plnintiff $1,000 es comciesiens upon 
the execution of the contract by Metteson, which small commirsion 
Plaintiff infermed defencent he would accept because of the large 
commission he would receive from Matteson if the sxchenge was cone 
Summated; that Matteson refused to sign this contract; thet theree 
after, through the efforts of plaintiff, the centract of April 29, 
1921, was signed by both defendent end Vatteson, « defendant having 
verbally agreed with plaintiff’ to pay him a commission ef 32,000 for 
promring its execution by Metteson; that pleintiff’ agreed to secept 
from defendant such smoll commission in consideration of defendant's 
promise that, if the contract was finally executed by beth parties, 
defendant would conswamate the same, upon which Sonsummation plaine 
tiff, under his verbal agreement with Matteson, would receive from 
Batteson a large sum as a comminsion, te-wit, $6,000, and of which 
verbal agrecment between plaintiff and Matteson defendant had knowle 
edge; that certain modifications in the terms of the contract were 
made by mutual agreement between Netteson and defendant during Key, 
1921; that in July, 1921, a further modification wae agreed to; that 
Matteson hae always been ready, willing and able to consummate the 
contract, and in July, 1921, caused o deed of his said Galt aveme 
property, executed in accordence with the contract as modified, te 
be tendered to defendant, which deed was refused by defendant; that 
defendant has refused, and stili refuses to consummate the coniract, 
and haz failed to pay plaintiff the $2,000; and that plaintiff sues 
for $3,060, being $2,000 for said commission agreed to be paid by 
defendant, and $6,000, an damages sustained by d€fondant's failure 


and refusal to consummate the contract. which sum ean canoes $4 em 
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would have been due to plaintiff? from Matteson. 

Defendant, in his affidavit ef merite as amended, 
denies he agreed at any time to pay plaintiff #1,060 or any other 
sum as on commission upon the execution of the contract, and alleges 
that it wae agreed that defondent wae not to pay any commiseien 
to plaintiff until the contract wa» actually ceneummated, which 
consummation failed without fenlt on dcfendent’s part; denies that 
Katteson hae been ready, willing and able to conmemate the cone 
trect or that he ot any time mate any tendor of performance on his 
part whieh woe in aceerd with the provisions of the contract; end 
alleges in substance that dofendant was indiced te sign the cone 
tract by Diaintiff upon his representstione thet he could and would 
progure e sufficient lean on defendant's ferm, which was unencumbered, 
in order thot defendant might have the accesasry funds to make the 
each payment to Nettesan provided for in the contreat; that plain- 
tiff fadled to pracure the loman fer $45,006, which under the cone 
tract was te be secured by a first merteage in thet smount upen 
defendant's fare; that plaintiff prevented defendant from reieing ea 
eufficient sum by « first mertgage loan upon the farm te canpiy with 
the terme of the contract; that plaintiff felsely represented te 
defendient that the grace anmial rentals of Matteson's buiiding 
amounted to 55,640, when in fset he knew or ahould heve known thet 
they were considerably lesa, and slee falsely represented that, as 
te the second mortgage on Natteson's Yudlding of $14,006, mentioned 
in the contract, (“7,000 thereaf matured in December, 1921, whereas 
in fact esi4 maturity was in June, 1991, #8 pleimtiff knew er should 
have known; thet defendent relied ween the truth of these represen- 
tations when he signed the contract; and that defendant hes been at 
wli times ready ond willing to consummate the contract upon plaintiff 
procuring the necessary lonn on the farm as agreed by him, ugen said 


misrepresentetions being adjusted by Matteson, sand upon Katteson's 
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Gorrying out the terms of the contract on hia part te be pore 
formed. 

The main contention of plaintiff's counsel is thet the 
trial court erred in instructing the Jury to return « verdict in 
favor of cefendant. After a careful rwview of the evidenes we 
have resched the conclusion that plaintiff was not entitled an a 
watter of law to recover from defundant any sun oe com iesions, 
er as damages a8 alleged, and that the ecaurt did met err in 
directing a verdict fer deiendant ond in satering the Judgment 
appeniod from. 

it Giearly appears from the evidence, we think, that 
the conawamation of the eaatriact betyecn defendant ond Rattegon 
wes contingent upon the proguring of « lvan of $46,000 on defendant's 
farm. AS the contract divecloses, Matteson dumended $52,060 in onsh, 
to be paid by defendant wien the deeds were delivered, apparently 
4t was necessnry that defendant mise the major pertion of this sus 
by the procuring of mich lesn, ami sll parties concerned knew this, 
end skeo knew that its procuroment wac dependent upen the action of 
some third person, Over whom neither defendont nor Matteson had any 
eontrel. By the contract Metteson agreed te secept defendant's fare 
“subject to o first mertgage of 945,000," at » time when he, a» wel, 
a8 Plaintiff, knew thet the farm was unineumbered, There is a G0Ke 
flict in the tesatinony of plaintiff ond defendenmt as to whe, under 
their verbal arrangement, would preoure such lean. Pleintiff saye 
it was understeed that defeniant would procure it; defendant cays 
plaintiff reprouented to him thet he wae in ew position to negotiate 
it and would do so. “e deom it immaterial who was to negotiate it. 
The fact remains it wae not procured. Plaintiff tried end foiied 
end defendant tried and failed, ond we think thet defendant's fxilare 
was occasioned, in part at lenst, by an unwarranted act of plaintiff. 
It sppears thet while defendant was endexsvoring te negotiate the loan 
on his form about the middle of June, 1921, he for the first time dis- 
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coverec thet on Ney 14, Leal, (only 16 days after the execution 
of the written contract) plaintiff had caused to be recorded in 
the recordex's offices of Sullivan county, Indiene, said written 
contract, «9 & Lien agsinat defendent' form, to which contract 
was attechad the joins af‘idavit ef plaintif?’ snd an assistant of 
his, temed Lassen, whereda Jt de stated that »ffiants “are the 
duly ou thorized agents for slexender dogers ® # of Indienapolis, 
Marion County, indians, aid Kundelpr Katteson, af Coiaran, Conk 
Ceunty, Iidimeis,” and thet "At wea agreed by and between ali the 
parties to amid contrset thet the saad offiantea were to he poda 
for their sarvices as follewsa; ‘fhe ewownt of the agreed purchnoe 
price in said exchange being $512,50G, upon which amount the aug 
ko be paid for their services 19 based.“ The vecording of this 
eontract was in violation of « provinion therein centained, wiz: 
"This sentract shall he held by A. §. Orenstedt & Ce. for the 
mutual banefit of the prvties canoorned.* Amd sadd reoerding at 
Least tended to prevent the negetiution of any first mortgage loan 
en anid farm. Plaintiff testified: "I recorded this sentract 
againat Nr. ‘ogers' property for protection, * *® It is mstorary 
when we are ‘leery’ about one uice of a centrect, - we ragord thenie 
I didn't record this ageineat Nr. Katteson's property." es undere 
atand it te be the law of this State that where a breaker er agent 
seeks %o vecoever commiscions from his principal, and where the 
sontempluted sale or exchange is nat consummated, he must net heave 
been at fault; (Merree ve onow, 151 Ill. 126, 156; Ylissn ve 
Mason, 156 Ill. 304, 310); and must ot @11 times have exercised 
the utmost good faith tewards the principsl. (Hafner v. Herron, 





165 Il]. 2428, 247.) 

Counsel for defentant in their printed argument mene 
tion several other reasons why the trial court wae justified in 
directing a verdiet fer defendent. Among them are (1) that 


na + 


@here m cantwnat £- —-=- 


t- 
aoltunoxe edt xed in avab Gh thao) eA8el .al YoU no 2ad? m3 
ai Sehreoes of oF beowes Ao Thivalalq —nao masiiew sit To 
nertivey Shoe ,ematOnl gythwo asviilul to adh?te x tei coet oMt 
Avetince dokiy of ywet "racbavlol Somkege aekl a on i 

20 tnetsison a2 tae Mttetodc te ddvahtiote rubet «dt pede st te tay 
ort ota" staaktty tadt batage wi dt akesedw yaeeeet Romer smi 
ak oqeus thal 29 4 erage” anbnaxeds gui alnege *— 
For Parole? Yo roreu dqiohnad hoo ,aitakont —J— 
emt iia veewted bog yf hewtye aow 22" #488 Ome * eRomstil , | 
hiag ed ef wrew afer tts bine off feu? foeddacs kaa - 
tendo Dgotge st te satromn ont jewoitet ee seoiviss wheds 
Bat tevons dake Hog . vit gL onted egnadsxe bhes at sobty 
eids to madres on: aut * 
itv .bemgetwoc chowed motaiverg a to —XR a aaw Le tonsaes 
ed? ne) 0D d thefanor oi oi wd Sivt ef Lies Soumgucs ald?” 


#2 yathyene; Siva pa “.bontromes wetired edt Toe td isaed Last 
Back wenginon dort? vee Ye mektutionan od? Insverg oF hebaet genes 
fouticne aid? hebicept I" rhaltigusy Tit otasy cme? Bkoo we 
THometom ok tL * .medsordorg wed ysivnorg 'uxego! «2% tembape 
ements beooet ow = «Sonurnen « te ebts ene fs uode *‘yrask! ose ow aodw 
rohan © *.ywhregeng eaorettall oak fg amdane ands bteve1 o'abtb 2 
deman to tolou’ » eterty fat eded0 atdtt to wal oat of of th dante 
om? srodw tee Logtonixq cit ame? agents Lowene Toveoet o¢ ailepe 
ores don teva edt ,heteerwemeo fon ab MMieroxe te aise dot aLqmnpuoe 
oY Moekty 08L 4 POL oLAL LOL ayant o¥ sonneK) pita? te — 
besiovuxs oved pomt? die ta tem bee 3 (Of ah O® LST Ors «ona 
«MOZRRE »¥ Zoetet) .Laqtentrq wif ehtewer dito? boon taomlu ont 
{,%ee ,8e8 .fkE Bas 

Hom Ituerysn etnig ited? mk Pnubanteh xo? Leanwed 
AL DOLTM owl, vow FU katie wi? whe AMORADT xHd?e Lovevon mbt 
mf tet [L) ote mas arom I nabawred <0% POROTOV 9 pMbto—r tb 


i ee 445 ‘ . i — — — a wiette 
: . . . J “uy? 


~~ 17 












Ly 
* 


= Ia 


shich is dependent upon the asts of a third person ever whom 
neither party te the contract has contimi, ne rishta ean be 
maintained uncer the contract until sich senditian hae heen per- 
fomed, and (2) thet the evidence does not sufficiently show 
that Hattesen wan ready and able to convey hin apertment 
wudiding to derencdant, giving him the title sentracted for, 
and that the mere tendar of a dded waa not sufficient te show 
such ability. Under the facts disslesed we think there is 
merit in these contentions. (itephany v. testan, 168 T1l. 53, 
59; Miller v. Milson, SY Tlie app. 29%, 402; Hershor v. Belin, 
303 Il. App. 418, 422.) 

For the reasons indicated the judgment of the 
Municipal Sourt ia offdrmed. 

SPPT ONG e 


Barnes, FF. 7., and Pitch, g., coneur. 
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MR. JUSTICE GALOLAY DBLAVUNED THE GPINIGN OF THE COURT. 


in a fourth class action in eontreet for the ree 
covery of money claimed to be due and owing by defendant to 
plaintiff for the rental ef o furnished room at 4859 Kenmore 
Avenue, Chicago, the jury, on April 3, 1928, returned a ver- 
dict againet defendant, assecning plaintiff's demages et S60, 
Judgnent was entered on the verdict against defendant and he 
appenled. Wo brief has here been filed by plaintiff. 

It appears from the testimony of plaintiff's wite 
nesses in substance that on October 3, 1921, defendant, in 
company with Frs, Wele Sarlyn and Yieo Helen Waltera, called 
on plaintiff st her home; thet defoniant stated that he desired 
to rent a room for the two women, which would be oceoupied by 
them; that it was thereupon verbally agrecd between vlaintiff 
and defendent that the fermer would lesce to the latter the 
room at a rental of $15 per week, payable weekly, ao lieng as 
either or both ef the women should occupy the room, the rent 
to be paid by defendant; that the women immediately teok 
possession of the room uni both occupied it for « period of 
about two weeks when Miss Yeltera left; thet about this time 
defendant verbally egreed to pay the rent until Nevember 15th; 
that Mrs. Karlyn continued to occupy the row until November 


Lath, when she left, and that defendant paid the rent fer the 
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first two weeks mt foiled to pay any sum for the four weeks 
beginning October 16, 19291. Wlmintiff oleimed that defendant 
owed her $60. 

It is undisputed that defendant padd plaintiff «se 
rent for the room the sum of $40 in two paywente. “hile there 
is some conflict in the teatimoeny as te the date when the vomen 
commenced to occupy the room, whether on October Ind or 9th, 
and while iefendent's evidence tended to show that after he 
made the original agreement he notified plaintiff that he would 
not be responsible fer more than the samennt he head said, we are 
of the Opinion, efter reviewing the entire record, that the ver« 
diet is aufficiently eustained by the evidence. ‘ie find no 
prejudicial error in the court's inetructions. The judgment 
ef the Municipal Court is sffirmed. 

AP HIRBRD. 


Barnes, Be do, and Fitch Je, COnCUrs 
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BR. JUSTICES GRIDLEY DELIVERED THe OPINION OF THE couRT. 


In a first class action inasoumpsit, commenced in 
the Wunicipsl Court of Chicago on Ortober 26, 1920, the jury 
returned a verdiat finding the issves agsinst defendant and 
pasessing plaintiff's domages at the aum of $4,400. Judgment 
wes entered on the verdict againut defendant on July 15, 1922, 
and this appeal followed. . 

In July and August, 1990, plaintiff opsrated sateres 
in the Congress Hotel block, «t Hos, 322 te 534 South Vichigan 
Avenue, Chicago, where it solid women's wearing apparel. There 
were several lurge shew windows fronting’ on the atreet. Defende 
ant was engaged in the bisiness of a detective agency in said 
city. lring July, 1920, defendant by oral contract with 
plaintiff agreed te furnish to plaintiff, for the consideration 
of $8 per day, a watchman to guard eaid shew windows from nine 
e’eclock in the evening te six o'clock in the morning, the cone 
tract to contime in foree until euncelied by either party. 
This oral contract was confirmed by a letter written by defend- 
ant to Kr. Sdwerd Blum, General Manuger of plaintiff, dated 
duguat 2, 1920, av foliews; “Ye wish te confirm the rate 
quoted you of $3 por day, for man to wateh the windews of your 
eteres in the Congress Hotel, from 9 FP. Me until 6 A.B. %e 


thank you for this assigmment, and assure you of our eneaperation.*® 
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Following the making of the contrnet defendant cach night sent 
& watchman te guard the windows during said houre. Oring the 
early part of sungust, 1920, the first watehman wae withdraw 
and another one, named Thompson, wan detailed by defendant for 
the work, and Thompson ench night, during ceid hours and antil 
the carly morning of migust 26, 1920, wis on his job, guarding 
the windews. About 4:26 A. Me. on that morning he says he was 
seized with violent pains and cramps, necessitating hie going 
to wo toilet. Ne left his pest and insted of secking «a noerby 
tellet in the Congress hotel he went to « saloon a few blecks 
away ond did net return to his post. ‘uring his absence, and 
appreximately ene-half hour after his deperture certain unknown 
and unapprehended persons broke one of the show whindewa, by 
means of «a lerge cobble stane thrown through it, and stole and 
carried avay a valuable iiudson Ray sable coat which war dise 
Pleyed in the windew, and which, the evidences discloses, was 
never recovered baek, snd ehich cest plaintiff $4,000 plus a 
war tax of $400. Flaintiff's amended stetement of claim was 
fromed, and its case wea tried, on the theory that defendant 
breached its contract in failing to have a wetehman guarding 
the windows at the time in queation ané that mdh failure was 
the proximate cause of the loans of the cont, 

Various points sre urged by counsel for defendant as 
grounds for « reversal ef the judgment, smong them that the 
absence of the watchman was not the preximate couse of the 
loss, that the “illness* of the watehman at the time in 
question excused performance of the centract by dcfendant, 
and that the measure ef plaintaff' x demages is not the value 
of the stelen cont, but thet the proper mesaure “ig the amount 
gontracted to be paid by plaintiff to acfendant for one nicht’s 
service which was not furnished it for the full number of hours 
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contraoted for." Ye cannot agree with eny of the contentions. 
It is apparent that plaintiff's object in entering into the 
contract was to be afforded protection from burglary or theft, 
and defendant agreed to furnish a watchman to that end and for 
the stipulated consideration, and ite contract was bresched at 
the time end in the mamer shown. Protection to pluintif? was 
of the vary essence of the contract. ¢ think that the jury 
were fully justificd in finding by their verdict thet the 
absence of defendunt’s watchsan was the proximate osuse of 
plaintiff's lows. (Nisvourd iste Telegraph Co. v. Morrie % Cos, 
243 Fed. Rep. 461, 495; Uhealton Yncking Co. ve Aetna Ing, Cos, 
125 Fed. Mep. 108; Boutin v. idd, S43 Fed. Rep, 665, GBY.) «nd 





the iliness of defendant's watohman at the time in qiestion did 
not excuse performunce of the contrect on defendant's part. In 
ce Sy. & Power Ce. v. Columbus, 249 Ue Se B90, 412, it is 
saié: “If a porty cherge Simaclf with an ebligstion possible 
te be performed, he suut abide by 1% unless porformmence is 
rendered impeesible by the act of Ged, the law, or the other 
party. Unsforeseen difficulties will net excuse performance. 
Where the partics have made no prevision for a diepensation, the 
terme of the contrect must prevail.” In summers . & 
€g., 153 TL. GR, ALi, it is wasid: “The general doctrine is, 
that where parties, by their own contrect end positive undere 
taking, create a duty or charge upon themselves, they must abide 
by the contrect and make the promise good, md cither de the act 
or pay the dumages." And wa think that the damages susessed by 
the jury were, under the evidenoe, proper and not exeesuire. 
Complaint is made af certain alleged improper conduct 
on the part of plaintiff's attorney on the trial and of certain 
alleged erroneous rulings ef the eourt sdmittine certein evidenetes 
We do not find thst defendant was in any way prejudiersd by ach 
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conduct or rulings. 

The court orslly instructed the jury. Certain por- 
tions eof the charge, objected to st the time, are complained af, 
asare aleo scertsin rulinge  ° the court in refusing to give to 
the jury certain instructions offered by defendent. Ye have 
examined the charge and are of the opinion thet the jury was fully 
and fairly inet meted, that no error prejudicial to defendant is 
contained therein, and thet the cnurt did net err in refusing to 
give the instructions offered by defendant, 

Finding no reversible error in the recerd the Jucement 
ef the Nunicips] Court will be «ffirmed. 

AFFISMEDs 


Rarnes, P. Ie, ont Pitch, J., conare 
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THIS COURT ADOPTS THE YOLIOVING OPINION VRITCEN BY THR LAT? 
YR, IUSTICS BORRTLL. 

This appesi is prosecuted by the cefendont in the 
court below to review a judgment of the Municipal Court of 
Chicage vpon a verdict fer (901.75 im favor of the plaintiff, 
who is appellee here, 

The action was brought te recover the amount alleged 
to be due from defendsnt to plaintiff for merehundiss «old and 
delivered. Finintiff ie an Chio corporntien deing Wainecs at 
Santen, Chio, and defondent is on Tilinois sargoration doing 
tWusiness at Chicago. The amount of plaintiff's claim «22 $027.6. 
Defendant admitted the reseipt of the merchandise and did not 
@isvute the priges cherged except aa to one item upen whith 1+ 
Claimet a credit of $20,125, which was nliewed by the jury. 
Defandant filed « claim of set-eff bosed ven om alleged agreement 
of plaintiff to sell certain merchandiac at an agreed price, and 
its fadlure to deliver in gonformity therewith, am alleged 
demages of $1,000 on acconnt thereof. The verdict asncened the 
“plaintiff's damages at the cum of $001.76, $1.00 being allowrd 
defendant os damages." Appellant centende thet the court erred 
in refusing to set aside this verdict, which, it is argued, is 
uncertein, embigous and inconsistent snd net o verdict upon 


whieh the court could enter judgment or upon which execution 
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could be demet. Ye Tind no ombipuity or uncertainty vbout the 
verdict. Pleintiff's elaim wan for $922.9C, The jury evidently 
allowed defendant a credit of ¢20,.15 eleimed for mistake tn 
Pricer and $1 on account of its cloim of set-off, thereby re- 
@ucing claintift’s demages to 2901.75, which was the amount of 
the verdict. ‘The words end figures"i1.00 being allowed dofonde 
ant ac demeges" may be rejected an curpluesge. There can be no 
mistake 25 te whet the jury intended. Under the cireustances, 
& Seperate verdict upon the clrim of seteof! was amnecaxsarye 

Appellant sise urges as a ground for revrevesal that 
appelles was » ‘ereign eorporation doin: tusiness in thia «tate 
without a aertifieste of mthority from the Searetary of State 
as required by low, and therefere could net recover. The recard 
shows that appellee had an offf_ee in Uhiceco, where it co cetwedt 
orders for articles memfactured by it; th<t it hed no manu- 
facturing vlant im Tllinsis and kept mo stock of goede in this 
States; that ite memfacturing wan dene at Santen, Ohie, and 
that all of the goods sold to defendant were shipped by express 
from Canton, Chis, sand thet defendant's ordera were not filled 
from etock kept in Tllinoir. 

the more fact that oppelice had em office in Chica 
where it received arders fer ite merchandise and where saudh 
erdera may heve been solicited cnes not eotublish the fact that 
appellee was deing isdnesn in thie otate within the meaning of 
the atatute. Journal Co. vo ff. Ase be Motor Co., 1G1 Ili. App. 
530; Journal Printing Co. v. Inter-Ocean Newspaper “e+, 157 ido 
274. “Deing business” in this stsute meene the tranesction of 
the ordinary business in whieh the corperntion im engeges. 
Slpens Sement Go. v. Jonkins, 244 Ili. “84; Baeoz v. Texab> 


Pacific Pye Coe, 250 id. S76. ‘The ordinary misiness of appeliee 
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wee mewficturing and selling certain rubber geods. ‘his tusinem 
wee conducted et Cnnton, Chio. The verdict of the jury to this 
effect is fuilvy pusteined by the evidenee. 

it is also apparent that the transactions between the 
Parties conctitated interstate commeroe as defined in Internation. 
Rexthaok Ga. v. Pheg, 237 Ue G. 91. The atatute of this state pree 
soriving the conditions under which foreign corperstions may do 
business in the utate has no application to forcign corporstians 
whieh are engared in interctate comaerce. lLehich Cement Oo. ve 
Weleam, £45 111. 526; omeriecen srt “orks v. Chicago Picture Frame 
to., 64 4d. 610. 

The judgrent of the Municipal Court is in conformity 
with the lew and the evidence, and is therefere affirmed. 
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THIS COURT ADOPTS THE FOLLOWING OPINION WAITTEN BY THR LATR 


HA. JUSTICS BORAILL. 

Plaintiff brought suit in the County Court of Cook 
County te recover for dupages to her gutomobile resulting from 
a collision with a car owned and operated by defendant, thom 
she charged with negligence which esused the collision mene 
tioned. The accident ocourred Pebruary 12, 1941, near the intere 
section of Fiftyefourth etreet and Hyde Perk boulevard in 
Chieago. There wae «a Jury trial resulting in a verdiet and judg- 
ment in favor of Plaintiff for $222.20, from which defendant 
has appealed. No brief is filed by appelice, 

Plaintiff's evidence showed that ahe was driving her 
mutomobile in a southerly direction on Hyde Park boulevard 
appreaching the intersection of Fifty-fourth street while the 
defendant was driving northerly on Hyde Park bowleverd, turning 
west at Fifty-fourth street; that defendant's car passed to the 
left of the center of these two intersections; thet plaintiff's 
Car was travelling at a speed of more than fifteen miles an hour 
through a builteup residence section of Chicago. ‘ach of the 
streets is from fifty to sixty feet wide. Flaintiff was north 
ef the middle of Fifty-fourth street at the time defendsnt turned 
west at a distance of more than thirty feet te the south of her, 
whe did not use her emergeney brake tut could stop her car within 
five or six feet by the use of her feot brake. 
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The court gave the jury the following inetruction: 

"The Court instruets the jury thet if you believe 
from the evidenes thet the autamebile of the plaintiff 
was damaged as charged in the plaintiff's declaration, 
end thet before and at the time of the atcident, the 
pinintiff was in the axercise of erdinswry care of the 
wefety of her automobile, then you should find the 
iswues for the plaintiff and sesese plaintiff's damages 
at such sum es you believe from the evidence would be 
the rexsonable ond necessary coot of repairing the 
Plaintiff's sutomebile and of placing it in the some 
condition that it was in juet prior te the accident.* 


The giving of this instruction wes reversible error, 
because it omitted to mention the material fact of defendant's 


negligence while purporting to state ali facts necessary to be 
found by the jury in order to hold defendant guilty. Negligence 
was the gist ef the action. The instruction directed « verdict 
and should have stated every essential element which it was 
necessary for plaintiff te prove in order to recover. Chicsge 
Ill. spp. 158; Ross v. Chieyre City Ry. Co., No. 22908, Illinois 
Appellate Court, Pirst District, not yet reported, 


City Sy. Co. v. Dinamore, 16% 111. 658; Jones v. campsell, 148 


Appellant also contends that plaintiff was guilty of 
contributory negligence, which caused the accident. As there 
may be another trial of the case, we refrain from dismissing the 
evidence in that respect, 

The judgment of the “ounty Court is reversed and the 
case remanded. 


REVERSGS AND REMANDED. 
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THIS COURT ADOPTS THe Polio vING OPINION WRITTLN BY THE Late 
MR. JUSTIC# BORRILL,. 

This is a personal injury suit s@einst the City of 
Chiesgo and the Feoples Gas Light & Coke Company, in which 
plaintiff scught te recever domages suetsined by her through 
stepping into a hole in a sidewalk, cousing her to fell add 
thereby suffer injuries of 4 werious charecter. The declara- 
tion charged dafendeant, Feoples Gas Light & Coke Company, with 
breaking the sidewalk in question for the purpose of placing 
certain pipes and leaving the same in an unsefe and dangerous 
condition, and that the defendant City of Chicage was guilty 
ef negligence in permitting the said sidewalk to remdin in a 
dangerous, broken and defective condition for a period ef over 
two yeurs. There «as a jury trial remlting in a verdict and 
judgment for $5500 in favor ef plaintiff and against defend nt, 


City of Chicago, from which the Intter has appealed. ‘The record 


shows thet ofter tha verdict, tut before judgment thereon, the 
case wae diamisved without costs as to the defendent Peoples 


Gas Light & Coke “Company on motion of plaintiff's attorney. 


Appelient contends thet the court erred in dismissing 


the couse as to the defendont Pooples Gaa Light & Coke Company 
after the rendition of o joint verdict ageinst both defendants 
and that a judgment ot low must be s unit ae te all the defende 


ants, citing numerous cases which it is unnecessary for us to 
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review. The etatute of this state gives plaintiff the right te 
discontimie the oection av to one of the joint defendants «1 any 
time before Judgment. Cahill's Statutes, Chap. 110, Far. 30. 
it hae heen held repeatedly that the dismiseal of a case as to 
one joint tort fearor after verdict and before judgment is not 
error. Poatnl Telegraph Cable Co. v. Likes, 225 I11. 249; 
Nordhaus v. Vandalia iallway, 242 ide 166; VPocarare ve. Halbargy 
246 id, 95. Sonseqently, no error was committed in dismissing 
the conse as to the defendant, Peoples Gau Light & Coke Company, 
after verdict and before judgment. 

appeiiant further contends thet the appellee did not 
exercise ordinary ¢sre far her own safety at the time of the 
accident and was guilty of contrititory negligence, precluding 
a recovery. fhe evidence shows that the saecident occurred shortly 
after four . Be April 15, 1917, at the northwest corner of Livision 
and Wells streets, “hicege. Yelle street} runs north and south, 
snd Givision street east and weet. On that day appellee was living 
with her husband «t 258 “est Divisien street, where they had ree 
sided for forty years prier thereto. “he waa in good phywical tone 
@ition and had never eustained ony injury prior to the one involved 
herein. dhe did her own heusework and assisted her husbend in 
conducting his hardware stare st 236 ‘est Divigion street. She 
was then sixty years old. Her husbend had a broken arm end was an 
invslid. He wes seventy-five years old. On the day of the accident 
they left their heme at about four ?. KH. and walked in an ensterly 
direction om the north sidewalk on Division street with the intene 
tien of taking o street car going south on elle street. Appeliee 
was walking on the inside whielding her husband's broken arm, 
when they spprenched the edge of the weet sidewalk on iglie street 
end while appellee wae attempting to hail a street ear and xt the 
gmne time assist her wusband over the gutter beyond the sidewalk, 
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she caught her heel in uw hole on the outer edge of the widewalk 
and foll, ceusing the injuries mentioned in the declatation. 
She 6id not know of the existence of the hole until after the 
accident. The scle in the sidewalk ie dascribed as being cvemi- 
cireular, about five inches in diameter, anc ten te fiftecn 
inches in depth, with regeed edges, end os being om the edge of 
the sidewalk and opening into the gutter. It wae net readily 
visible to one approaching ths weat before soming te a point from 
three to five feet distant from it. Im the center of the holes 
and about two aad one-half inches from either side, there was a 
Perpendicular twa inch gaw pipe, the top of which was a little 
below the surface of the sidewalk. The sidewalk had becn in 
the some defective condition for seversl yesrs. 

The evidence abors that appellee wae prooecding euree 
fully. he was assisting her crippled hasband from the sidewalk 
to the approaching car. the was holding Sim with her right Hand 
and signalling the motormmun on the onc with her left} hand. Che 
did not know of the existence of the hele on the edge of the side- 
walk. whe had a right to asmume thet the sidewalk was in # rexnsene 
ably eafe sondition and free from dangerous defeats. City of 
Chicage v. Babeock, 145 211. O56; Bremnan v. City of Chiesa, 
170 Til. App. 752. She wasu not obligated te keep her tyes cons 
timmally fixed upon the sidewelk, snd the fact thet her attention 
was diverted momentarily therefrem while scsnisting her hustand 
and hailing the street car does not shew that she was not exercising 
due care or was guilty of contrioutery negligence. Under the cire 
cumstances shown by the record, it was for the Jury te deutormine 
these questions. Fetro v. Heinz, 299 Ill. 256; Mueller vy. Phelps, 
252 id. 630. The werdict and judgment were not contrary to the 
menifeat weight of the evidence, and therefore cannet/ disturbed. 

The judgment of the Cirowit Court is ef firmed, 

APFINEED. 
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THIS COURT ADCPTS THE FOLLOWING OPINION WRITTEN BY THe LATS 
BM. JUS'TICK BORHILL. 

flaintiffe brought euit in the Hunicipel Court of 
Chicage to recover the purchase price ef a certain secondhand 
Stutz automobile which plaintiffs claim to have sold to defendant 
Qeteber 4, 1921, at an agreed price of #3,000. Defendant denied 
the alieged purchase and asverts that he borrewed seid antemebile 
from plaintiffea for temperary use for a few days enly while hia 
own autemebile was being repaired; that he han since offered to 
return the machine in question to plaintiffs, whe have refuned 
to accept the same, and that he hae since kept the machine in 
storage subject te the order of plaintiffs. The case was heard 
by the court without « jury and resulted in a finding and judg- 
ment in favor of plaintiffs for $3,000, from which defondant has 
appealed, urging ae grounds fer reversal that the judgment is 
contrary to the manifest weight of the evidence, and that the 
court erred in not granting a new trial en avcount of newly dise- 
covered evidence for defendant. It will not be necesanry for 
us to discuss the latter contention. 

The evidence shows that plaintiffs were deniers in 
secondhand sutomobiles and thet defendant ie in the banking 
tusiness as vice-president of the Community Stete Bank. Flain- 


tiff Randell testified that on Gcteber 3, 1921, he stepped at 
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said bank "to transact some business," which it subsequently 
developed related to his own notes amounting to §1500 held by 
defendant; that defendont requested plaintiffs ta sell him an 
automobile; that he offered defendant the car in question at 
a price of $3,000 and that after some conversation and after 
driving the car sround the block the defendant said, “Leave it 
here." He further testified thet he did net then ask for any 
payment on the car; that defendant hes paid no part ef the pure 
chase price, although on several subsequent occasions did avk for 
Payment. This testimony is corroborated to some extent by another 
witness, who testified that Aefondant said he would take the cer. 
Defendant testified thet the conversation in question 
commenced with an attempt by him to secure payment of the note 
of plaintiff Randell for $750, which had matured September 25, 
1921; thet Randell plesded inability to pay the note and intimated 
that he had executed the note without consideration, although it 
appears to have been given by plaintiff« to one Wechsler in part 
peyment for the car in qiestion, vechsler having assigneéd the note 
to defendant. He further testified tht he then teld Rendell that 
his Cadillac ear wae in the repair shop and sxked him if he had a 
car which defendent could use until seid repairs were completed; 
that in reply Randell offered the Stutz car in qestion, which 
defendant used for two or three weeks until hia own cer was repaired; 
thet theresfter he frequently saw the plaintiff Randell, who desired 
te borrow money from him; thet when the Cadillac enr was repaired he 
called up pleintiff Randell and toid him thet he could get the Jtutz 
car, which was at the public garuge where he kept his own car; that 
Randell replied, in substance, thit he had no room fer the car at 
his place of tusinese and asked defendant to find some place for store 
ing it; thet it was agreed between them that the car ahould be 


stored at the jioyal Aute Body Company, where the car has remained 
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ever since thet time subject te the erder of plaintiffs. Defend- 
ant admitted that he had not paid for the use of the ear, mt 
seid that he was continually extending business favors to Kendell 
and that he never heurd of plaintiffs’ claim that defendint had 
bought the car until the suit was brought. 

The record shows thst the fair exch value ef the cer 
in October, 1921, wae fram $1500 te $1600; that the value of a 
new cer of the same make end model was $2600; that plaintiff Randell 
had peid $1750 fer the car, which he is endd to have purchased from 
one Yechsler, and had given his notes for a large part, if not ali, 
ef the purchase price; that these notes were held by the defendant 
Gidwitz and were unpaid. It further shows thet plaintiff Rendell 
had ofifered the car in question for sale to one Fuergtenberg in 
Jamary, 1922, for @1250, thereby indicating that he considered 
himself the owner of the car some three months efter he claims to 
have sold it to defendant, 

Plaintiffs seek to recover upon the express agreement 
of defendant ta purchase the car in question ai an agreed price of 
93,006. They had the urden of proving their clsim by a propond- 
erance of the evidence. The words of dcfendant upon which plaine 
tiffs rely to prave the express contract to the effect that defende 
ant said he would teke the car and directing plaintiffs te lexve it 
with him, were ambiguous snd could well hove been used by defendant 
with reference te his prepositien to berroy the car end were not 
necessarily susceptible of the construction pleced upen them by 
Plaintiffs thet defendant agreed to purchose the ear fer $5,000. 
Sefendant expressly denies any agreement to purchase the care. His 
conduct is shown to have been at all times consistent with his ver- 
sion ef the converuntion te the effect that he had berreved the cur 
fer temporary use only. ‘The scvcount given by plaintiff Kondeli as 
to the transection seems highly improbable. It is unreasonable to 


suppese thet defendant would agree to pay $5,000 for a secondhand 
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car, which was setuelly worth between $1560 und £1600 and which, 
if it had been new, could heve Been purchased for $2660, At the 
time when defendant ia supposed to have mule this agreement he 
knew that the car had been eeld « short tine prior therete to 
Plaintiffs for G1750, in notes which defendant then held. It is 
improbable tht if a sale was made an plnintiffs contend, they 
would not réquest some payment on account, especially oa such a 
poyment might have been made on their own notes, which, accarding 
te uncontradicted tentinony, were held by defendant. “efendant's 
conduct with reference to the avtomohile in qestion is entirely 
consistent with his version of the agreement. He borrowed the 
car far temporary tee until his sewn car was repaired. Upen the 
repair work being completed he tendered the car te plaintiffs 
and hes since kept it in storage subject to their order, a whelly 
disinterested witness testified thet three months afier the sliegdd 
sale to defendant, plaintiff Randell wes enceavering te s¢11 this 
ear to him for $1250. Plaintiffs did neti bring suit upon the alleged 
contract of purchase until defendent's bank hed brought suit acainet 
them on the notes which hed been given for the esutemobiie in question. 
There sre other features of the evidenees in the esse which strengly 
tend to sustain the defense, but whieh we do not deem it nevessury to 
discuss in deteil. it is appsrent thet plaintiffs bave failed te 
prove their cose by « preponderance of the evidence cud that the judg- 
ment of the Municipal Court wes contrary te the manifeat eight of 
the evidence. 

The judgnent of the Municipal Court is therefore revorsed 
with a finding of fact. 

ANVERSED BITS FINDING OF FACT. 
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VIMDING OF PACT. 


The court finds ae an ultimate fact in this 
Gase thot defendant did not agree to purchase from 
plaintiffs the Stutz automobile mentioned in plaintiffs’ 
statement ef claim. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of October, 


in the year of our Lord one thousand nine hundred and 






within and for the Second District of the State 


\ 


@i@ ALI Abe Vey isa F\\ 


twenty-two, 


Present--The Hon. NORMAN L. JONES, Presidifig Justice. 
Hon. AUGUSTUS A. PARTLOW, Juftice. 
Hon. THOMAS M. JETT, ae : 
JUSTUS L, JOHNSON, Clerk. / 
CURT S. AYERS, Sheriff. | 


BE IT REMEMBERED, that afterwards, to-wit: on 


the opinion of the Court was filed in the 
Clerk’s office of said Court,/in the words and figures 


following, to-wit : : ; 
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Charles G. Sandry, 
Defendant in error, 


Vs. Error to Circuit Court 
Chisago, Indiana ond Southern of La Salle County. 
Railroad Company 
(The New York Central Railroad Company), 
Piaintifi in ¢rror, 


Jett, J. 


This is an action of tresspass on the case to recover demages 
for a personaly injury, commenced by Charles G. Sandry, defendnt in 
error against the Chicego, Indiana and Southern Railrosud Company, in 
the circuit court of la Salle, County. The injuries complsinéd of by 
defendant in error and for which ne brought this suit were received by 
him on February 19, 1913. The decleration was filed February 16, 1914. 

A trial of the ease was had January 26, 1921. Thebseues 
weré submitted to a jury and a verdict was returned in favor of the 
defendant in error for $3708., and the court, after over-ruling the 
motious for & new trial and in arrest of judgment, entered judenent on 
the verdict. This writ of error followed, 

The original deciaration contained two counts in which the 
defendant in error charged that he was an employee of the piaintiff in 
error Company and while engaged in using 2 hammer weighing about ten 
pounds in driving a claw bar undér a spike head, a picce or fragment of 
steel flew off the face of said hammer because of its defective 
céndition and tempering and struck defendant in 6rror in his right eye, 


destroying its sight; that the said hammer was furnished him by the 


m 


plaintiff in error company and that said comoany was negligent in ime- 
properly repairing and tempering such hammer and furnishing it to him 
in that condition to use in his work. 

The original declaration stated a case of common law neg- 
ligence only. There was no intimation in th: two origicnsl counts 
of the declaration that either defendant or plaintiff in error was 
engaged in interstate commerce or tout defendant in error brought his 


action under-tne Federal Employers's Liability Act. At the conelusion 
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of the taking of all of the evidence the defendant in error by leave 
of the court first hed and obtained, filed an additional count to the 
declaration in the language of the first count except that it contain- 
ed apt words and averments sufficient to charge a case and to bring 
the cause within the Federal Evployer's Liability Act. 

The plaintiff in error thereupon filed a plea of the ststute 
‘of limitations to which the defendant in error demurred. This 
additional count to the declaration, the record discloses was filed 
January 26, 1921. 

The demurrer filed to the plea of the statute of limitations 
was, by the court overruled and the defendant in error elected to 
abide by his seid demurrer. 

In view of the conclusion we have reached it will not be 
necessary to discuss all of the errors assigned and relied upon by 
plaintiff in error. We have examined this record closely snd 
‘thoroughly with the viw of determining whether or not the defendant 
in error and the plaintiff in error, at the time of theinjury were 
engaged in interstate commerce. 

We are of the opinion that the undisputed evidence in this 
cause shows that the defendant and plaintiff in error, at the time the 
injury was received of which the defendant in error — were 
engaged in interstate commerce. The federal Employer's Liability Act, 
in a case where both employer and employee are engaged in interstate 
commerce, is exclusive, and the employee must recover under the str 
not at all. | 

Staley vs I. C. R. R. Co. 268 Ill. 356-377 
Hines vs Ind. Com. 295 Ill. 331-234. 

M. C. R. R. Co. ve Freeland, 3227 U. S. 59 
Dunlavy vs C. B, &Q. R. R. Co. 200 App. 75. 

We are also of the opinion that defendant in error could not 
recover under the state of facts as disclosed -in this record under the 
original declaration charging common law negligence; that his only 
remedy was under the Federal Employer's Liability Act; that the 
original decler=tion was not sufficient to permit a recovery under 


that act; that the plea of the statute of limitations interposed 
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to the sdaitions2 count was a good plea and the trial court properly 
overruled the demurrer thereto; that the court erred in not 

directing a verdict for the plaintiff in error 2nd also in ovrruling 

the plaintiff in error's motions for a néw trial and in arrest of 
judgment. 

In passing it should be noted that the pleintiff in error 
railroad company has been consolidated with the New York Central Rail- 
road Company, and the plaintiff in error company, is now operated 
under the name of the New York Central Railroad Company, and said last m 
mamed company has prosecuted this writ of error. 

The defendant in error has not filed any briefs in this 
cause. In view of the fact that there can neve be a recovery in 
this case under the law as wex view it, the cause should be reversed 


and not remanded. The judgment is accordingly reversed. 


Reversed. 
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STATE OF ILLINOIS, } .. 
SECOND DISTRICT. — I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this day of 


l 
core Lord one thousand 
nty- 
<> the Appellate Court. 


nine hundred an 











. 
: 


Lous 


> 1 8 ees ee Oo BS 


SS — a ee a? Poe ne et a 


‘ * » r a 
1 ae 0 ee | 7 } 
‘ ald “ae wi y Ww ut! 4 


J i ditt: vith Te ieval —— —— al 


“— Mi je trae spell. hie”. 


' =I 7 
3% X 


elit) tay Hi freshened serie 
we ak \ ’ 


ea a na 










.) #100190 Brat 


Hil ba etme ot be gore! boesde hiss wi) un at 
i yoloyg#seal att galt lines ¢d * i by 
yotths hou fowe4 0 2k ba)ss3 ng ave ai is ™ 


ee 








TOLUITeid Oo * 


‘a7 


— 
= mM, ~ 
Ns ar 
=e Seen 
Deer yii 
ai 


x 


AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of October, 


in the year of our Lord one thousand nine hundred and 
twenty-two, 


within and for the Second District of the State 
Of SL aine is: 


Present--The Hon. NORMAN L. JONES, Presiding Justice 
\Hon. AUGUSTUS A. PARTLOW, 


Justice. 
Hon. THOMAS M. JETT, Justice,’ 


JUSTUS L. JOHNSON, Clerk. 
CURT S. AYERS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 


the opinion of the Court was filed 
Clerk’s office of said Court, 


in the 
following, 


in the words and figures 
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General No. 7116 Agenda No. 67 
People of the State of Illinois, 
Defendant in error. 
VSo : Error to County Court of 
Stanley Bishop, Lake County. 


Plaintiff in error. 


Jett, J. 


This is a prosecution begun in the County Court of Lake County. 
On April 17, 1922, an information was filed by the State's Attorney of 
Said County of lake, consisting of thirteen counts, in which plaintiff 
in error was charged with the violation of the Illinois Prohibition 
Act. A motion was made by plaintiff in error to quash the information 
and each count thereof. The motion was by the court denied, and the 
plaintiff in error excepted and assigned error on the ruling of the 
court in denying the motion to quash. On examination of the record, 
howeger, it appears that plaintiff in error did not argue the error 
compaained of in overruling the motion to quash. An application for a 
change of venue was made by plaintiff in error, he charging that the 
inhebitants of the county were so prejudiced thet he could not obtain 
a fair trial. Application was denied. A trial was had and the jury 
found the plaintiff in error guilty under the fourth and eighth counts 
of the information. The fourth count charged the plaintiff in error 
with the unlawful possession of a still, in viclation of the Prohibition 
Act, and the eighth cout charged the plaintiff in error with unlawfully 
possessing intoxicating liquor. Motions for a new trial and in arrest 
of judgment were denied and judgment was rendered upon the verdict of 
the jury. Sentence was pronounced by the court. flaintiff in error 
was sentenced under the fourth count to pay a fine of One itanaved Dollars 
and to be confined in the county jail for a period of ninety days, er 
was also sentenced under count eight to the county jail for one hundred 
eighty days, being two hundred and seventy days in jail and a fine of 


One Hundred Dollars, and from which judgment and sentence, plaintiff 
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in error prosecutes this writ of error. 

The first point presented by plaintiff in error in his 
argument is that the trial court erred in denying his motion for a 
change of venue. On examination of the record it appears that the 
motion and affidavits in support thereof, as well as the affidavits in 
opposition to the motion, are not to be found in the bill of exceptions. 
They appear to have been copied in the record by the clerk of the court, 
but do not appear in the bill of exceptions. Plaintiff in error is not 
in a position to insist on this point for the reason that the alleged 
error has not been properly preserved. The rule is that a petition for 
a change of venuc, on account of the prejudice of the inhabitants jof 
the county, end affidavits in support of the petition and motion, do not 
become a pert of the record unless they are incorporated in the bill of 
exceptions. People vs. Weston 236 Ill. 104; McElwee vs. People 77 
Ill. 493; Chicago and Eastern Illinois Railroad Company vs. Goyette 133 
Ill. 21. We have, however, — counsel for defendant in error 
argued the question o f change of venue, taken occasion to see what 
appeared in the apphication and affidavits in support of the motion there- 
for. The showing made by plaintiff in error was not sufficient to entitle 
him to a change of venue on account of the prejudice of the inhabitants 
of the county. The mere fact prejudice may have existed in some parts 
of the county would not be sufficient to authorize the court to grant 
a change of venue. Te rule is, that even though it be shown that there 
is great prejudice occasioned by the publication of newspapers, and other 
causes against one accused of crime in the county seat of the county, 
where he may be or has been tried, or in the locality where the offense 
was committed, if it appears that in the remainder of the county there 
is no prejudice, there can be no reasonable apprehension that an aeowsea 
person cannot obtain a fair and impartial trial. The People vs Murphy 
276 Ill. 304. From the showing made by plaintiff in error, and from the 
counter affidavits filed by the people it is quite clear that there was 
no reasonable aporehension that waid plaintiff in error could not obtain 


a fair trial in Lake County by a jury drawn from the body of said county. 
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It is next insisted by plaintiff in error that the proof is 
lacking to show that the liquor was fit for beverage purposes. It will 
be observed that the plaintiff in error was convicted of unlawfully 
possessing a still under the fourth count of the information, and ofan 
lawfully possessing intoxicating liquor as charged in the eighth count. 
It cannot be contended that under the charge of possessing a still 
there is any necessity to prove the Giquor was fit for beverage purposes. 
All that requires under this provision of the statute is to prove the 
possession of a still, it being an instrumentjor device to be used for 
the purpose of manufacturing intoxicating liquor. The testimony is to 
- the effect, that when the officers entered the premises of plaintiff 
in error with a view of searching them, by virtue of a Search warrant 
with which they were armed, and to seize whatever they might find as 
evidence that the law was being violated, they obtained the contents 
of certain exhibits which had been emptied in the toilet. It svpears 
that an effort was made to destroy the contents of certain vessels at 
and about the time the officers entered the house of the plaintiff in 
error. A part of the substance that was sought to be destroyed was ob- 
tained by the officers. The evidence obtained on this occasion was de- 
nominated by the officers as "Mocnshine whiskey" and they testified that 
it was intoxicating. The testimony shows further that when the officers 
entered the house of the plaintiff in error, he threw himself upon the 
bed in one of the rooms of the building. The son of plaintiff in error 
was in the bath room and there were strong odors of liquor and when 
the officers went into the bath room they found # quantity of moonshine 
whiskey which hid been emptied in the toilet. The testimony of witnesses 
‘is to the effect that they went to the farm of the plaintiff in error, 
or one over which it appears he had control and charge; and on or about 
the 26th day of Jenuary, 1922, found a still in the dwelling house and 
a Dumber of milk cans, jars and bottles, very useful adjuncts in this 
business. Or. this occasion moonshine whiskey was obtsined. There is 
other egidence that tends to prove tne charge of the plaintiff in error 


having in his possession intoxicating liquor. While it is strenuously 
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argued that the testimony fails tc show that the liquors obtained 

were fit for beverage purposes, we are of the opinion that the showing 
is sufficient that the substances, call them what you please, were in- 
toxicating. Plsintiff in error may not believe that the proof estab- 
lishes that it was fit for beverage purposes; there has been sufficient 
showing made, if the testifiony of the prosecution is to be believed, 
that he violated the statute on which this information was drawn. This 
article, known as "moonshine whiskey" or "mle" as it is frequently 
called, is used as a beverage, and manufactured for that purpose, 
whether it be fit for beverage purposes or notil We do not understand 
that the prosecution is called upon to make the nice distinctions in 
its proof as to whether or not the particular kind and character of 
liquor found in possession of the accused is a fit and proper bever- 
age for man to put in his stomach. , 

It is next urged that there is not sufficient evidence to 
sustain the finding of the jury that the utensils found on the farm and 
offered as exhibits belonged to the plaintiff in error. Upon an examina- 
tion of the testimony it appears that the officers found a number of the 
exhibits on the farm in a house which plaintiff in error frequently 
visited. That there was a quantity of intoxicating liquor found and a 
still; that plaintiff in error told s number of witnesses that he had 
purchased the farm; that some one broke in the doors and dumped the 
mash out of the barrels and that he thought one of his neighbors had 
fone it. Some of these same witnesses had done work on the farm for the 
plaintiff in error. The witnesses who are neighbors of the plaintiff in 
error, and resided near the farm testified that on several occasions 
they saw him going to and from the farm in a buggy with milk cans of the 
Size and type produced in evidence, and containing intoxicating liquor, 
when found on the premises. Plsintiff in error's exvlanation of these 
circumstances and possession of these exhibits simply amounted to a 
general denial that he knew nothing about then; thatthey belonged to 
the hired hand and were pleced there without his consent or knowledge. 


He denies £11 the charges made ageinst him. If the jury believed the 
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witnesses for the prosecution they were justified in finding as they did. 
It is quite evident that the jury did not believe the explanation that 

was made by the plaintiff in error. The jury were the judges of the 
credibility of the witnesses and of the weight to be attached to their 
testimony, and it was for the jury to say wherein the truth lay. We 

think that the trial court should have allowed more latitude in the cross- 
examination of the witness, lunde, who claimed to be a chemist, but 

we are not prepared to say that the mere fact that the witness was not 
permitted to answer a question or two that was put to him constituted 
reversible error. ' 

Some question is raised with reference to the Search warrant 
that was issued and of which the officers were possessed at the time they 
Galled at the home of the plaintiff in error. The sSearcno warrant does 
not appear to have been abstracted nor is it to be found in the bill of 
exceptions, and the question is not properly before us. It is complained 
that the Gourt erred in refusing to admit certain documents in evidence 
bearing upon the question as to whether or not the plaintiff in error 
did own the farm spoken of by the witnesses at a certain date. In view 
af what has been disclosed by the evidenee in this record we are not 
prepared to say that the ruling of the ccurt prejudiced the rights of 
the plaintiff in errcr. He msy not have been the owner of the farm at 
‘a certain date. The title to the farm may have been in his wife or the 
possession in a tenant, but that would not prevent him from possessing 
the still on the farm. 4s to whether cr not he was in possession of 
this farm was not so matérial; the question was whether or not he was in 
possession of the still and the liguor, snd on these questions the jury 
have found ageinst the plaintiff in error. It is stated by plaintiff 
in error thet the court erred in the giving of instructions but no part- 
icular error is pointed out that indicated or shows that the plaintiff in 
error waS prejudiced thereby. On an examination of the instructions as 
a whole we are of the opinion that no reversibie error was committed in 
the giving or in the refusing of instructions. It is further urged that 


the punishment is excessive. The punishment comes within the terms 
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and provisions of the statute. The extent of the punishment was 

with the trial court. The court having observed the witnesses, heard 
the evidence, conducted the trial, and his judgment being within the 

terms of the statute we are not prepared to say that the court erred 

in meting out the punishment as it did. 

After a careful examination of «ll the facts and circum- 
stances appesring in evidence in this cause, and of s11 the reasons 
assigned on the part of and by the plaintiff in error for a reversalf 
of the cause, we are of the opinion that no reversible error was committed 


by the trial court and the judgment of the court below is affirmed. 


Judgment affixmed. 
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SECOND DISTRICT. — I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this oad MA, day of 
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the opinion of the Court was filed in the 
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‘Thomas J. Killian, Appellee, 


vs. Appeal from the Otrertt-—— 


Continental Auto Insurance Association, Court of Lake County 
| Appellant. 


Jett, J. 

Suit was instituted in the County Court of Lake County, 
based on a policy of automobile insurance issued on the 16th day of 
November 1920, by the appellant to the appellee. The appellee in 
his declaration charges that on the 19th day of March, 1931, the autoe 
mobile owned by him and covered by the policy of insurance declared 
Boon herein, ran into a train of the Chicago, Milwaukee & St. Paul 
Railroad, at or near Shermerville, Illinois, causing a total loss of 
said automobile. 

The appellant plead the general issue; also a special plea 
pleading a provision of the policy which provided that the appellant 
Would not be liable for any damage to the automobile of appellee while 
being driven by a person who was intoxicated. Appellant also gave notice 
that he would give in evidence that the policy sued on provided that 
the appellant would not be liable in any event beyond the actual cash 
Value of the property injured. Appellant further set up in said special 
plea that-the driver of said car at the time of the accident was in- 
toxicated. 

The case was tried before a jury and a verdict returned for 
$535 being the amount of the policy less $25 which appellees witnesses 
testified he received for the wreckage after the accident. The sum 
of $38.20 was remitted by appellee before the motion for a new trial 
had been argued. Judgment was rendered upon the verdict in favor of 
appellee and against appellant for $496.80, being the amount of the 
verdict less the sum remitted. This appeal followed. 

Appellant complains of many errors in the trial of the cause 
but only two reasons are argued for a reversal of the judgment. 


The first reason urged for a reversal is that there was 
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Ro competent evidence as to the amount of the damages on which to 

base a frinding. We are of the opinion upon examination of the 

estimony of the witness McCullough, that he properly qualified himself 
to testify touching the matters and things about which he was inter-— 





Togated and that his evidence was proper to go to the jury as bearing 
al the amount of damages sustained by appellee, and sufficient upon 
which to base a finding, if the jury believed him. 

It is next conteded that George Pritchard who operated the 
car at the time of the accident was intoxicated, and that under the 
Provisions of the policy the appellant was not liable for any injury, 
hile the car was being driven by a person who was intomgicated. We 
ave examined the evidence relative to such alleged intoxication and, 
| are of the opinion, that the jury was justified in finding against 
the contention of the appéllant that the driver of the automobile 
Was intoxicated. No one testified that he was intoxicated. The 
most that can be said from the evidence bearing upon the question of 
intoxication is that the drivers breath smelled of liquor. 
| The question as to whether or not he was intoxicated was a 
one for the jury to pass upon, and the jury having found against the 
appellant on this ‘question, we are not prepared to say that their finding 
in this respect was not in accordance with the evidence. 

We have examined fully the contention of the appellant for 
a reversal of this cause, but on due consideration thereof we are satis- 
fied that substantial justice has been done and that the judgment of 
the lower Court should be and is affirmed, 


Affirmed. 
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Begun and held at Ottawa, on Tuesday, the third day of October, 


in the year of our Lord one thousand nine hundred and 
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D. E. Allen, Appellant, 
VS. Appeal from the Circuit Court 
H. F. Arnold, et al., of Knox County. 
Appellees, 


Jett, Je 


This suit was instituted by appellant before a Justice of 
the Peace against B. F. Arnold, in his lifetime, to recover com- 
misSions growing out of a sale of certain property located in the City 
of Galesburg, Illinois, from B. F. Arnold to D. B. McElwain. A 
finding was had before the Justice of the Peace egainst appellant who 
prosecuted an appeal to the Circuit Court of Knox County. 

While the case was pending in the Circuit Court B. F. Arnold 
died, nis death was suggested and his executors were substituted as 
parties defendant. The evidence shows that the anpellant sold 
property belonging to the suid B. P. Arnold for $8000. and the claim 
for commissions was for the making of said sale. 

On the trial of the e ase Marguerite Cumber, a stenographer 
employed in an office which was cocupied by B. F. Arnoid also, testified 
to ea conversation between Alien and Arnold that was had before the 
trade was made, in which Allen, the appellant, said to Arnold he would 
not expect any commission from Arnold for the sale of the property in 
question. This witness was not an agent or relative of Arnold. She 
was a stenographer working in = room in which 5. F. Arnold had his 
office. In rebuttal appellant wes asked and interrogated with re- 
ference to this alleged conversation, and objection was made and sus- 
tained and the court refused to permit him to testify concerning it. 

It is insisted by appellant that this evidence was competent 
under secticn ~ of chapter 51 of the Statute in relation to evidence 
and depositions. Our attention has been chlled to a rumber of cases 


that eppellent insists supports his contertionl We have examined 
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those cases and we do not understand them to hold as appellant 
contends. 

We are of the opinion that the witness who testified to 
this conversation between Allen and Arnold does not come within any 
of the exceptions to the provisions of the Statute relied upon by 
appellant for the reason she was a disinterested party. 

It is next insisted that the court erred in limiting the 
amount of the recovery to $200., and this was done by modifying the 
fifth instruction of appellant. 

- Phe record discloses that this suit was begun before a 
Justice of the Peace, and that the amount demanded in the summons 
was $200. At the time of the commencing of the suit before the 
Justice the jurisdiction of the Justice of the Peace did not exceed 
$200. No ammendment was had in the Circuit Court increasing the 
demand and for these reasons the trial court was not in error in 
modifying the instruction limiting the recovery to $200. 

Moreover, the appellant could not have been injured in any 
way by the modification of the instruction because the verdict of the 
jury finding for appellees shows that the jury never got to the point 
where they could have been influenced by the instruction. 

We conclude, therefore, that the suggestions relied upon by 
appellant for reversal of this cause are not well taken and the judg- 


ment of the Circuit Court will be affirmed. 


Affirmed. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Dan Van Matre, appellee 
vs 
Appesl from the Circuit 
Overland Rockford Company, 


formerly Rockford Overland Company, Court of Winnebago County. 
& corporation, appellant. 


Jett, Je 


This is a suit in assumpsit brought by appellee against 
appellant, in the cireuit court of Winnebago, County. Judgment was 
obtained by appellee for $714.81, a jury having found in favor of 
appellee for said sum. On refusing notion for a new trial and 
rendering judgment on the verdict of the jury the appellant excepted 
and prosecuted its appeal to this court. 

It appears that appellant was a distributor of and dealer in 
automobiles with headquarters and place of business at Rockford, Illinois. 
Appellee was a subdealer or agent for the sale at retail of automobiles, 
with headquarters and place of business at Lena, Illinois. This suit 
is the result of a failure of the parties to adjust their accounts cover- 
ing a period of some three or four years, the decision of which, largely 
depends upon the construction to be given to the sales agreements enter- 
ed into by the parties in this controversy. | 

We will not make any detailed statement of the facts as this 
case was before this court at a former term as general number 6879, when 
an Opinion was rendered in which the facts were fully stated. When 
thistase was before this court at a previous term thereof, the appellee 
here was appellant, and appellant here was appellee. 

All of the material questions involved in this case were 
Settled by the judgment of this court in its former opinion. 

We then said: "So far as this appeal is concerned the main 
questions are whether the six cars delivered in September and October 
prior to the making of the sales agreement of October 11, 1915, and 


the eighteen cars delivered in March 1916, were to be considered as 
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having been delivered under the agreement of October 11, 1915." 

After citing a number of authorities and guoting therefrom 
we further said: "Applying these rules of construction to this case 
there can be no question but whet when the agreement of October ll, 
1915, was entered into it was the intention of the parties that this 
agreement should simply change the agreement of September 4 as to the 
number of cars and in other respects it was to supersede and carry out 
the prior agreement. and that whatever had been done under the agree- 
ment of September 4 should be considered as being part performance of 
the October 11, 1915, contract. Any other construction would render 
nugatory the portion of the October 11, 1915, agreement requiring 
delivery of three cars in September 1915, and we therefore hold that 
the six cars delivered between September 4, 1915, and Uctober 11, 1915, 
must be considered as being part performance of the Uctober 11, 1915, 
agreement. 

It was held in our former opinion that appellee had the 
right to have all the sales he made under any and all of the contracts 
he entered into with appellant, taken into consideration in arriving 
at the amoumt of commissions due him. There is no dispute that appel- 
lee sold the number of cars claimed to have been sold by hime There- 
fore in view of our former holding appellee was entitled to recover the 
amount due him as excess commissions under his subsequent contracts 
with appellant. 

We find no error in the giving or the refusing of instruct- 
ions. 

We conclude, therefore, in view of the record in this case 
and of the decision heretofore rendered in this cause and the hcld- 
ings therein, that substantial justice has been done between the 
parties in this proceeding and that the judgment of the circuit 


court should be and is affirmed. 


Affirmed. 
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STATE OF ILLINOIS, | .. 
SECOND DISTRICT. 88. | JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my — and affix the seal of 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of October, 
in the year of our Lord one thousand nine hundred and 
twenty-two, within and for the Second District of the State 


of 111in0i5: 


Present--The Hon. NORMAN L. JONES, Presiding’ Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 


Hon. THOMAS Al. JETT, Justice. 


JUSTUS L. JOHNSON, Clerk. 
CURT §. AYERS, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Marey Logan, 
Appellee, : 
VS. Appeal from the Cireuit Court 
Rockford City Traction Company, of Winnebago County. 
Appellant. 
Jett, Je 


Appellee obtained e judgment in the Circuit Court of 
Winnebago County against the appellant for personal injuries she 
had sustained in the sum of $1150 and costs of suit, and from which 
judgment this appeal is prosecuted. 

The declaration consisted of two counts. In the first 
it was sileged that on to wit, Jane 1, 1920, appellant overated a 
certain reiiway line along and upon a public street in the City of 
Rockford, known as west State street which said line was inter- 
sected by one other certain street known as Webster avenue, and at 
Said point eppel ie veveratea there a double track where east and 
west bound cars met and passed each other. Appellee further averred 
that at said time and place a west bound car was then travelling west 
on west State street and appellant was then and there operating an 
east bound car on west State street. That at said time appellee 
was riding west bound in an automobile belonging to the Pearl Isaundry 
Company of Rockford then and there being driven by a servant of said 
Beary Company, and at said time appellee was in the exercise of due 
c e/ and caution for her own safety. That said west bound car 
stopped to let off passengers immediately east of the intersection 
of gaia Webster avenue and said west State street and while ssid car 
wes so stopped to so let off passengers the driver of said autos 
mobile nearly caught up with said west bound car an@ at said point, 
turned off on said west State street, south at the rear of said west 
bound car, in and upon Webster avenue on the way to the home of 
‘appellee. That as the said driver was so turning off of west State 


Street south in and upon Webster avenue and while in the exercise 


— 
| 






























=) 
4 . .2erle — 2 
—X 
tisso0 tisoztO edt most LaeqqA ue aut 
eytasod ogsdenniW¥ to Jasguod notteerT xi. 
J VF a3 « —e— 


Lit 
Ae 






















to grvod tivortld eAs ai —— 8 boniatdo oelleqa a” 
efe eotiptot [enoereq tok tnalleqas ond tentegs — 
dotdw mort bos ,tiwe to atgoo Sus O8L[$ to mye od¢ ak D " 
- ebotmoesotg at fecaas al és te 
terit edt al .sdmsoo owt to betatenoo SE ed 
s botateco tmallecqa ,OS@L .f ease ,tiw ot mo tadt bess 


to yttO ont mt teette otiduq s moqn hus gools enil ya 


“teint sew antl Blea dotdw teette otat& teew as wot ’ 
a 
‘ts bus ,opmevs tetedeW es ewomt teotta aiatieo ‘tedto 


bas tess oxodw Aoere ofdvob » etedt bétextatt — 


—— roudcut esifeqqA -stedto dose bosasq bas tea — wd 


on 


teow poiffevert nedt eaw teo bowsod teow es sosiq bas emit £ —* 


Ay 


re giitateqo oteht bos aedt eew toslfeqes bas tee1te ot * 


eofleqqn omtt blae ta tedT .toorte etst& tuew mo — x 
‘a 
yIbusel Creet eft of gatgnoled eLidomotua as at basod teow ah, 


ye vn 


blag to tasviea 2 yd covirh gated oredt bos gotis brotftood & 
esb to estorexe oft at eaw solleaae omltt bies ts bows vaseast xt 


189 Bagod teew Stae tad? .ytetes nwo ted tot sontuse Bay * 
tea 


nottoeetetni edt to tase viotsiseamt @iegnessaq tro. ter ¢ 
teo blae elidw bos seotte etat® teow bise bas oumeve xotade 
eotga blas ko tevixh edt ereymeaseq tto tel os of onio⸗ X 2 
~tntog biee te hus 180 busod taew bisa détw qu tdasa0 lass, ; ot . 
geow bitae to rset odd te divoe ,teetts otars te0W bless m0 ‘to Sor 


a ean 
: i ee 
to emort edt ot yew oft ao enaeve tefede® — at, * — 


8 teew to Tto galaist os aaw xevixd disse oat tt ef. isce 


eelotexe edt at elidw bus emmova tetedel moe | co dom 
— ae Tt 4 — iy ae ; A 





| 


| ee Bre 


of due care and caution for his ow safety and for the safety of 

the automobile which he was then driving said east bound car without 
any warning ran with — foree and violence wpon said automobile 

in which appellee was then so riding, and, by means thereof, appellee 
was then and there thrown with great violence upon the ground. And 
by means of the premises appellee was then and there greatly bruised, 
wounded, sick, sore and disordered and remained so for a long svece 
of time, end was then greatly damaged. 

In the second eount, being the additional eount to the 
declaration, appellee charged that on to wit, June 1, 1920, savpellant 
Was engaged in the business of carrying passengers for hire in street 
ears upon the streets of the City of Rockford, and then end there was 
possessed of a double track street railway upon end alone west State 
Street and across the intersection of Webster avenue and Royal avenue 
in the said City of Rockford. 

Appellee further avers she was then and there crossing 
from west State street southerly in to said Webster avenue and was 
then and there crossing the said tracks of said appellant, and appellee 
charges that she was then and there using reasonable care for her 
own safety. That there was then and there in said City of Rock- 
ford in full foree and effect an ordinance of said City known as chan- 
ter 70 entitled "Street Railways” and section one of which said 
Ordinance and article 9 of said section one provided among other 
things that no car shall run at a greater rate of speed than 15 miles 
an hour. It was further alleged that said intersection of said street 
With Webster avenue and Royal avenue was then and there within the 
city limits of the City of Rockford. That appellant then and there 
Carelessly, negligently and improperly ran, drove, managed, operated 
and eontrolled one of its said cars along and upon said track in 
violation of said ordinance of said city at a greater rate of speed 
than 15 miles an hour and that by and on account of said negligence, 


carelessness and improper coxvduct of appellant through and by its 
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injury to her head, arms, body and limb and that she had been greatly 
injured and damaged thereby. 
§ There are but two errors urged by appellant for a reversal 
i the judgment rendered in this cause. The first is that at the 
time and immediately before the receiving of the injury the evidence 
does not show appellee was in the exercise of due care and caution for 
her own safety. The second error assigned and argued is with reference 
to the first and second instructions given or behalf of appellee. 

It is shown by the evidence that on the evening of June l, 
1920, at about six o'clock the eppeiies, @ young lady, was going 
home from her work in the Pearl laundry in the City of Rockford, in 
an automobile belonging to the laundry company and driven by a man 
by the name of Nelson. It wes misting rein. The automcbile in 
which appellee was rifling travelled west on State street, in the City 
of Rockford. The driver sat on the left hand side and eppellee on the 
the right hand side of the automobile in question. 

In west State street over which the automobile was 
driven in which sppellee was riding, there were ee ee tracks 
over which cars were operated and the automobile travelled behind a 
certain street car until it reached the intersection of Webster 
avenue and Royal avenue with west State street where the street car 
stopped to let off passengers and the automobile stopped behind the 
strect car. Some of the passengers got off of the car at the front 
end thereof and went around in front of the car and turned south. 
Others left the car at the rear end and passed around the car to the 
south. Appellee lived about 150 feet south of the intersection cf west 
State street and-Wepster avenue. When the car started up and moved 
westward Nelson started the automobile and turned to the left, or south, 
for the purpose of going south on Webster avenue. When he reached the 
middle of the south or east bound track e street car going east and 


moving, it is alleged, at a high rate of spped and struck the sutomobile 
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in which appellee was riding and she was thereby injured. 

The testimony is conflicting as to the rate of speed at 
which the east bound car was going at the time appellee was injured. 
and as $60 whether or not eny warning was given as it approached 
Webster avenue. Un the part of appellee there is evidence to the 
effect that the east bound car as it approached the point of injury, 
was travelling from 22 to 27 miles an hour. On the part of appel- 
lant the evidence tends to show thet the ear moving east as it 
approached Webster avenue was traveliing at the rate of from 10 to 15 
miles per hour. , 

There is evidenee also in the record that no warning was 
heard coming from the car. going east as it approsched the vlace where 
the injury was occasioned; also there is testimony to the effect that 
& Signal was given as the car approached Webster avenue. 

The motorman in charge of the car that came in contact 
with the automobile had been in the employ of the appellant about 
one month. No one was helping him to run the car at the time in 
question. He had no reguer run. 

Nelson, the driver of, the automobile, testified that he 
could not see the street car coming from the west for the reason that 
his automobile was behind the street car which had stopved at Webster 
avenue. That the track was obstructed by the car in front of him 
travelling west and that he did not see the ear moving east until 
immediately before it struck him and came in contact with the auto- 
mobile. Appellee testified that she did not ses the street car coming 
from the west because of the view hbeingjobstructed by the west bound 
car. Following the movement of the west bound car the driver of the 
automobile started it and that immediately after they turned south on 
Webster avenue the collision happened and she became unconscious 

Whether Nelson, who was in charge of the automobile, was 
guilty of contributory negligence or not was a question of fact for the 
jury. We are not prepared to say that the evidence shows that he 


, immediately before and at the time of the collision, to 
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exercise due care and caution for himself and for the safety of 

his automobile. Regardless of the question as to whether the driver 
of the automobile was in the exercise of due care snd caution for his 
own Safe$y, and even conceding that he was guilty of negligence in 
driving his automobile on the eaSt bound track, such negligenée fould 
not be imputed to the appellee under the facts in this case. It 
certainly could not be said thst even though the driver was guilty of 
negligence that that would preclude a recovery on her part unless it 
was his negligence alone that occasioned the injury. This is not 
claimed to be the fact by the appellant. 

. We are of the opinion that the evidence shows that appellee 
was doing exactly what any other reasonably prudent person would have 
done under like circumstances. She had no control over the driver and 
neither she npr the driver having observed the approaching car from the 
west on account of the street car in front of them end in connection 
with all other facts and circumstances as are disclosed in this record, 
the evidence is sufficient to establish the allegation of the declaration 
that she was in the exercise of due care and caution for her own 
safety immediately before and at the time of receiving the injury. 
There was no such relation between the driver of the automobile and 
appellee that his negligence could be imputed to her. We understand 
the rule to be that in the absence of some special relationship neg= 
ligence of onejperson can not be imputed to another. 

There can be no such thing as imputable negligence, ex- 
cept in those cases where such a relation exists as that of master 
and servant or of principal and agent. 

Nonn vs. Chicago Railway Company 232 Ill. 378-3581 
Whatever may be the doctrine of some of the earlier cases 

in other jurisdictions, not only our own recent decisions but the great 
weight of authority, is to the effect that where a person injured is 
Without fault and has no authority over the driver of a private con- 
veyance, the negligence of the latter can not be imputed to the injured 


_Derson so as to defeat the recovery against a third party for the con~ 
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curring negligence of the driver and such third party. 
Nonn vs. Chicago City Kailway Co. 232 Ill, 381-382 

The negligence of the driver in sole charge of a vehicle 
ean not necessarily be imputed to a passenger in the vehicle. 

Swanlund vs Rockford Railway Company 305 Ill. 339-346 

Bofore the appellee could be said to have been guilty of 
contributory negligence it must appear, thet she failed to look 
after her own interests and safety, after having learned of a threat- 
ened accident, and has an opportunity to avoid it. 

Swanlund vs Rockford Railway Company 305 Ill. 539-246, 

Nothing has been pointed out by appellant to indicete that 
appellee failed in any manner to look after her safety upon the ap- 
proaching of the east pound car. The jury has found that appellee was 
in the exercise of due care and caution for her own Safety immediately 
pefore and at the time she weceived tue injury for which this suit was 
instituted. Such finding of the jury has received the approval of the 
triel court, and we think properly so. 

It is insisted by appellant that the first and second 
instructions given om the part of appellee are erroneous. The first 
instruction compleined of informed the jury that the burden of proof 
was upon the plaintiff to prove here case as charged in her declaration 
or one count thereof by a preponderance of the evidence. It is said by 
appellant that this instruction is misleading. That it leaves the jury 
to determine and to decide as a matter of law what her case wes as 
charged in the declaration. 

The fourth instruction given on the part of aovellent told 
the jury that the plaintiff is required by law tc establish her case 
ageinst the defendant company as charged in her declaration or one 
count thereof, by a preponderance of the egidencé. It will be observed 
thet the fourth instruction cf appellent announced the same rule sub- 
stantially as was found in the first instruction of appelleo, therefore 
appellant is not in a position to complein of the ection of the court 


in giving the instruction complained of in this istence. 
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The second instruction given on the part of appellee also 
galls the attention of the jury to the charge as set forth in the 
declaration or some count thereof, and for this reason among others 
it is said by appellant thet it is bad. By referring to the fifth 
instruction given on the part of appellant we find that the jury 
wes instructed that the burden of procf was not upon the defendant 
company to show thet it was not guilty of the specific negligence 
charged in the declaration. Again we find that the same element 
complained of in eppellees second instruetion is found in appellisnts 
fifth instruction. If there was any error in giving the first and 
Second instructions on the part of appellee, appellant has fallen 
into the same error and therefore can not complain. Even though if 
appellant had not called attention of the jury to the declaration 
in its instructions still the errors complained of in appellees in- 
structions, if errors they may be, would not work a reversal of the 
judgment because the court gave an instruction of its own motion 
informing the jury what the particular charges were as set forth in 
the two counts of the declaration. Uther criticisms are made of the 
instructions given on the patt of appellec, but no serious error has 
been pointed out to any cr either of them. The instructions given 
On the part of apvellee snd appellant when considered as . series 
fully informed the jury of the law of the case, and no fatal error 
Was committed in the giving or the reitusai of instructions. 

After careful consideration of the record in this cause 
We are of the opinion that nc vereciiHie error appears and that the 
judgment of the Circuit Court should be and is affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, | .. 
SECOND DISTRICT. — I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my Office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 


said £ llate Court. at Ottawa, this Goa day of 


SS fr in the year of our Lord one thousand 
nine hundred and twenty- i ee 


‘ Clerk of the Appellate Court. 
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William Mathewson, appellee, 
vs Appeal from the Circuit 


John H. Smith, appellant. Court of Livingston County. 
Jett, Je 


The appellee, a contractor, erected a house for appellant 
on a farm near the city of Pontiac, under plans and specifications 
prepared by an architect and under a written contract. Upon the 
completion of the building appellant, expressed dissatisfaction with 
reference to the manner in which a part of the work was done and re- 
fused to pay the balance claimed by appellee to be due. Appellant 
demanded of appellee that he deduct from the contract price certain 
sums to compensate him for money he was compelled to lay out in and 
about completing the house, and for damages sustained by reason of 
delay in the completion of the building. 

On August 27, 1919, the architect issued a final certifi- 
cate on the building and certified that appellee, was entitled to a 
payment of $979.25. Negotiations were had relative to a settlement 
of their differences but no agreement was reached. On April, 24, 
1920, appeilee began suit for the — claimed to be due under the 
contract. The cause was brought to the May term 1920. It was not 
reached for trial at the May term, 1920, nor at the October term of 
said year. At the January term, 1921, appellant filed a plea of the 
general issue supported by an affidavit setting up the nature of his 
defense, and a continuance was granted him to the May term 1921. 

No trial was had at the May term, 1921, nor at the October 
term, 1921, but was set for trial at the January term, 1922. The ap- 
pellant was an old man and in powr health. At the January tern, 
1922, appellant filed his affidavit for a continuance supported by 


the affidavit of a physician showing that it would not be safe for Kim 
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to leave his home during the winter weather and that it was necessary 
for him to be present upon the trial of the case and asking that the 
eause be continued to the May tern, 1922. This motion to continue 

to the May tern, 1922, was denied but the case was passed and set for 
hearing at a later date. This affidavit for a continuance was filed 
the 14th of February 1922. On the day the case was finally called 
for trial which was March 22, 1922, appellant asked leave to file an 
additional affidavit which was denied. The additional affidavit 
contained no new matter which was not set forth in the other affidavits 
but simply stated that it was necessary for him to be present during 
the trial and im order that he might testify in hts own behalf and to 
advise his attorneys. 

The first assignment of error is on the action of the court 
in denying a continuance. This cause of action had been pending 
for almost three years. The evidence discloses that most of the work 
under the contract was done under the supervision of appellant's son. 

The affidavit for continuance was not sufficient for the 
reason that it stated the conclusions of the affiant and did not state 
facts. It was not such an affidavig that could have been admitted 
by appellee so that he could proceed with the trial. 

The additional affidavit sought to be filed on the day of 
the trial came too late and it stated conclusions and did not state 
any fact or facts that were not contained in the prior affidavits. 

The affidavits at the January term, 1921, and at the January 
term, 1922, were practically the same being almost identical, one | 
being substantially a copy of the other. If it was true appellant 
was in such a physical condition that he could not attend the trial he 
could have had his deposition taken. Wo suggestion of this, — 


appears in the record. The appellee was entitled to have a reason- 


‘ably speedy trial, and if the trial was not had before the death of the 


appellant appellee would be prevented from testifying to the material 


facts in the case. 
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We are of the opinion the motion for a continuance was 
properly over-ruled. After the motion for a continuance was denied 
and the trial entered upon the — did not appear in person 
not by counsel. Counsel for appellant took no part in the trial. 

A jary was called, the evidence heard and at the close of the 

evidence the court directed a verdict in favor of appellee for $1105.05 
being the amount of the certificate of the architect and interests 
thereon. Appellant insists that the court was without euthority to 
direct a verdict. The appellant was not present during the trial, 

made no objections to the directing of the verdict and is in no 
position to raise that point in this court, and although if objections 
had been made the evidence was to the effect that the amount was due 
and unpaid and but one conelusion could be drawn from the evidence 

and therefore the sourt was justified in directing the verdict. 

It is also claimed by appellant that the Exhibits offered 
in evidence were not read? to the jury. We do not know the source of 
appellant's information in this respect. The abstract shows that 
the Exhibits were sameeren ta evidence and without any proof to the 
contrary we think we can infer and have the right to do so that the 
Exhibits were read and that all of the requirements of the law were 
complied with. 

The abstract filed in this case on behalf of appellant is 
not in accordance with the rules of this court, and all the evidence 
is not fully abstracted. Appellant was content by merely reciting 
that on a certain page or pages of the record would be found certain 
testimony. The contract and specifications under which the building 
was erected do not appear in detail in the abstract, and it is im- 
possible for us to pass intelligently on the complaints made by appellant. 

For the reasons indicated the judgment of the court below 


Will be affirmed. 


Affirmed. 


-& 


58W sonendt? dod s -10% mottom off motntco edt ‘to ote oH ©The) 
Belaob aew ooneunitace s tok noktom od¢ tettA .belwi-teve viteq ord 
meersq at tz9¢q8 tom bIb tial feqqe ei? modu betetme Lati? otbthes 
slaltt edt at dvsq om Loos sarlloces tok Losagod ~Leansoo Yd toa 

eit to eaolo edt #4 Bas hissed ovuebive edt -)belLlso eow Yx9y A 
30.80LL8 tok sefleqga to tovat ak tolitey s betoorth tisce edt “sdtiedive 
eteotetat Bae toetidora edt to etsoltiitzes eft to trasoms sdd gated 

ot Ytiteddwe ¢sodtiw sew S1v00 odt tedt stetent sasiloqcs ~ sadeteds 
,lalxt eft gnitwb tneverg tom aew tualleqas od? .tolbtev w tootks 

ot oi &t bas totbtev edt to gattoortlh odd of anckdootdo om ebam 
saottootdo Tk dywoddle Boa ,frs00 etdt ut tutoq tedd cular ot mobs ieeg 
exh eaw tuscos odt tadt toette edt ot caw sonebive od? ebam need Ban 
eonebive edd mort owerh of Hiwoo molewfonoo eno ted Has blaqay bas 
stoiSvev odd gattoethh of beltituyt sew drvco oft exotetedd bas 
petetto stididx’ oft tadt taallowqs yd bemislo offa ef FI) ole = 
to esxrsos eft wort ton ob of «rst edt of Bizot tom etew ‘comsbive at 
ted? ewods toatiads edf <.soeqes: stds wt scott amtotal — sualleags 

suit ot Toor Yas teddtiw bis somebive at botitimbe etew atid idxzl ent 
oft Jatt on ob ot sdgit edt eved Sas Total ase ow Antdd ow yrstdaoo 
siew wel edt to staemetinpot edt to [fa dadt Bae Ssot otew Belial 
-dtiw beltlqmoe 

ait tuslieqqs to tlased no sesso sift al belit sostteds edt ind ace 
eoaehive oft (fa Bue ,trvoo eldt to selwt edt dvlw woushtooos at Gon 
qauttiost ylerea xd taotaco sew tuslleqyA °.betostteds YLint tom ak 
ntatyes Brot ed Bisow btovet edt to seysq “6 egaq aistreo # no Jad? 
Qutptied el? doldw rebut anolteoltioey ® bus tostta0e on?’ "symomttact 
mul eb th Bae ,tosxtade odd at [lated at tecqgs Jom ob ABstoeno Gav 
stuelLedes yd ebad afatelqroo edt no yftaegthiieiat andq o¢ es cot eléieueq 

woled tusos ond to tnsmySet edt Be teothbcl anoaser edt tot m8 

‘sboarr tits ed iiin 


eSemrltta , » e¢t of sepa 


— 





STATE OF ILLINOIS, } .. 

SECOND DISTRICT. 88. 1 JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this 8 0 AAS day of 
10 year of our Lord one thousand 


nine hundred and twenty- VL 


tof the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of October, 
in the year of our Lord one thousand nine hundred and.» 


twenty-two, within and for the Second District ofthe State 
a 


of Illinois: 





— Hon. NORMAN L. JONES, ——— Justice. 
“Hon. AUGUSTUS A. PARTLOW, Justice. 

Hon. THOMAS M- JETT, Justice. 

sustus it JOHNSON, Clerk. 2 

CURT S. AYERS; Sheriff. ; 








BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Godfrey Johnson v. 
vs. 


Ida 0. Crouch, et al, 





Minnie Rosenberger, 

Cross Complainant and Appeliant, 

Vs. Appeal from Lake 
Godfrey Johnson, 

Cross Defendant and Appellee, 


Jett, Je ; 

Upon the dissolution of a temporary injunction in obedience 
to the mandate of this court, issued because of a decision render- 
ed on the 23rd day of February, 1982, in the suit of Minnie 
Rosenberger cross complainant against Godfrey Johnson oross de- 
fendant, a suggestion of damages was filed by the cross defendant 
and appellee Godfrey Johnson, in the Circuit Court of Lake County. 
A hearing was had upon the suggestions, but before the hearing was 
entered upon appellant entered a motion to continue the assessment 
of damages until the main case could be heard. This motion of 
appellant was by the court denied, and the court heard evidence 
as to the damages sustained on account of solicitors fees and 
expenses in securing the dissolution, and entered a final deoree 
thereon, the amount allowed for solicitors fees being $375., and 
referred the remaining suggestions of damages, to the special master 
for the purpose of taking evidence in the original or main case 
and to report such damages to the court. From the dscree rendered 
by the chancellor this appeal is prosecuted. 

It appears that Godfrey Johnson, appellee, originally filed 
@ bili in the Circuit Court of Lake County, in which the poesession 
and title to certain real estate was involved, and in said cause Ida 
0. Crouch and others were made defendants. There is nothing in this 


record to indicate just who the defendants were, but it appears that 
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Minnie Rosenberger was one of the defendants in said suit. It also 
appears that Minnie Rosenberger answered in said cause and filed a 
eross bill making Godfrey Johnson a defendant in the cross bill and 
obtained an injunotion against the said Godfrey Johnson, in and by 
which the said Godfrey Johnson was restrained from the use and 
occupation of certain buildings in said cross bill mentioned and 
described. 

A motion was made by Godfrey Johnson, the cross defendant, to 
dissolve the temporary injunction and on hearing the motion to 
dissolve was denied. An appeal was prosécuted to this court and 
the decree of the Circuit Court was reversed and remanded with 
directions to dissolve the temporary injunction, and the Circuit 
Court, as directed by the Appellate Court, entered an order dis- 
solving the injunction and the said Godfrey Johnson, cross defend- 
ant as aforesaid, made a suggestion of damages which he claimed to 
have sustained by reason of the wrongful suing out of the injunction. 
The suggestion of damages included items for solicitors fees and 
for services in the preparation of the record and abstract and 
brief in the Appellate Court and for services in and about securing 
the dissolution of the writ of injunction, together with other 
items of necessary expenses which were occasioned in preparing the 
case to be heard before the Appellate Court. The motion for 
suggestion of damages also included certain items and sume of 
money for loss of rent of buildings which the said Godfrey Johnson 
had been restrained from the use and occupation of together with 
moneys which said Godfrey Johnson was obliged to refund to certain 
tenants. 

It is suggested that no transcript of the record, as is re- 
quired by statute, has been filed in this court. In view of the 
conclusion we have reached,-it will not be necessary to discuss 
this suggestion. 

The following is the language of the decree appealed from 
that embodies the only exception entered by Minnie Rosenberger, the 


cross complainant and appellant herein and is as follows:— "And now 
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comes the cross complainant Minnie Rosenberger and excepts to the 
order of the court overruling her motion to postpone the assessment 
of damages upon the dissolution of the temporary injunction herein, 
and the cross complainant Minnic Rosenberger prays the court to 
grant an appeal from the decree assessing damages for a portion of 
the suggestion of damages, and referring the remainder of the 
suggestion of damages to the special master in chancery to take 

the proof thereon." Appellants only complaint preserved in the 
decree in the lower court is, not that the damages allowed in the 
decree are in any manner unwarranted but excepts begeuse the trial 
court refused to postpone the assessment of damages upon the 
dissolution of the temporary injunction and prays an appeal there- 
from. 

It will be observed from the decree that the court found that 
it wotlld practically mean the trial of the merits of the original 
case on the issue involved in the main suit to determine what if 
any damages had been sustained by appellee by reason of being 
restrained from the use and occupation of certain buildings. 

These alleged damages if any, it seems will depend entirely 
on the result of the original suit. Whether they do or not is 
no reason why appellee should not be allowed to have his damages 
assessed that have accrued and are ascertained and occasioned by 
the wrongful suing out the injunction, and in securing its dis- 
solution. 

No exception was entered to the assessment of the damages of 
$375. by way of solicitors fees. The complaint, preserved in the 
decree goes to the refusal of the postponing the assessment of 
damages. The assessment of damages was a final and appealable 
order. We are not prepared to so hold as to that part of the 
decree to which the exception was entered. The appellant prayed 
an appeal from the decree assessing the damages, ‘and argues the 
case that the court should not have rendered the decree for 


solicitor's fees. 
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We are not inclined to be technical in the premises, and as 
both the appellant and appellee have argued the merits of the cause, 
we will decide the case as though the proper and neccessary exceptions 
had been preserved. 

It is insisted that no showing was made by which appellee has 
become liable for solicitors’ fees in obtaining the dissolution of 
the injunction. The record discloses the fact that Fla, Grover 
& March, together with Justin K. Orvis, were the solicitors for 
appellee in the original case and also that they were the solici-- 
tors who prosecuted the appeal from the order granting the in- 
junction without bond and without notice, and were solicitors 
for appellee in this court when the order of the court below was 
reversed, The testimony shows that Orvis, was engaged as associate 
counsel; that he was paid a retainer fee, and of appellee being 
repeatedly at his office and consulting him. 

Taking into consideration the fact that the services were 
rendered; that appellee received the benefit of the same; that the 
service was rendered with the knowledge, aid and assistance of said 
appellec, we are of the opinion that the showing is sufficient to 
establish the fact that the appellee has become liable to pay and 
that a liability has been established by the evidence. In reply to 
the suggestion of appellant, that when two solicitors are employed 
in obtaining the dissolution of an injunotion, damages should not 
be assessed for more than whet would appear to be a reasonable 
fee for one solicitor, the record does not show that separate fees 
were asked nor is it shown that separate fees were allowed. The 
amount of the fee allowed was for services rendered by the solicitors 
and were for services strictly pertaining to the dissolution of the 
injunction. The sum allowed by the chancellor disapproves the 
suggestion of a double charge or fee. 

The remaining question is whether or not the assessment of 
damages for solicitors’ fees for services in securing the dissolu- 


tion of the temporary injunction should be allowed before the 


merits of the original bill are passed upon, it being contended by 
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the appellant such assessment of damages is premature. Section 12 
of the injunotion act provides as follows: "In all cases where an 
injunction is dissolved by any court of chancery in this State, the 
court, after dissolving such injunction, and before finally disposing 
of the suit, upon the party claiming damages by reason of such in- 
junction suggesting, in writing, the nature and amount thereof, 
shall hear evidence and assess such damages as the nature of the 
case may require, and to equity appertain, to the party damnified 
by such injunction, and may award execution to collect the same: 
Provided, a failure to assess damages shall not operate as a bar 
to an action upon the injunction bond.® 
While there appears to have been a conflict in the earlier 

decisions on this question, an examination shows such to have been 
due to the different statutes in force at the time of such decisions. 
The rule in this State has always been that where a temporary in- 
junction is ancidlary to the cause of action, damages may be 
assessed upon the dissolution of a temporary injunction without 
disposing of the merits of the bill. 

The People ex rel Thrasher vs. Eisenberg, 288 Ill. 304,308, 309, 

We are of the opinion suak after considering all of the suggest- 
ions made by appellant that the action of the court in assessing 
the damages is sustained by authority. We therefore concludé that 
the decree of the court below should be affirmed which is accordingly 
done. 
Affirmed. 
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SECOND DISTRICT. (8S 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 
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said Appellate Court, at Ottawa, this eZ HX dees ot 
— Ch pe, : __in the year of our Lord one thousand 
nine hundred and twenty- Mh eR 


— 


vate of than 


erk of the Appellate Court. 








aar 90 ae 
iit Meets tod aa Toute aves 


iol) fe oieteaot po tonal hand bine vod p 


ey 4) “odin, ata te i ea) oly ged ving» 
roe vin fe Lo WY ganas ie 
’ 
ce SAL emt ines T ol eds —— oe — 
ree || * f j j ath 3 A lite H A, 
4 a | 
hae ° SG ) 
os + —8 How Bus hey nud sie d. Ae 4h 7 





. i> — 








AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third»day of October, 
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in the year of our Lord one thousand nine* hundred and 

twenty-two, within and for the Second District of the State 

of Illinois: ‘ 
\ 
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\ j 
Present--The Hoh. NORMAN L. JONES, Presiding Justice. 


J — 

Hon\ AUGUSTUS A. PARTLOW, Justice. 
Hon. THOMAS M. JETT,’ Justice. 
JUSTUS L. JOHNSON, Clerk. 


CURT S. AYERS, Sheriff. * 
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J. C. Murchison, appellee, 


vs Appeal from the Circuit Court 


J. H. Baird, appellant. of Knox County. 


Jett, Jo 


Appellee, J. ©. Murchison, brought suit in the Circuit 
Court of Knox County, against J. H. Baird, appillant, to recover 
commissions he claimed were due him frcm appeliant by reason of his 
being instrumental and the moving cause in the making of a trade in 

and by which appellant disposed of a large body of land he owned in 
the State of Kansas and in Canada. 

The cause was submitted to a jury, and there was a verdict 
for appellee assessing his damages. Motion for a new trial made by 
appellant, was denied and judgment rendered on theverdict of the jury 
from which judgment this appeal is prosecuted. Neither the verdict 
of the jury, the judgment, the motion for a new trial nor the 
assignment of errors are abstracted. The recoraé discloses however, 
that the judgment rendered was for $1852. 

The evidence shows that the appellant was the owner of 2 
large body of land in Canada and some land in the State of Kansas, 
which he desired to sell or trade. It is the contention of appellee 
that appellant placed this land in his hands for sale and trade and 
as a result he secured a trade with one W. ©. Gunn, for 440 acres of 
land in Pike County, Illinois, and that appellant was to pay a dif- 
ference of $28,800. It is urged that the Court was in error in ad- 
mitting in evidence Exhibits "2" and "3", which were the contracts 
for the exchange of the land by the appellant and Gann. 

The objection is based on the fact that the instruments were 
Signed by John Connor, as agent for Gunn, and that Connor had no 
authority nor right from Gunn to sign these instruments and therefore 


they did not comtitute valid contracts for the exchange of said lands. 
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If they were the only points of controversy in this case 
we would be compelled to hold that the two Exhibits were not 
executed as provided by law, but the exhibits are merely incidental 
to the proofs of the trade that were subsequently acted upon and for 
that reasoh were not controlling. 

Objection is also made to the action of the Court in per- 
mitting the appellant to testify to the contents of a letter or 
telegram sent to him by Gunn, which letter or telegram is alleged to 
be in confirmation of the two contracts, represented by Exhibits "2" 
and "3". The appellant was called as a witness for appellee and was 
asked concerning the letter or telegram which he received from Gunn. 
He testified that he had received such a letter or telegram but said 
that he did not know where it was. Appellant was given an opportunity 
to go to his office and search for it but the search was unsuccessful 
and thereupon the Court ruled that appellant might testify to its 
contents in which he stated that he thought it approved the contract. 

The record discloses that the answer was made before any 
objection was entered and there was no motion to strike the answer. 
The evidence itself was in a measure immaterial and did not constitute 

Court improperly admitted it. I+ 
re¥ersible error even though the Buntrast uf axenunge uf IaneE WEE BO 
is next insisted that the contract of exchange of lands was not valid 
and binding for the regson that the title tok the land to be conveyed 
to the appellant was not in Gunn but was in a man by the name of 
Irwin, and that the trade was never consummated. The evidence shows 
that while the title was in Irwin the deeds of conveyance were ex- 
ecuted by him conveying the land directly to the appellant and these 
decds were deposited in the bank. The evidence also shows that the 
appellant paid to Gunn $10,000 in cash as a part of the $28,800., 
provided for in the contract and that he entered into possession of 
the land traded for and made improvements thereon. 

Under these facts we are of the opinkon the evidence 


was sufficient to show that the trade was consummated. The appellee 
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testified in his own behalf as did the appellant and each gave his 
version of what was said and done as tending to prove or disprove a 
contract. A number of witnesses were examined on the part of 
appellee and the testimony is to some extent conflicting. If the 
jury believed the contention of appellee they had a right to find as 
they did. There is no claim made in the argument by appellant as to 
the weight of the evidence concerning the contract between appellee 
and appellant, and the only reasons urged for reversal are the ones 
above considered. 

We are, therefore, of the opinion that no reversible error 
has been pointed out and that the judgment of the Court below should 


be affirmed, which is accordingly done. 


Judgment affirmed. 
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STATE OF ILLINOIS, | .. 
SECOND DISTRICT. 88. 1 JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Ilinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand ee the seal of 


said Appellate Court, at Ottawa, this pa day otf 
he year of our Lord one thousand 
nine hundred and ty 


Clerk ea ne Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of October, 
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of Illinois: 


Present--The Hon. NORMAN L. JONES, Presidifig Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 


Hon. THOMAS M. JETT, Justi — 


JUSTUS L. JOHNSON, Clerkg) 


Proved 
CURT §. AYERS, Sheriff / 
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BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Walter Smith, appellee, 
vs. Appeal from the Circuit Court 
W. W. Lair and W. C. Dilley of Mercer County. 
appellants, 
Jett, J. 

The appellee végen an «cotion of assumpsit before a 
justice of the peace against appcllants and obtained judgment for 
$143.25. An appeal was prosécuted to the elreuit court of Mercer 
County, where there was 2 trial by jury and juigment in favor of 
appellee for $157.09 and an appé2i from thet judgment wes prosecuted 
to this court. 

The action was conmenced oy the appellee to recover 


money claimed to be due him from the appellents for the care, troin- 


fa) 


ing and cash paid out on 2 horse known as, "Society Leader" owned 
by the appeélisnts. No brief and arcument has been filed on behalf 
of the appellee. Rule gl of thig court provides the time within 
which briefs and arguments shali be filed on behalf of appellee, 
and it ie further provided thst if they are not so filed, the judg- 
ment will be reversed pro forms on the calleof the docket uniesebn 
an examination of thé reoord the court shali deem it proper to 


decide the case upon its merits. 


D 


From an @xamination of the oriefs filed on behalf of 
appellants we see no reason why the court should decide this case 
on its merits and on account of ths fsilure of svpellee to file 


his brief the judgment wiil be reversed pro forms. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of October, 
in the year of our Lord one thousand nine hundred and 
twenty-two, within and for the Second District of the State 
of Illinois: 2 


x 
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Present--The Hon. NORMAN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 


Hon. THOMAS M\. JETT, Justice. 


JUSTUS L. JOHNSON, Clerk, 
CURT S$. AYERS, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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7172 Agenda 45. 
Frank C. Lake 
Appellee, 
vs Appeal from the Circuit 
Frank J. Hennessy, Court of Iroquois County. 
Appellant. 
Jett, J. 


Appellee, Frank C. lake, filed a bill in the Circuit 
Court of Iroquois County against Frank J. Hennessy and Merna Ross 
Rruett, administrator, in which he prayed to be subrogated to the 
rights of said Merna Ross Pruett administrator as aforesaid in a 
certain judgment against appellee Lake, appellant Frank J. Hennessy 
and others and also for an accounting. The said Merna Koss Pruett, 
administrator, disclaimed any interest in the suit. Appellant 
Plead to the jurisdiction of the court and his plea having been over- 
ruled he filed an answer in and b, which he denied all of the material 
allegations of the bill of compiaint. Seplication was filed and a 
hearing was had, at the conclusion of which a decree was rendered in 

favor of appellee, from which ——— prosecutes this appeal. 

In the summer of 1919, one Lou G. Spies was appointed 
executor of the last will and testament of John CG. Pruett, deceased, 
by the County Court of Kankakee County, and as such executor entered 
into bond ia the penal sum of $60 ,000 with appellant Hennessy and 
H. P. Sykes as sureties. ‘Some time later Spies resigned as executor, 
and at the time of his resignation he had in his hands, and was in- 
debted to the pruett estate in the sum of $5304. 

Phe said Merna Ross Pruett was appointed administrator with 
the will annexed of the estate of the said Pruett, deceased, upon the 
resignation of said Spies. Pruett, administrator, demanded payment 
of the said sum due the estate from Spies and called upon Spies and 


his sureties appellant Hennessy and Sykes for settlement. Hennessy 


‘Ddecame greatly excited and informed his co-surety H. 1. Sykes that 
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something had to be done in regard to securing this sum of money 
Spies had belonging to the estate. Appellant said he was afraid 
they would jump on the property of himself and Sykes. The 
administrator was willing to accept a note for the said sum of $5304 
to be given by Spies, Hennessy and Sykes due in thirty days. 

When this suggestion was submitted to appellant he de- 
clined to sign the note for thirty days and wanted more time and 
additional security. The note was then changed to mature in ninety 
days and was signed by Spies and turned over to appellant. Appellee 
Lake, was a farmer residing near Chebanse, Illinois, a distance of 
about ten miles from Kankakee. After tne note had been turned over 
to appellant by Spies, Spies called appellee from Kankakee by tele- 
phone and asked him to meet appellant at chebanse the following 
morning without telling appellee for what purpose. Appellee went 
to Chebanse the next monring and met appellant who explained to him 
about this indebtedness to the Pruett estate and requested appellee 
to join with him, Sykes and Spies in a ninety day note for the principal 
sum of $5304, in favor of the administrator of the Pruett estate. 

Appellee hestitated about signing the note as the matter 
was of no concern to him and appellant then told him that he was 
intending to take over or had taken over Spies's garage and was going 
to dispose of it and pay the note before it bécame due and appelice 
need not worry as he anpellant, would see that Spie's gargge was 
sold in plenty of time to pay the note before maturity,and that the 
garage would sell for enough to pay the note in full. This con-~ 
versation took place near the store of Sykes in Chebanse, and while 
appellee and appellant were talking, Sykes came along and appellant 
repeated in the presence of appellee and Sykes what he had previously 
Stated to appellee. 

Appellee, appellant and Sykes theu signed the note, Spies 
having previously signed it in Kankakee. 


It appears that Spies, Sykes and Hennessy were principals 
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in the note and appellee merely signed as surety for them. Appellee 
Lake, was a brother in law of Spies, and the sole inducement to him 
to sign the note was appellants assurance that he would pay the note 
out of the proceeds cf the property of Spies which appellant had 
taken over. 

Appellants objection to the signing of a thirty day note 
was based upon his fear that the garage of Spies could not be conver- 
ted into money within thirty days. Previcus to the time appellee 
Signed the note in question Spies had turned over to appellant his 
entire garage including three new oakland sutomobiles, some second- 
hand cars, about 150 automobile tires, and a large stock of auto 
accessories, auto parts, machinery and tools, with the understanding 
between appellant and Spies, that it was to be sold and the first 
money realized was to be used to pay the truett estate. This 
property was worth between $30,000 and $40,000. It was sdmitted 
on the trial that the major patt of the Spies garage was sold by 


appellant long before the note in question matured. Avpellant did 


not pay the note and after its maturity the administrator with the 
will annexed of the Pruett estate, caused judgment to be entered 
against all of the signers thereof by Confession in the Circuit Court 
of Iroquois County. . 

An execution was issued on this judgment and levied uon 
the property of appellee. Appellee's farm was advertised for sale 
by the sheriff of Iroquois County for the purpose of satisfying the 
execution. No attempt was made to satisfy this execution out of the 
property of appellant or of any other of the parties to the note. 

On the day the sheriff was to sell the farm of appellees, he 
paid the sheriff $6123.70 being the amount called for by the execution. 
In order to raise the money to make this payment to the sheriff of 
Said county, on the execution, appellee mortgaged his farm and paid 4 
brokers commission of four percent and obligated himself to pay seven 


per cent on the money for which he mortgaged his farm. Some time ofter 
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appellee had signed the note and after it had been delivered to the 
administrator, appellant stated to his co-surety on the executors bond 
Sykes, that the lawyers would not permit him to apply any of the pro- 
ceeds realized from the sale of the garage to the satisfaction of the 
Pruett note, and that he guessed it would be up to him and Sykes to 
make good the amount due the Pruett estate from Spies. 

Appellant has at all times refused to apply any of the 
money or monies received by him fromphe Sale of the Spies 
garage to the satisfaction of the Pruett indebtedness, and has re- 
fused to account to appellee for the monies received from the sale 
of the Spies garage and property, and has refused to reimburse 
appellee for the sum of money expended by him in satisfaction of 
Said execution. 

It will be observed that the appellant filed an answer ° 
to the bill and had a hearing, and Bbubmitted the question involved 
in the cause, and his defense to the bill to the decision of the 
chancellor, and having done so he is not in a position to say, for 
the first time in this court, that this was not a proper matter to 
submit to a court of equity. 

In thgcase of Charles A. Street, et al vs. the Chicago 
Wharfing and Storage Company 157 T11. page 611 the Court said, "Nor 
can the point now be made that appellee has an adequate remedy at 
law. Appellants answered the second amended bill and went to a4 
hearing, and submitted the question of their rights to the decision 
of the chancellor. In cases that are not wholle foreign to the 
jurisdiction of a court of chancery, defendants cannot do this, and 
then, in thqevent the adjudications are adverse to their interests, 
claim that the complainants had adequate remedies in the court 
of law." 

This proceeding is not wholly foreign to a court of equity. 
When appellant took over this property from Spies for the purposes 
for which he received it he held it in thecharacter of a trustee and. 


Should be held to execute the trust. 
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Express trust in personal property may be created by parole 


Dowland e& al vs Staley 201, App. 6-7/ 





A trust is an obligation arising out of a confidence 
eposed in one who has the legal title to property conveyed him, that 
he will faithfuily apply and deal with it according to the confidence 
Boned, 
Allien vs Rees 136 Iowa 423-426. 

8L. R. A. N. S. 11357n 
We have examined all of the suggestions made by the 
‘appellant why this decree should be reversed. We &re of the jopinion 
‘thet appellee is entitled to be subrogated to the rights of Merna 
Ross Pruett administrator in thejudgment, and that as the evidence 
shows thet Hernessy received the proceeds of the sale of the garage 
‘property which should have been epplied to the payment of the note 
in question, we are ais of the opinion that appellee is entitled 
to an accounting from the appellant. Any other conclusion would 
Sanction the perpetration of a fraud, not only upon appellee but 
upon Spies as well. 

This is not a case, as appellant would have us believe, 
in which appellee is ——— contribution from the other makers 
of the note for their part of its payment, but is a bill in equity 
for subrogation and an accounting. 

We are of the opinicn that the weight of the testimony 
Supports the material allegations of the bill, and that the decree 
of the Circuit Court should be affirmed. 


Affirmed. 
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STATE OF LLLINOTIS,.).. 
SECOND DISTRICT. — I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this Be day of 
© Oye. in the year of our Lord one thousand 

nine hundred and_twenty- 
HOS — ot oe 


the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of October, 
in the year of our Lord one thousand nine hundred and 
twenty-two, within and for the Second District of the State 


Ciel lanes 
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Present--The Hon. NORMAN L. JONES, Presiding Justice. 


x 


Hon. AUGUSTUS A. PARTLOW, Justice. 


Hon. THOMAS M. JETT, Justice.” 
f — 
JUSTUS L. JOHNSON, Clerk.“ ©) ) 


CURT S. AYERS, Sheriff.” 
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BE IT REMEMBERED, that afterwards, to-wit: on 


the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to wit: 
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7032 . 
William Pg Hoy, as Receiver, etc., 


appellee, 
VS. Appéal from the Cirouit 
Charles E. Fairehild, Court of McHenry County. 
appeliant. 


Partlow, J. 


This is an appeal from a judgment of the circuit court 
of McHenry county adjudging the appellant, Charles E. Fairchiid, 
guilty of contempt of court and sentencing him to the county 
jail until such time as he or the Home Trust and Savings Bank 
of Elgin shall turn over to the appellee, as receiver, certain 
property, . 

All of the substantial questions and matters upon which 
the judgment against the appellant for contempt was rendered 
were disposed of by this court in the case of Brinkerhoff vs. 
Huntley, 223 Ill. App. 591, where we held that the oircuit court 
of McHenry county had no jurisdiction of the subject matter or 
of the parties to the suit. Such teing the case, the circuit 
court of McHenry county was without jurisdiction to cnter the 
order adjudging the appellant guilty of contempt. 

The judgment of the circuit court will therefore be reversed 
pro forma as provided in rule 31 of this court. 


Judgment reversed. 
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STATE OF ILLINOIS, } .. 
SECOND DISTRICT. 88. I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereoi, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix,the seal of 


said_Appellate Coutt, at Ottawa, this Go day of 


— se ee a Lord one thousand 


nine hundred z 






of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


3egun and held at Ottawa, on Tuesday, the third day of October, 


in the year of our Lord one thousand nine hundred and 


twenty-two, within and for the Second District of the State 
of Illinois: tt 
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Present--The Hon. NORMAN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW, Justide. 
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Hon. THOMAS M. JETT, Justice? 


JUSTUS L. JOHNSON, Clerkd 
CURT s. AYERS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 


MA the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Ora Rowe, Administratrix of the Estate 
of Sampson T. Rowe, deceased, 


Piaintat? in: Error, 


VSe Error to the Circuit 
Lewis R. Phillips, L. Bdgsr Jerome, . Court of Marshall 
Western Bankers’ Trust Company, County. 


Defendants in Error. 


Partlow, J. 


On September 19, 1916, Sampson T. Rowe began an action 
for fraud and deceit in the circuit court of Marshall county, 
against the defendants in error, Lewis R. Phillips, L. Edgar Jerome, 
and the Western Bankers’ Trust Company, a corporation, to recover 
damages for the sale, by the defendants in error, to Rowe, of 
certain preferred and common stock of the Western Bankers' Trust 
Company alleged to be worthless. The declaration was amended 
several times, demurrers were filed, motions were made to strike 
parts of the pleadings from the files, but finally pleas were filed 
forming an issue in the case. On October 8, 1918, Phillips and 
Jerome made a motion to withdraw their pleas filed to the last 
amended declaration with leave to file a demurrer thereto. This 
motion was allowed, and on October 11, 1918, the demurrer was 
sustained to eaeh count of the last amended declaration. Rowe 
elected to stand by his declaration. Rowe subsequently died, his 
death was suggested, the administratrix of his eState was substituted 
as plaintiff, and judgment in bar agsinst her was entered. The 
administragrix prayed an appeal to this court where the judgment 
was reversed and the cause remanded. 214 I1]. App. 582. In that 
opinion this court held that certain counts of the declaration were 


good, and the cause was remanded with directions for further 
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proceedings in harmony with the views therein expressed. Upon the 
remanding order being filed in the trial court, and order was entered 
setting aside the order giving the defendants in error leave to 
withdraw their pleas, together with the leave to demur to the last 
amended declaration, whereupon the demurrer of October 8, 1918, to 
the last amended declaration was overruled. The cause was then at 
issue. There was a trial by jury, a verdict finding Phillips not 
guilty, byt finding that Jerome and the Western Bankers' Trust Company 
were guilty, and assessing plaintiff in error's damages at $17,500.00. 
Motions for a new trial were made by Jerome, and by the plaintiff 
in error, both of which were overruled, and the plaintiff in error, 
as administratrix, has prosecuted and appeal to this court. 

The first ground of reversal urged is that the court 
erred in not following the directions of this court and determine 
what counts of the declaration were good. When this case was before 
us on the former appeal, we considered all of the counts which had 
been filed to the declaration, about thirteen in number. We did not 
pass specifically on each of them but we did pass on some of them, 
and held some of them good, and we laid down the principles applicable 
to actions of this kind. The judgment was reversed with directions 
to the trial court, from the principles announced, to determine what 
counts of the declaration were good. Upon the cause being reinstated 
in the trial court, the plaintiff in error made a motion for en order 
setting aside the leave granted the defendants in error to withdraw 
their pleas and with leave to file a demurrer; also to set aside the 
order sustaining the demurrer; and praying that the court enter an 
order striking the demurrer from the files, declare the cause at issue 
upon the pleadings; and that the court take such other and further 
proceedings in the case as might be in compliance with the directions 
of this court as set forth in the remanding order. On January 2, 
1920, the court allowed the motion of the plaintiff in error and 
entered the following order: "Now on this day, on motion of the 


plaintiff, it is ordered that the order heretofore entered in this 
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case giving defendants leave to withdraw pleas, and demur to the 
amended counts of the declaration which were filed November 1, 1917, 
is set aside and vacated, also the order sustaining demurrer to 
said counts.” This order does not appear in the abstract, and we 
have had considerable difficulty in determining just what motions 
were made in the trial court and just what leave was granted in the 
casee The plaintiff in error now insists that the trial court should 
have determined specifically which counts of the declaration were 
good under the rules laid down by this court, and that the cause 
Should have proceeded to trial upon all of the good counts. If 
the plaintiff in error desired to have a specific ruling on each 
count, she should have made such further request of the court. 

Our attention has not béen called to any place in the record where 
any further request was made. The court granted the only motion 
plaintiff in error made, and after that motion was granted, the 
cause was at issue just as it had been in October, 1918, before the 
demurrer was sustained. Apparently plaintiff in error-was willing 
to go to trial on the declaration without further motions. From 
the beginning of thesuit until the day of trial, thirteen counts 

of the declaration were filed. There were five counts upon which 
Plaintiff in error finally went to trial. We think these five 
counts contain every allegation of the declaration found in the 
other eight counts, and even more than was alleged in them. No 
evidence was excluded because there was no allegation of the 
declaration on which to base the evidence. Even if the court did 
not pick out each count which might have been held good under the 
rules announced by this court in its prior decision, no injury was 
done to the plaintiff in error on that account. 

It is claimed by the plaintiff in error that during the 
trial, over the objections of the plaintiff in error, the qoute 
permitted counsel for Phillips to make objections on behalf of 
Jerome, permitted counsel for Jerome to make objections on behalf 


of Phillips, and each tried the case for the other; that two 
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cross—examinations were permitted of each witness called on behalf 
of plaintiff in error; and thet other alleged errors were committed 
in this respect. The record shows that both Phillips and Jerome 
had separate counsel. No one appeared for the Western Bankers' 
Trust Company. As is always the case when there are two sets of 
“lawyers whose interests are in confiict, there was double cross- 
examination, and questions were repeated which would not be permitted 
if there was but one attorney and one party in thesuit. Sometimes 
it is quite difficult to determine just what objections should be 
made, and which counsel should make them. It is also difficult to 
determine what is proper cross-examination for each party, and 
whether each party should be limited to the cross-examination made 
on the other side. Considerable friction occurred in this case 
between the counsel representing the respective parties. We have 
examined the record and are of the opinion that there was no 
reversible error in the respect complained of and that no injury 
was done to the plaintiff in error by reason thereof. 

The principal ground of reversal urged is that the 
evidence does not sustain the verdict as to the defendant in error 
Phillips, and for that reason the court should have granted the 
motion for a new trial. The evidence shows that in 1914, the 
Western Bankers’ Trust Company was organized as a corporation in 
the State of Delaware. It was authorized to sell $500,000.00 common 
stock and $500 ,000.00 preferred stock. Its principal business was 
to deal in real estate and deferred installment contracts, and to 
discount commercial paper. At one time it had an office on the 
banking floor of the Railroad Exchange Building in Chicago. The 
common stock was issued to the secretary, a man by the name of 
Neurick. He endorsed it in blank and delivered it to Morris li. 
Robinson, the president of the corporation. Robinson, as president, 
with certain directors, made a contract with Morris M. Robinson and 


Company to underwrite the entire capital stock and to sell it on a 
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commission of twenty-five per cent. Robinson entered into an agree- 
ment with the defendant in error, L. Edgar Jerome, to sell the stock 
on a commission of ten percent. In April, 1916, Jerome went to 
the village of Henry, in Marshall county, Illinois, to sell stock 
to the people of that vicinity. At that time the defendant in error, 
Lewis R. Phillips, was the cashier of the Henry County National Bank. 
It is contended by the plaintiff in error that Jerome made his 
headquarters at the Henry County National Bank, used its directors’ 
room as his office; that Phillips and his son introduced and 
recommended Jerome to various prospective customers; that the notes 
given in payment for the stock were discounted by Phillips; that 
the remittances of cash were through the bank on drafts signed by 
Phillips; that Phillips received a part of this money for this 
services; and that Phillips and Jerome conspired together to falsely 
represent the stock so that it could be sold, and as a result 
$65,000.00 worth of the stock was sold to people residing in Marshall 
county, and that Sampson Rowe purchased $17,500.00 of stock. 

The evidence shows that shortly after Jerome arrived in 
Henry, he purchased a second hand automobile from Phillips and gave 
him his note for $250.00 in payment for the same, and also agreed to 
give Phillips ninety shares of stock as the same was issued to 
Jerome for commission. The evidence shows that when Jeronie went 
to Henry, he was not acquainted with Phillips. He went to the bank 
and opened a checking account, and some of the notes given by 
various parties in payment for stock, were purchased b; the bank, 
or by Phillips, or his wife. It also appears from the evidence 
that many drafts were purchased at the bank by) Jerome, but there is 
no evidence that Phillips received a part of the money derived from 
the sale of the stock. In each instance the draft was less than 
the amount of the sale, but this is explained on the theory that 
Jerome deducted his commission before remitting the balance. It is 
denied by both Phillips and Jerome that Jerome made the bank his 


headquarters, or used the directors' room as his office, and it is 
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contended by both of them that Jerome merely was a customer of the 
bank and used it as an instrumentality for the transfer of money 
received by him in the sale of the stock. 

It is contended by both Phillips and Jerome that neither 
Phillips nor his son took Jerome over the country introducing him to 
prospective customers, or recommended the stock as a desirable 
investment. It is earnestly insisted by the plaintiff in error 
that on dune 24 or 25, 1914, Phillips took Jerome to the home of 
Sampson Rowe and urged Rowe to purchase some of the stock. The 
evidence on that point shows, as far as Phillips and Jerome are 
concerned, that on that occasion Phillips was getting into his 
automobile in front of the bank. Jerome came along and Phillips 
told him he was going out into the country, and Jerome said he would 
ride with him as far as Sampson Rowe's house. When they srrived at 
Sampson Rowe's house, Jerome gct out and went into the house. 
Phillips drove on past the house, but after he had gone a short 
distance he discovered that some of Jerome's selling kit had been 
left in the car. He turned around and went back to the house and 
took the selling kit into the house to Jerome. It was on this 
occasion that platntiff in error insists that statements were made 
by Phillips relative to the sale of this stock. On behalf of 
plaintiff in error the evidence shows that there were present on 
that occasion Phillips, Jerome, Sampson Rowe and wife, Frank Rowe, 
a son of Sampson Rowe, and Mervin Rowe, a — At the time of 
the trial Mrs. Rowe was dead and Samnson Rowe was in such a mental 
condition that his evidence was of very little value. Frank Kowe 
testified that Phillips said he had every reason in the world to 
believe this corporation was all right. That he had invested, and 
knew there were good men at the head of it. He said it was drawing 
Seven per cent interest which was more than they were getting out 
of the bank at Henry. Mervin Rowe, who was a boy only thirteen years 
of age, testified that when Phillips and Jerome drove-up to the house 
— suspicious that they were going to sell his grandfather some 


stock; that he left his play and went into the house to hear what 
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was said. He had never seen Jerome before. He testified that 
Phillips introduced Jerome to his grandfather and grandmother, saying 
that Jerome was a fellow from Chicago, a sort of director or officer 
of this bank, and wanted them to put some money in the bank, to buy 
stock, that it was good investment; that Phillips said he had 
invested some of his money in it, and he was a director, and he said 
they were paying seven per Cert interest, or dividends, or what you 
call it. He testified that Phillips said it was a good thing and 

he did not see why they did not put their money in it; that there 
were a few in town who had put their money in it and bought stock 
and he named several; that he said Jerome was straight, good, 
reliable on anything he said. It is difficult to understend just 
why this thirteen year 01d boy's suspicions were aroused when he 

had never seen Jerome before, and did not know what his business was. 
This testimony of both Frank and Mervin Rowe is disputed by both 
Jerome and rhillips. Phillips testified that he was only in the 
house a few minutes, that during the conversation he never said 
anything With reference to this corporation, or made any recommendation 
and in this he is corroborated b y Jerome, who also testified that 
Frank Rowe was present on this occasion but that Mervin Rowe was 

not present. It also appears from the evidence that prior to this 
time, Sampson Rowe had been introduced to Jerome in & saloon by 
William Rowe, a brother of Sampson Rowe. 

Evidence was also introduced by plaintiff in error tending 
to show that Phillips took Jerome to the home of a man by the neme 
of Wheeler for the purpose of inducing Wheeler to buy this stock. 
This evidence, however, is very unsatisfactory for the reason that 
Wheeler was not at home when Jerome and Phillips are alieged to have 
come to his house for this purpose. All that he knows about it is 
what he was told by his wife, who kmew Phillips, but she was not sure 
whether the man with him was Jerome. Both Jerome and Phillips deny 
they were ever at Wheeler's house togetner. This is about ali of 


the evidence there is tending to show any representation by Phillips 
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with reference to this stock, or anything done by him in the way of 
introducing Jerome to prospective customers. 

There is evidence, however, tending to show various acts 
of Jerome, various visits which he made to the house of Rowe, and 
many things which he did with reference to the sale of this stock, 
but as Phillips was not present and took no part in any of these 
transactions, he cannot be held liable therefore unless a consniracy 
between them is established by the evidence. | 

The evidence shows that Rowe was a man between seventy-five 
and eighty years of age and worth between three hundred and four 
hundred thousand dollass. He did not do a gene al banking business 
with the Henry County National Bank, but had some certificates of 
deposit in that bank. On July 15, 1914,. Jerome sold to Rowe fifty 
shares of stock for $5,000.00, which was paid for by a certificate 
of deposit on the First National Bank of Henry, which certificate 
was cashed by Jerome at the Henry County National Bank. On August 
9, 1914, Jerome sold $6,000.00 worth of stock ot Rowe and took his 
note for that amount. This note was taken to the Henry County 
National Bank and Jerome wanted to sell it to Phillips. Phillios 
did not buy the note until Rowe came to the bank and stated that he 
had given it for stock, that it was all right and would be paid, 
whereupon it was purchased by the bank. Jerome afterwards obtained 
other notes from Rowe and took them to the bank. These notes 
were three in number, two for $2,000.00 each, and one for $1,500.00. 
These notes were purchased and paid for by money which Phillips 
claimed belonged to his wife. Some of these notes fell due after 
this suit was commenced, some of them were renewed after that time, 
and all of them were paid. After the suit was commenced Rowe went 
to the bank to pay a note on March 8, 1917. At thet time, in the 
presence of several witnesses, he stated that he brought suit 
against Phillips because he was told that he could get his money 


back. Phillips asked Rowe if he, Phillips, had ever solicited him 
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to buy stock in the corporation, or if he had ever done anything 
to induce or encourage him to buy stock, or if he had ever talked 
to him about the company, or if he had ever told him he had any 
money in the corporation, or had told him it was a good concern 
and was paying a large dividemd. Rowe replied that Phillips had 
not told him my of these things. These facts were testified to 
on the trial by several witnesses who were apparently reputable. 

The evidence also shows thet at one time, during these 
negotiations, a pamphlet, or circular, was sent out by the 
corporation in which it was stated that Phillips was on the 
advisory borrd. Phillips testified that this cireular was sent 
out withcut his knowledge or consent, and as soon as he knew it 
was sent out he went to the Chicago office of the corporation 
and demanded that his name be removed from the circuler, and it 
was removed. 

The ebove are the principal facts in evidence, tending 
to prove the allegations in the declaration of a conspiracy 
between the corporation, Jerome and Phillips, to defraud the 
plaintiff in error. The only other evidence is that relative to 
the various amounts of money which were remitted by Jerome to the 
corporation at its Chicago office. The books and records of the 
bank, covering all these transactions, were admitted in evidence, 
and there was an attempt made to establish by these books and 
records a conspiracy between these parties to defrand the vlaintiff 
in error. Conspiracy end fraud are never to be presumed, but the 
burden of proof is upon the parties who allege sueh fraud and 
conspiracy. Carter vs. Carter, 283 111.324. The evidence, taken 
as a whole, in its most favorable light with reference to the 
transactions with the bank, simply shows that Phillips, as an 
officer of this bank, dealt with Jerome as he did with most any 
other customer of the bank who might desire to sell commercial 


paper, and to open a personall account, and transmit large sums of 
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money to the home office. fhillips would not beliable for these 
transactions, even though he might have suspected that the stock 
was worthless, unless he took some part in the sale of the stock, 
thus defrauding the purchasers of the stock. The only instance in 
which the evidence shows that Phillips made representations with 
reference to the stock, or even introduced Jerome, are flatly 
contradicted by other evidence, some of which, at least, is just as 
credible as that offered on behalf of the plaintiff in error. Even 
if the evidence of Frank Rowe and idervin Rowe be considered as true, 
it was not sufficient to establish the charge in the declaration. 
In order to charge a party with fraud and conspiracy, the burden 
of proof is not only upon the person who alleges such fraud and 
conspiracy, but the evidence must be of a clear and convincing 
character. It may be true that the stock of this corporation was 
worthless, and that a fraud was committed on every person who 
purchased the stock, and that both Jerome nd the corporation are 
guilty, but thequestion as to whether or not Phillips was a party 
to that fraud and conspiracy, was a question of fact fot the jury 
te determine. The jury heard all of Pieevidones and decided that 
Phillips was not a party to the fraud. Before we would be justified 
in reversing this judgment as to Phillips, it would be necessary for 
us to hold that the finding of thee jury was clearly against the 
weight of the evidence. We are not prepared to say that the verdict 
of the jury is against the weight of the evidence, but on the 
contrary, we think the evidence wholly failed to establish the 
charge of fraud and conspiracy against Phillips in such a clear 
and conclusive manner necessary to justify a verdict against him. 
There are almost one nundred specific objections to the 
rulings on the admission and exclusion of evidence; about twenty 
instructions, either given or refused, are specifically objected to, 
and each of these one hundred and twenty points are argued at 


considerable length in the briefs. It will be impossible, within 
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the reasonable limits of an opinion, to consider each one of these 
alleged errors in detail. It is apparent from the briefs and 
arguments that there was considerable feeling between the counsel 
representing the various sides. Charges and counter charges are 
repeatedly made of bad faith and improper conduct by counsel. The 
record contains almost eight hundred pages. It is not unreasonable 
that in a record of this size there was evidence excluded which 
should have been admitted, or that certain evidence was admitted 
which should have been excluded. Thepnly material question is 
whether injury was caused b, these rulings. Many of these objections 
to evidence were on the ground that theuestions called for con- 
clusions, and that the question asked would not produce the best 
evidence. Many checks, drafts and various books of the bank were 
offered in evidence. Numerous guestions were asked Phillips 
concerning these checks, drafts and books, what they represented, 
and what he did in connection with them. The examination along 
these lines took a wide range, in fact it went far beyond the 
legitimate boundaries of ecrlaea pxODe at issue. This called forth 
repeated objections from counsel for the defendants in error, many 
of which were sustained by the court. The court might properly have 
sustained many objections which were overruled. After numerous of 
these objections had been sustained, the objections were withdrawn 
and the questions were answered. Hrror is assigned on sereral 
questions to which objections were sustained, which questions were 
later answered without objection. From our examination of the 
record we do not think any of the rulings complained of were of 
such a vital nature as to justify a reversal, but on the contrary 
the plaintiff in error had the benefit of all evidence justified 
by the questions at issue in thdcase. 

Plaintiff in error's first refused instruction was almost 
identical with defendants in error's seventh given instruction. 


There wes no error in thdrefusal of the court to repeat the 
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instruction. The second refused instruction was an abstract 
proposition of law and no error-was committed in refusing it. The 
third refused instruction contained the word immaterial instead of 
material, and was properly refused for that reason if for no other. 
The fourth refused instruction did not properly state the law and 
was covered by the first given instruction on behalf of defendants 
in error. The fifth refused instruction was properly refused because 
it covered methods of impeachment which were not material to the 
case. The sixth refused instruction is long, highly technical ard 
is uncertain in the meaning of the language employed. It was 
calculated to mislead the jury rather than help them, and for these 
reasons was properly refused. The seventh refused instruction was 
as to the measure of damages, but as the jury assessed no damages 
against Phillips, the only par$y against whom a reversal is sought, 
there could be no error in refusing it. The eight refused instruction 
stated certain facts set up in a plea by Jerome and told the jury that 
there was no evidence supporting this plea, therefore the jury should 
find against ali three defendants under this plea. As both Phillips 
and the corporation did not moin in this plea, the fallacy of this 
instruction is apparent. Specific objection is made to nine instructions 
given on behalf of defendants in error. It will be impossibie:for us 
to consider each of these objections in detail. We deem it sufficient 
to say that from our examination of all of the instructions both 
given and refused, we find no error in the ruling on any of them. We 
think the jury was fully and accurately instructed as to every guestion 
at issue, and that the judgment should not be ——— on account of 
errors in rulings on instructions. 

We find no reversible error and the Judgment is affirmed. 


Judgment affirmed. 
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S@ATH OF ILLINOIS, }.. 


SECOND DISTRICT. — I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand — the seal of 
said Appellate Court, at Ottawa, this Jo = _day of 


— inthe year of our Lord one thousand 





nine hundred and twenty- 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of October, 


in the year of our Lord one thousand nine hundred and 
twenty-two, within and for the Second District of the State 


of Illinois: 


Present--The Hon. NORMAN L. JONES, Presiding Justice. 
- Hon. AUGUSTUS A. PARTLOW, Justice. 


Hon. THOMAS M\.JETT, Justice. 


JUSTUS L. JOHNSON, Clerk. 
CURT S. AYERS, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Laura Tillberg, 


Appellee, 

VSe Appeal from the Circuit 
Rockford City Traction Company, Court of Winnebago County. 
a corporation. 

Appellant. 


Partlow, Jd. 

Appellee, Laura Tillberg, recovered a judgment for 
$1000.00 in the circuit court of Winnebago county, against 
appellant, Rockford City Traction Company, for personal injuries 
sustained by her, and from that judgment this appeal was prosecuted. 

The accident occurred about eight o'clock on the morning 
of January 18, 1920. The appellee was employed as manager of 
Buckbee's Floral Shop in thebity of Rockford. She entered a 
street car of the appellant at the corner of North Church and 
Napolton Streets to go down town tc her work. All of the seats 
were occupied and passengers were standing in the aisles. She 
entered the rear door and stood in the aisle just inside the door. 
At about Fisher Avenue, flames suddenly shot out from the controller 
in the front end of the car. The passengers became panic stricken 
and rushed to the rear door to escape. The appellee was knocked 
down onto the floor, was trampled upon, and crowded under one of 
the seats. The motorman threw off the automatic circuit breaker 
which is commonly called the overhead. The flames subsided very 
quickly, but the car was filled with smoke, which is alleged to 
have come from the burhing of the rubber insulation. The passengers 
were taken down town and the appellee was removed to her home about 
eight thirty that morning. She testified that she remained at home 
for about three weeks, during which time she was confined to her 
bed, her limb was bandaged, and she suffered pain and could not sleep. 
x regularly licensed physician made one call to see her. Dr. Medaris, 
an osteopath physician, treated her regularly during the time she 


was confined to her home. After she began work, she continued to 
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take treatments from him twice a week until May, 1920, and twice 

a month until December, 1921. Her physician testified that there 
was a discoloration on her left arm and leg, the discoloration 
showing around the elbow, the knee, the hip and pelvis. On the 
limb there was a general discoloration of eight to ten inches which 
was of a dark bluish color. He gave it as his opinion that there 
was more or less shortening of her left limb, and that the injury 
on the lower part of the spine caused a contraction of the muscles 
of the limb. His bill was $150.00 

The declaration consisted of four counts. The charge of 
negligence in the first count was that the appellant carelessly, 
negligently and improperly furnished a car upon which to carry the 
appellee as a passenger, which car was in such bad and improper state 
of repair that from the controller and front end of the car, while 
the car was being operated, there emitted certain fire, which was 
calculated to and did frighten the passengers so they crowded to 
the rear of the car where the appellee was standing and she was 
knocked down and injured. The allegations of the second, third and 
fourth counts are substantially alike, and are that the appellant by 
its servants, so negligently, carelessly and improperly ran, drove, ” 
managed, operated and controlled said car, that by and on account 
thereof, while said car was in operation, there emitted from the 
controller and front end of the car eertain fire, which was liable 
to, and did frighten the persons in said car, etc. 

On the trial, appellee proved the injury and the circum- 
stances under which it occurred, but she offered no proof as to the 
Charge of negligence contained in any count of the declaration. In 
defense, the appellant offered expert testimony to explain and over- 
come the presumption of negligence which arose by operation of law 
from the facts presented. Appellee offered nc evidence to rebut the 
testimony of these experts who attempted to explain the cause of 
the accident. Appellant now insists that there is no conflict in 


the evidence relative to the existence or nonexistence of the cause 
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of the accident; that the evidence of the experts overcome the 
presumption of negligence, and for these reasons the verdict should 
have been in favor of the appellant, and for that reason the 
judgment must be reversed. 

fhe evidence shows that the car was of a large type, had 
double trucks, with a vestibule in each end. There were steps at 
each end which folded up. The car had stopped shortly before the 
accident, and had just started and was moving slowly at the time of 
the accident. Just prior thereto, the overhead blew out, and the 
motorman knocked it back into place. When it blew out there was a 
flash. The motorman was a man of several years' experience, and 
testified that the car was working properly that morning. The blaze 
shot out from the top of the controller box which was in the front 
end of the car. This controller box was about thirty-six inches 
high, eighteen inches wide and eight inches thick. It had a cast 
iron back, brass tap, and the sides and front weré sheet iron. On 
the inside was a main cylinder and a reverse cylinder. The box 
was lined with asbestos. On top of the box were levers used for 
reversing the car, and for turning the current on and off. The 
current was turned on by means of a lever attached to a shaft, and 
to this was attached what are known as fingers — on a wood 
block, with segments on the reverse cylinder likewise mounted. 
The fingers are operated by_wires directly from the circuit-breaker 
to the top or trolley finger in the controller. As soon as the fire 
shot out of the top of the controller box, the motorman threw off 
the overhead and went to the rear of the car and pulled the trolley 
from the wire. When he threw the circuit breaker, he disconnected 
the current from the controller box, and the pulling of the trolley 
pole had no effect. 

Willis R. Hill was an expert witness for appellant. JHe 
testified that he was familiar with the construction of the overhead 
Gircuit-breaker, and the electrical equipment, together with the K-10 


controller; that this type of controller was in general use, and that 
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all were of the same construction; that a blow-out is usually caused 
by metallic gas which forms in the controller, that a copper vapor 
forms in the space between the case and fingers where the circuit 

is broken, there is an arc which forms this gas and causes a 

Short circuit which caused an explosion or burning in the controller. 
He testified that there was no way to prevent this and operate the 
car, that there was no way by which it could be detected by inspection, 
and there was no way a warning could be given of an explosion; thst 
there was considerable heat developed in the arc, and sometimes this 
heat was great enough to melt the covering, bum a. hole through the 
Sheet covering and melt the asbestos; that there was no way to 
construct the controller to prevent these fumes from forming, and 

no way to determine in advance when an explosion would take place. 

He testified that the cause of this explosion was an are in the 
controller, and that an are is a breaking of the current. 

H. A. Barbero, an expert, called on behalf of appellant, 
testified thag there must be an are before there can be an explosion. 
That an arc may be formed in the controller by the following causes: 
By throwing the controller to an off position too quickly, which 
may be done by the motorman with the handle, by a grounded field, 
by @ grounded cable anywhere on the car, by an improper connection 
of an armature, by a brush in the field which is off of the neutral 
point; that where there is a rheostat field the electricity may jump 
across and cause an are in the controller; that where a segment is 
off or not properly adjusted, the fingers in the controller might 
cut off the current; that a broken rheostat, under certain conditions, 
might set up an arc; that a grounded armature might cause an are in 
the controller; that an open circuit in the armeture would sometimes 
cause a flash to the brush holder and it might jump across to the 
ground. 

While negligence is never to be presumed, yet the circum— 
Stances surrounding a case where the doctrine of res ipsa loquitor 


applies may constitute evidence from which negligence may be found. 
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Where the facts are within the maxim of res ipsa loquitor, proof of 
the circumstances surrounding such a case and of the injury, 
constitute a prima facie case of negligence, and will justify a 
verdict, unless such prima facie case is overcome by proof showing 
the party charged is not at feult. Barnes vs. Danville Street 
Reilway and Light Company, 235 Ill. 566. Where an injury occurs to 
@ person, who is & passenger in the exercise of ordinary care upon 
the csr of a common carrier, by some defect in the’ machinery wholly 
under the control of the carrier, a prima facie case off negligence 
on the part of the carrier is established, and the burden of proof 
is upon the carrier to show that the accident was without fault. 
North Chicago Street Railway Co. vs. Cotton, 140 111. 486; Union 
Traction Co. vs. Newmiller, 215 lll. 383; Chicago City Railway Co. 
vs. Barker, 209 111. 321; Chicago Union Traction Co. vs. Giese, 229 
Ill. 260; Feldman vs. Chicago hailways Co., 269 Ill. 25. The burden 
rests upon the defendant to overcome the presumption of negligence 
arising from the circumstances of the particular case. Feldman vs. 
Chicago Railways Coi, 289 Ill. 25; Kanter vs. St. Louis, Springfield 
and Peoria Railroad Co., 218 Ill. App. 565; Klaustermeier vs. 5t. 
Louis, Springfield and Peoria Railroad Go., 222 Ill. App. 574. 

In support of its contention that the testimony of the 
appellant overcome the legal presumption of negligence and should 
be controlling in this case, appellant cited the case of Garner vs. 
Chicago Consolidated Traction Company, 150 Ili. App. 149, which is 
@ ease quite similar to this case. The judgment in that case was 
reversed because of an error in & ruling on evidence, but the evidence 
showed that flames from the controller could only have occurred in 
certain ways which were beyond the control of the defendant and its 
servants. For that reason, it was held thet the legal presumption 
that the defendant was guilty of negligence was overcome by the 
-evidence and that the judgment could not be sustained. Theat, 
however, is not the condition of the record in this case. the 


facts presented on behalf of the appeilee were sufficient to make 


. 


to toorqg ,totivpol wsqi aot TO mixan odd aldviw ore etoat out oven 
eUTutot eft to baa soso o douse gatbavorise seonatemrox to 
8 Vilteut [ftw bos ,vonsyifsen to oedd > fost enitcg 2 etet 










aniwode tootg yd em’sicvo el Sano oloat atin dove abelay , * 
toors@ elfftvasl .ev weuts& Ccost Je fon at “bogtads u . 

of exvooo yrstnt ns st]efW .83¢ .f£fI SES , yuaqmod tagit ue * 
soul ersd Yrsittbto to ‘waloiexe oH A! Tegneataq a a) odw —* 
Ulfodw yrentdosa ‘edt at toeteh smog yd ,t9l11 580" nommoo 2 to ee 
sonegilgen ‘ko 8289 etost smixtq a vrelttee ed} to Lortnco ott 
too to nobtud edt bos’ ,bedeildatee ei selrteo ext to freq @ 4 
-timst twodtiw saw tnebloos edd Jedy woke ot telrtao ad? ‘noah et 
moti ;s8h .ffT OsL~,motfod wav 1.00 yewltall teetF2 opsottd adroit 
260 yowfted yriO ogacid ;See . ffl ars ,Yotctuwell Jay 2090's 2 
eas ,deei wav 400 HottosrT wotoT ogsoidd i ike’. rer eos? xem at 
mehusd offT «2S tl 6a ..069 exyeultel ogadigo .eF ‘naaiblet ; | 







Ma 


sonentiwen to aottgnseerq sf} omooreve of txabnoteb edd oq _— 
.ev nmanile€ 9889 talvettxrsq odd to @edastausotto edt mort” 
blottantaqé /atsol .s2-.6v wethed ;88 .LIT O88 .s0D ayswilal Oy 
.t@ savirebomretenslk {288 .qqd. Ctr ers’, .0d — aiaees ae 
sbVE .qqh stLT S88 °,.09 HeotLtai sltoel bas blettgabic® vetsot 

od¢ ‘to ymouttact od tude WoLtietdoe eff Yo tvodame at! 
bisode bas sotog i Lg ort to oolsquskote faye en? omoérevo. tet tecda 
.y tonte® to seso edt Setlo tmalfoqgs ,euso Sitt at ‘jus ttdzente We 
at dotitw ,@hf .cqA ffl O8f ,yaeqmdd hottostT Betebltoaaod ‘ogeemle 
ew esac stadt mi ttromgint off .daso alat of rericte stiup onsd 8 








‘ wrico oad. 22a 8 d 
eonebtrve oft tud ,somebtve to gatfur a at torré as to ounrsoed boare vor 


at Bexio0sco eved Yio Blsoo tolLlortaoo off mort somett todd ‘bowed 
ari bes tashbacted edd to LCorsnos aft Buoyed etow dobtw aysw nite 

nottqmssetq fagel edt tadt Bled saw FI , foaser tedt sof — — 

edt yd emootevo asw eonsaifyen To ytilog eew taebaoteb oft fade 

tad?) «=. Bontateve 8d You bfyoo Suemgist off tad? Bas oonehive- 

off coves elit nt Srodet off To Kolyibsoo of ‘ton ‘ef “revewed: 

' @taw, of teototttoe orew oefteq¢a od? YO Yladed ao Bednetiosn Seout 


26 


a prima facie case in her favor. She offered no evidence tending 
to prove the negligence charged in the declaration, but the presumption 
of law was in her favor on that point. At the close of the evidence 
on behalf of the appellee, the appellant offered the testimony of 
these expert witnesses who attempted to prove such a state of facts 
as showed that the accident was caused through no fault of the 
appellant or its agents. If the evidence of these experts did 
show that the accident was caused through no fault of the appellant, 
then this judgment could not be sustained, but we do not think the 
evidence offered on behalf of appellant was sufficient to cvercome 
the prima facie case made by the appellee. The testimony of these 
experts shows that this accident was caused by an are in the 
— This arc might have been caused by many different 
things as testified to by these witnesses, several of which were 
within the power of appellant to control. Under this evidence it 
might have been caused by the negligent operation of the car by the 
motorman, or it might have been caused by defective parts of the 
machinery. If the evidence on behalf of the appellant did not over- 
come the prima facie case made by the appellee, or there was a 
conflict in the egidence as to the cause of this injury, it then 
was a question of fact for the jury to determine what was the cause 
of the injury. We think that is the condition of this record. It 
was a question of fact for the jury to say what was the cause of 
the injury, and under the conflicting evidence, we cannot say the 
verdict is not in accordance with the evidence. 

The sixth instruction told the jury that if they believed 
from the preponderance of the evidence that the plaintiff was 4 
passenger on one of defendant's cars, and suddenly there was an 
explosion, and fire burst from the controller while the car was 
being operated, that there wes raised from the fact of the fire 
breaking out of the controlier, a presumption that the defendant, 
or its agents, were negligent, and that the burden of proof wes 


_ upon the defendant to furnish evidence sufficient to rebut the 
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— that the defendant or its servants failed to use due care 
at’the time of said occurrence. Appellant's objection to this 
instruction is that it assumes that there was no evidence rebuttin 
the presumption of negligence; that the sufficiency of the evidence 
to rebut was a question of law for the court and not one of fact 

for the jury; that the presumption arises from the nature of the 
accident and not from the mere fact of tnekosttent having happened. 
We have examined the authorities cited for and against this instruction, 
and we find that they are not entirely in harmony relative to the 
presumption arising from the fact that an accident took place, 

There are some expressions in some of the cases which would justify 
this instruction, while in others the language of the instruction 
does not come within the rules of law announced. The authorities 
sustaining the lunguage used in this instruction are North Chicago 
Street Railway Company vs. Cotton, 140 Ill. 486; Chicago Union 
Traction Ce. vs. Giese, 229 Ill. 260; Feldman vs. Chicago Railways 
Company, 289 Ill. 25. The cases to which our attention has been 
called which do not justify this instruction are Vischer vs. iailway 
Company, 256 Ill. 572; Barnes vs. Danville Street Kailway and Light 
Company, 235 Ill. 566. We do not think this instruction was of so 
much importance as to work a reversal, even though it be conceded 
that it is not exactly accurate. There were other instructions 
given covering the doctrine of res ipsa loquitor whieh were 
sufficient to fully inform the jury as to the rules of law applicable 
to this doctrine, and we do not think the jury was misled by the 
instruction as given. 

Complaint is made of the seventh instruction which is 
predicated upon the evidence tending to show that the defendant through 
its servants negligently, carelessly and improperly drove, ran, 
managed and operated a car so that it emitted fire from the controller 
and front end. The instruction is based upon the doctrine of negli- 
gence. If contains all of the elements necessary for a recovery, and 


therefore properly directed a verdict. We do not think it is 
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subject to the criticism of the appellant that it ignores the 
appellant's defense, or that when taken in connection with the 
sizth instruction it was erroneous. The eighth instruction among 
other things told the jury that if they believe the fire was 
calculated to and did frighten the other persons in the car, they 
should find appellant guilty. The criticism is because of the use 
of the word "calculated". The instruction recites all of the facts 
necessary to. entitle appellee tc recover. The word calculated has 
& well known meaning snd as used on this instruction was not 
erroneous and had no tendency to mislead the jury. The ninth 
instruction is criticised, but it is sustained by the case of Union 
Traction Co. vs. Newmiller, 215 Ill. 383. 

We find no reversible error and the judgment will be 


affirmed. 


Judgement affirmed. 
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Peter Grabow, Administrator of the 


Estate of George Grabow, deceased, 


Apellee, 
vs. Appeal from the Cireuit 
Chicago and Alton Railroad Company, Court of Will County. 
Appellant. 


Partlow, Je 


Appellee, Peter Grabow, as administrator of the estate 
of George Grabow, deceased, began suit in the circuit court of 
Will county against appellent, the Chicago and Alton Railgsoad 
Company, to recover damages for the death of George Grabow. There 
was a trial by jury, verdict for the appellee for $2500.00, and an 
appeal has been prosecuted to review the judgment rendered upon 
the verdict. 

The accident occurred on January 10, 1921, about 4:40 
o'clock in the afternoon at the crossing of appellant's track with 
the main highwey in the village of Komeo, which is about eight miles 
north of Joliet, in Will county. The railroad runs north and south 
and the highway extends east and west. On the north side of the 
highwey just east of the railroad was Tony Kotchen's soft drink 
parlor. Directly cpposite on the south side of the highway was 
Mitchell's store, which was about thirty-eight fect wide. Hast of 
Mitchell's store there was a yard or driveway, and east of the yard 
was @ carriage shed. Just west of Mitchell's store there were two 
tracks of the Chicago and Joliet Electric Kailway Company. From 
the west line of Mitchell's store to the east line of the interurban 
track was 12.8 feet. The grade from the carriage shed to the 
interurban track was about ten per cent, or eight feet. Appellant's 


tracks were west of the interurban track. From the east rail of 
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the interurban track to the east rail of appellant's track was 58.3 
feet. Appellant had two tracks, a north bound or east track and 
a south bound or west track. There was a small grade from the west 
line of Mitchell's store to the appellant's track. On the south 
Side of the highway between the interurban tracks and the appellant's 
tracks there was a platform twelve by sixteen fect, which was used 
for loawing milk. This platform was about four and one-half feet 
above the ground and the east and south sides were boarded up and 
there was a roof over it. There was a line of telephone polesblong 
the interurban right of way just east of the appvellent's east line, 
which poles were about seventy-five feet apart. From appellant's 
east right of way line to the east line of the milk platform was 
sixteen and one-half feet, and in this syace there were some 
obstructions and debris which obstructed the view to the south to a 
certain extent. There were no gates at the crossing and no flagman. 
On the north side of the highway east of appellant's track there was 
a sign with theWord "Stop” on it, and a similar sign was on the 
south side of the highway west of the tracks. On the west side of 
the tracks there was a post on which there was an electric bell er 
gong. When trains coming from the south reached a point two 
thousand feet south of the crossing, the bell started to ring and 
continued to ring until the last car had passed over the crossing 
some thirty or forty feet. 

There had been a feam sale near Romeo the day of the 
accident, and a number of men who had attended the salewere in 
Tony Kotchen's soft drink parlor. Charles Grabow, a brother of the 
deceased, had been in Chicago during the day and returned on an 
interurban car and got off at this crossing about 4:30 in the 
affternoone He met his brother, the deceased, George Grabow, and 
they went into Tony Xotchen's place where they remained for a few 
minutes. They then crossed the street to the driveway east of 
Mitchell's store where there was a new Chevrolet touring car belonging 


to the-deceased. They got into the car, backed it out into the 
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highway and started west. George Grabow was driving and there is 
some dispute as to whether or not all of the side curtains were 
on the car. GeorgeGrabow sat in the front seat on the left hand 
side. The automobile proceeded west across the interurban tracks 
and onto the railroad track. It was struck by a north bound 
passenger train running about forty to sixty miles per hour. The 
automobile was demolished. George Grabow was killed, and Charles 
Grabow was injured, rendered unconscious, and removed to a hospital. 
| The declaration consisted of three counts. The first count 
charged a failure to ring a bell and sound » whistle as provided by 
the statute. The second count charged that the electric crossing 
bell was not in good condition and repair and did not ring upon the 
approach of the train. The third count charged the overation of the 
train at a high and dangerous rate of speed. 

As ground for reversal appellant contends that the evidence 
does not show it was guilty of the negligence charged in the 
declaration; that the evidence shows the engine bell was ringing, 
the whistle was blown at the whistling post south of the crossing, 
as provided by law, and the crossing bell was ringing; that the 
evidence fails to show that the speed of the train was the proximate 
ecsuse of the injury; that the evidence shows the deceased was suilty 
of contributory dep eens for the reason that his car was entirely 
enclosed by curtains, he drove down to the track at twenty miles 
per hour, did not stop as required by the stop signal, but proceeded 
to cross the track in spite of all the warnings. Error is also 
assigned on the are evidence and instructions. 

As is usually the case in actions of this kind, the evidence 
upon all of these points is in considerable conflict. When the 
automobile backed out of the driveway and started west towards the 
railroad track, it is undisputed that both rear side curtains were 
on the car. There is a conflict in the evidence as to whether the 
Side curtains were on in front. Some of the witnessess say the left 


hand curtain was not on, others say the right hand curtain was not 
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on, and still others say both curtains were on. Two witnesses, who 
were in Mitchell's store, testified that when the sutomobile passed 
the store it was going twenty miles per hour. Several other witnesses 
could not estimate its speed, while still others testified it was 
going at a modezate speed. At first Charles Grabow testified the 
automobile was pune just before reaching the appellant's tracks, 
bus he afterwards changed this statement and Said it slowed down 
before it reached the tracks. All the other evidence is that it 

did not stop when it reached the tracks, and the great preponderance 
of the evidence is that it did not Slow down before it reached the 
tracks but went right across at the same rate of speed. 

There is a conflict in the evidence as to whether the bell 
and whistle on the locomotive were scunded and whether the bell on 
the crossing was ringing. The engineer and fireman testified the 
bell and whistle on the locomotive were sounded. The porter on the 
train testified the whistle was sounded, as did also two passengers 
on the train. Charles Schraeder, who was standing just west of the: 
erossing near the crossing beil, with his sister Louise, a girl 
fifteen years old, waiting for the train to pass, testified he heard 
the whistle at the whistling post south of the crossing, and the 
erossing bell was ringing as the train came up to the crossing. ‘his 
witness was probably closer than eny other witness who testified on 
behalf of the appellee. Frown Mitchell, who was in the Mitchell 
store, and the flagman on the train, testified the crossing bell 
was ringing. Louise Schraeder testified that just before the train 
struck the sutomobile the crossing bell was ringing but she did not 
hear it prior to that time. She did not hear the whistle or bell 
on the engine but said they might have been ringing. John P. Williams 
and Fred Boehme, who were in Tony Kotchen's place with the doors 
closed, Arthur E. Webber, who was two blocks west of the crossing, 
and Charles Grabow testified they heard no signals given before the 
accident. The first three modified their statement on cross- 


examination by saying they were not paying any particular attention, 
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and were not sure about signals having been given. The evidence of 
both Williems and Grabow was further weakened by written statements 
they had made to the claim agent of the appellant prior to the 
trial, in which Williams said he did not know whether the bell was 
ringing or not, and Grabow said when he and the deceased started 
west to cross the tracks he did not remember anything further until 
he found himself in the hospital; that he could not say whether or 
not the engine bell was ringing, or a whistle had been sounded, and 
he could not testify regarding the speed of the train. Edward ede. 
testified that on the morning of the accident, about six O'clock, 
while he was at the crossing waiting for a street car to go to Joliet, 
he noticed trains going over the crossing aud the crossing bell did 
not ring until the trains hit the crossing. He testified that on 
January 8, two days before the accident, the crossing bedl did not 
ring until the trein hit the crossing. On eross-examination he 
stated that as the train went north that morning the bell aid not 
start to ring until the engine hit the crossing, and it stopped 
ringing as the last coach went over the crossing. Evidence was 
produced, however, to show that at the coroner's inguest he testified 
the crossing bell did not ring when the north bound train approached 
the crossing until after the last coach hed crossed, and it continued 
to ring until the train had passed outside of the cireuit about 
one-half mile. John Tcharski was the signal maintainer in charge 

of the inspection of this eleetric bell, and Edwsrd Conklin was his 
helper. The first witness testified he inspected the crossing bell 
on Saturday before The accident, and on the day after the accidenxt, 
and it was in good working condition, and he is corroborated by 
Conklin, who was present when the inspections were made. After the 
deceased was struck the train backed tp to the crossing and remained 
for almost an hour, dring which time the crossing bell rang 
continuously. The evidence shows that at the time of the accident 


the train was running from forty to sixty miles per hour. 
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For the reason that this judgment will have to be reversed 
and the cause remanded, we purposely refrain from commenting on the 
facts in this case, and content ourselves with simply stating the 
facts for the purpose of showing the condition of the evidence. 

With the evidenee in such sharp corflict, it was of the utmost 
importance that the jury should have been accurately instructed as 

to the law applicable to these facts. The sixth instruction given 

on behalf of the appellee is as follows: "The court instructs the 
jury that the burden of proof or preponderance of the evidence is 

not determined alone by the number of witnesses testifying on either 
Side. You are the judges of the credibility of the witnesses and 

the law is that where a number of witnesses testify directly opposite 
to each other, the jury are not necessarily bound to regard the 
weight of the evidence as evenly balanced. The jury have a right 

to determine from the appearance of the witnesses on the stand, 

their manner of testifying, their apparent candor and fairness, or 
lack thereof, their interest in the result of the suit, if any, their 
opportunity of knowing the fact@ and circumstances to which they 
testify, their spparent intelligence, or lack thereof, as shown by 
the evidence, and the number of witnesses testifying to ary particular 
fact or state of facts, and from sll of the evidence in thepase say 
which witnesses are the more worthy of belief and credit their 
testimony accordingly." This instruction deals with the burden of 
proof, the preponderance of the evidence and the credibility of the 
Witnesses. It was the apparent intention of this instruction to 

Wali the jurty that the preponderance of the evidence is not determined 
alone by the number of witnesses, but that is not what it says. It 
Starts out as an instruction on the preponderance of the evidence, 

but it eoneludes as an instruction on the credibility of witnesses. 

In the first sentence it tells the jury that the burden of procf or 
preponderance of the evidence is not determined alone from the number 
of witnesses testifying on either side. From the language used the | 


jury might think that the burden of proof end the preponderance of’ 





¢ 



























“feetover od of oved ILiw trommbrt eltt tedt¢ noseot aft 10f © 
eft #6 gittvommoon mott tlatter ylesoqtsq ow ,fobnaner eawen « it 5 
edt gnivete ylemte dtiw eevieexso tnetnoe bme ,seao wif? oi 
soonebive edt to nottibade odd gutwode to saogrsg edd xOt 
seomts edf to caw tr ,totitvoo qtades doss ot sonehive 6 + 1a i 


an betowrtent yLetemeos med evad blyode yrst edt tad? oom 
nevig aotterrtect dixie ef? .atoat esedt ot ofdaeilqas wal 
edt stosttent tusco oft" s:ewotlfot as at selfleqqa eit to fT, 
at edmebtve edd to eonerabmogetg to toorq to mebiwd edt 4: dtd v 
Toitie no gaiytiteed seseentiw to tedman edt yd anole beri 3 
b 


bos eoaaentiw oft to ytilidibere eft to eeghut edt ets woY™, 
etisocqo yftoerih (titeey eoamentiw to reds s eterw tedd et” af 


vee ere eh Ue?) Ul 


se &. 


Ht 


@ * F 
- % i 2 
€ 


) ° 
¢ s 
an 1 


_ 


édgit e ova yiwt od? .boonelad qineve es sanobive oft to ti 


eit Dreger of bayod yitisescesen tom ers Yrst oft , reso f 


» 
* 


‘J 


-buets oft nO aseesntiw adg to eonsiscqqs oid mo1t emliarreds 

19 , Se0attst faa tobase tnetecqs thedd ,aniytiteet to tontem ot 
atiedt ,yna TL ,tive edt to tiseer ont ai teotednt xtedt tooteit 3 : 
vont doldw of esomsteasotlo bas etost edt gatworci to yetavtre 

Uf Mwods es ,Osteds Fos vo ,eonmogiifLotat tnoteqee Tred? aw tt soy 

telwoltiae Ys oF gaiytitest esesentiw to tedmea edt bas, ot xe Wa 

Ye oeadedd mt conebive ed¢ to fis mort bas , bto8t to etate 

tlodt tifero bas tetled to yittow exom odd ore A 

to sebtol edt ddétw aleob nottomrtact etd? "._lantbioods yam 


edd ko ywilidibers edt bae soneblvs ed? to sonmeiebsoqe1q edt toorq 





of mottonttsant etdt to moitnetnt tuetaqqs édéd saw fl “see 
boutors a3 0b tor et conshtvo edd to eonervehbmocety edt tadt yt en . 
«1 ayes tf tadw don 6t tad? tod , soaventiw to tedmpa eds yd ao 
,20nebive edt to sonetebaoqety odt oO aottomteant as @a deo. 
-Gsceentiw to ysiiidtbere edt ao nottorttenl ms sa Gebslomoe ti” 
10 Yoorq to mebiad edd tant ytot edt effet #1 eonmetnes tort edt a 








xeénan edd wort onofa bontmteteb ton et eonebive ont to eon ss 9. x 
ods beaw egengnal oft aotl .obte teddie mo- “guytiseot | 


on. al 
* 


eonmeavehnonayva adt firraw Daawn Ga weheord att sacs 


27 


the evidence wean the same, which is not true. ‘It in effect tells 
the jury that the burden of proof is net determined alone from the . 
number of witnesses. It then tells the jury that they are the 
judges of the credibility of thdwitnesses, and that where a number 
of witnesses testify directly opposite te each other, the jury are 
not necessarily bound to regard the weight of the evidence as evenly 
balenced, but it does not tell the jury how the preponderance is to 
be determined under such circumstances. The instruction then tells 
the jury they have a right to determine from the appearance of the 
witness on the stand, and then enumerates several other things, but 
at the end of this sentence the instruction fails to tell the jury 
what they have a cight to determine. But after enumerating these 
several things it coneluées "and from alifor the evidence in the case 
say which witnesses are more worthy", etc. It does not tell the jury 
all of the facts necessary to be considered in determining the 
preponderance of the evidence, and it is confusing in its recital 

of the facts necessary to determine the credibility of thdwitnesses. 
It is not a complete instruction either on burden of proof, 
preponderance of evidence, or credibility of the witnesses. While 
the instruction mentions the number of witnesses as one of the 
elements to be taken into consideration, it feiis to tell the jury 
in specific terms that the number cf witnesses testifying to 2. 
particular fact or state of facts should be eonsidered by the jury 
in determining where the preponderance of the evidence is. fn fact 
from the lenguage used it is impossible to tell whether the reference 
to the number of witnesses relates to the preponderance of the - 
evidence or the credibility of the witnesses. Meny cases have 

been reversed because the instructions on preponderance of evidence » 
omitted the element of the number of witnesses. Chicago Union 
Traction Co. vs. Hempe, 228 111.346; Lyons vs. Eyerson, 242 Ill. 

409. No othe. instruction was given telling the jury whet 


constituted a2 oreponderanee of the evidence, or which directed the 
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jury how to determine the credibility of witnesses. The evidence 
was close and it was important that the jury should have been 
properly instructed both as to the preponderance of the evidence and 
the credibility of witnesses. If no instruction had been given on 
either of these questions no error would have been committed, but 
any instruction which wes given should have announced a correct 
rule of law and not mislead the jury. As the Supreme Court said in 
Noone vs. Olehy, 297 Ill. 160. "The whole effect of the instruction 
is to minimize the influence of the number of witnesses and encourage 
the jury to disregard this element." The sixth instruction was so 
erroneous, misleading and uncertain ss to necessitate a reversal of 
the judgment. 

Appellant contends that because of the failure cf the 
deceased to stop before crossing the tracks in obedience to the 
Stop signal which was on the post just east of the track, that he 
was guilty ef negligence as a matter of law and a recovery is barred 
because of this fact. In support of this vosition it cites Lindhout 
vs. Director General, 224 Ill. App. 626. It that case there was a 
stop signal at a distance of three hundred feet from the crossing, 
&S provided by section 145a and 145b of chaper 121, Cahill's statutes, 
page 3005. Upon examination it will be founda that thesectious 
referred to only appiy to grade crossings on public highways over 
railroads outside of the corporate limits of cities and villages. 
The crossing in question is within the corporate limits of the 
village of Romeo, and for that reason these sections of the statute 
did not apply. These sections provide that signal posts on the 
highway shall be placed at a distance of three hundred feet on either 
Side of the crossing. The stop signals in guestion were within three 
hundred feet of the crossing and did not comply with the stetute. 
Even if the statute was applicable, there is no evidence that these 
stop signals on this crossing were put there by authority of the 
public utilities commission, as provided in thestatute. If they 
were not established as provided in the statute, their effect was 


not the same as in the case cited. If they weré put there by eny 
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other authority than the one provided in the statute, the rule laid 
down in the Lindhout case would not apply. For these reasons the 
deceased, 48 a matter of Law, was not guilty of contributory 
negligence. 

Hor the errors indicated the judgment will be reversed 


and the cause remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, |... 
SECOND DISTRICT. 88. 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 

said Appellate Court. at Ottawa, this Je Ch day of 
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AT A TERM OF THE APPELLATE COURT, 


‘Begun and held at Ottawa, on Tuesday, the third day of October, 


in the year of our Lord one thousand nine hundred and 


twenty-two, within and for the Second District of the State 


of Illinois: 


Present--The Hon. NORMAN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 


Hon. THOMAS Af. JETT, Justice. 


JUSTUS L. JOHNSON, Clerk. 
CURT S. AYERS, SHeriff. 








BE IT REMEMBERED, that afterwards, to-wit: on 


the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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E. Bills, 
appellee, : 
Appeal from the Circuit Court 
VB. 
of Livingston County. 
Mrs. Andrew Eggenberger, 


appellant, 


Partlow, J» 

Appellee, E. Bilis, began an action of trespass on the case 
on promises in the circuit court of Livingston county against the 
appellant, Mrs. Andrew Fegenberger. There was a trial by jury, 
verdict for the appellee for $1391.20, judgment on the verdict, 
and this appeal was prosecuted. 

The evidence shows that the appellant, who lives in Odell, 
Illinois, on March 19, 1921, entered into a written contract with 
the appellee and Leslie Bills, his son, both of whom lived in Fair- 
bury, Illinois, by the terms of which contract the appellee agreed 
to put down for appellant on her farm, an eighteen inch, sewer pipe 
well for $3.00 per foot, or to drill a well for $3.00 per foot for 
the work thereon. Sewer pipe, or six inch well casing, was to be 
furnished by the appeliee. In case it was necessary to curb the 
well, appelice was to receive an additional compensation of fifty 
cénts per foot for the actual number of feet curbed. The curbing 
material was to be furnished by the appellant who was also to fur-e 
hish board for the appellee and his helpers, free of charge. The 
sewer til e was to be furnished by the appellee at $1.373 per foot. 
Appellant agreed to haul the tile, or if a drill was used, she was 
to haul the casing and pay $1.00 per foot for six inch casing. Appellee 
agreed to provide a well that would furnish ten barrels of water at 
one pumping, or twenty barrels at two pumpings within twenty four 
hours, and was to receive no pay if he stopped boring or drilling 
of his own accord. Payment was to bernmade as soon as the well com- 
plied with the contract. Appellee agreed to keep the well in condi- 


tion to furnish the amount of water stipulated for two years, free 


ae 


fe sart 

Siitad .@ 

,eelleqge 

xoD tiuottd edt mort [seqgAé r 
.Ytauod aetepatvid to eF inged 

,Tegitsdaeget werbaa -e7M 

<taelfeqqes 

«& ,wolttet 


Tego 


seso sit ao sesgestd to moftos ae asysd ~eiitd .2 sel Léqqh 
edt tentaps ytavoo aotennivid to taco tivoxto add at esetsorq ao 
etist yo Leivt s eew stodT .regredaegg! werboA e ,taaelisqqe 


~totbzev edt a0 taowgbut .0&.f0EL3 rot selfsaqs edt tot fotbrey 
-betvoezorq saw Leeqqs aidt Bas 





,lfebO at sevil odw .émelLeoqqs edt tsdt awode eoasbive sdT 
ddtw toettcoo nodtizw e« otat berstme ,f60L .@f dotel mo ,aloakifl 
-xie% at Bevtl modw to dtod .moe atd ,alisa etfeel bas esiieags edt 
boewpe eelloqae ad¢ toettaoo Hotdw to amret edt yd ,atoni(Ll ,yted 
eqtq rewee ,domt needdgie as ,mist rsd ao tasileqqe tot awob tuq of 
tot toot req 00.8§ tot [Lew s [Linch of to ,toot req 00.6% 20% Liew 
ed of sew .gateeo Ilew dont aka to ,eqgiq tewe® .sostadt Atow Sd? 
ed? dxuo of wladiwe edt sew tt eee af .celleqqe edt yd bedetamw? 
witit to nottseneqmoo Lanoitibbs as evioostr ot esaw eolleqqs \iiew 
galtdao efT .bedruo test to tedmyna [estos edt rot toot 18q SBxRBO 
-wt of osle acw ofw tnalloqgs edt yd bodetawt od of eaw Salrotas 
eff .egtade to sett ,eteqled etd Sas sslleqqs edt rot brsed deta 
.toot toq seileqgs edt yo bedeiawt ed of saw e [it owes 
ecw ode ,beow eaw [fitch o tt to ,eLit ed? Lesd ot boetgs tnalieqga 
eelLeqgA .grtsao dont xte rot toot req 00.L$ yaq bas yateso ed? fusd of 
te tot¢ew to elettsd ast detawt blwow tadt {iow 2 ebivotq of Bestge 
wot yfaort aidtétw apalqueg owt te elsrred ytcoewt to .paiquaq eco 
galifizh 10 gniiod beqgote ed tl ysq om Svivoer ot aaw bus ,.emtod 
-moo [few sit ee cooe a2 ebameed of saw fmomysT .bxooos avo eli to 
-ibtoo at Ilew edt qoual of beetga eeileqqA .toastaco ait déiw beltig 
eer .exacy ows 10k betalugite tetew Lo tuvoms sd¢ deinzwt of molt 





of cost. Appellant reserved the right to stop the boring or drili- 
ing at any time, or at any depth, and in such case appellee was to 
receive half price or $1.50 for every foot bored or drilled. 
Appellee shortly after the signing of the contract went upon 
the farm with his boring machine, which was operated by mule power, 
and bored to a depth of 104 feet, in which was placed an eighteen 
inch sewer tile. On April 30, 1981, the son, Leslie Bills, moved 
onto the place with his drilling machine, which was operated by 
steam, and drilled a six inch hole to a depth of 3535 feet from the 
top of the ground, and a four and one-half inch hole from that point 
to the bottom of the well, which had a total depth of 580 feet. 
Appellee claims that the well, when completed, consisted of an 
eighteen inch tile for 104 feet, six inch cashhg for 83 feet, four 
and one half inch casing for 356 feet, and from that point to the 
bottom of the well there was a four and one-half inch hole which was 
in solid rock and not cased. At a depth of about 300 fect, the evi- © 
dence on behalf of the appellee shows that Andrew Egsenberger, who 
was in charge of the work for his wife, inquired of Leslie Bills 
as to whether or not he had any water. Bilis replied that he had 
nothing but a seep, which did not furnish over three barrels of 
water, but that he could save the seep by inserting a four and one- 
half inch casing. Eggenberger said he wanted to save all the water 
he could, and if he could get a little water, enough for house use, 
he would like to save it, ani he told Biils to put in the four and 
one half inch casing which was ordered, and five or six hundred 
holes as large as a match were drilled in the casing to permit the 
seep water to get into the weii. The pipe was left on the ground 
woere the well was drilied and Eggenberger, according to the testi- 
mony of Leslie Bills, was there every other day. The appellee testi- 
fied that he told Fggenberger he could reduce the pipe and seve the 
seep, that he expiained to him about drilling the pipe full of 
holes, and that the effect would be to let i in that gather- 


ed along the rock. He also testified that before using the four and 
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one-half inch casing he went to the appellant ahd shé gave him 


the money to pay for the casing. He told her that if a six inoh 
casing was put in it would shut off the water, and hs could use 
the four and one half inch casing and save water. 

Mr. and Mrs. Eggenberger deny both of these conversations. 
Eggenberger testified that he did not know of the use of the four 
and one half inch casing until Thursday, June 9, which was the 
day he ordered the appellee to quit drilling. Mrs. Iggenberger 
testified that she did not know of the use of the four and one 
half inch casing until the next Friday when Bills figured the 
four and one-half inch casing at $1.04 per foot and submitted 
to her his figures for settlement. Thomas Nance, who was work- 
ing for appellee on the well, testified that during the progress 
of the work, after the four and one half inch casing had been 
placed in the well, Eggenberger talked to him about the well, 
said it would be bad if they had to reduce the casing again, 
and Nance replied that it would be. The drill ran continuously 
by two shifts and they were only making about ten feet every 
twenty four hours. Edward Van Meter the tenant on appellant's 
farm, testified that Eggenberger was standing beside him one day 
when the four and one half inch drill was pulled out of the well 
and was hanging in the air, and Egsenberger asked Leslie Bills 
if they would reduce the well when they got down deeper, and Pills 
6xplained the matter to him. Eggenberger claims that he made four 
visits to the well during the tive it was being drilled. Poth 
appellee and his son testified that the drilling of the holea in 
the pipe in the manner in which it was done was common practice 
with them and that he had followed this practice for thirty five 
years. John Donbier, a well-digger from Odell, testified on 
behalf of appéliant as an expert, that.he had never heard of 
Grilling holes in the casing as was done in this case. 

Appellee continued te drill until Thursday, Jume 9. On 


that afternoon Eggenberger claims that he went to the premises 


and asked appellee how he was progressing. Appellee said that 
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he had very little water, only a barrel or two, just enough for 
drilling. Eggenberger testified that he returned to his home in 
Odell and talked to his wife, then called appellee on the telephone 
and asked him how the well was coming on. Appellee said about the 
same, and Eggenberger, then on behalf of appellant, told appellee 
to stop drilling, which appellee did. Appellee and his son testi- 
fied that the next morning, Friday, June 10, they went to the 
house of appellant and demanded the balanoe due, having previously 
reoeived $470.00. They claimed that the well had enough water to 
furnish the test provided in the contraot. Appellant stated that 
appellee had used a four and one half inch drill and casing and 
had bored holes in the casing contrary to the contract, and that 
she was net obliged to pay him more than one half because she had 
stopped the drilling. Bills and his son testified they returned 
to the appellant's home on Saturday morning and stayed there until 
about four o'ciock in the afternoon, Fggenberger did not appear 
and Mrs. Eggenberger would make no settlement in his absence. 

They were told to come back Monday, and they testified they went 
back Monday and Eggenberger demanded a measurement of the well. 
Bills testified he went back to the farm, fired up the engine and 
in the presence of Eggenberger and his witness, John Donbier, 

the well wes measured. The measurements showed 580 feet. Fogen- 
berger ordered a test, and appellee on Monday afternoon pulled out 
two tanks of water of about twelve barrels each, and told Tggen- 
berger to return next morning for a final test. Fegenberper did 
not come back the next, and on that afternoon appellee me+ Mré and 
Mrs. Eggenberger in the bank at Odell for setthement. Mrs. Eggen= 
berger stated thet her lawyer had advised her she did not need to 
pay appellee anything, but that she would settle for $53.00. 
Appellee testified that he did not know he had enough water to come 
ply with the —— until after appellant ordered him to stop 
Grilling. Several witnesses testificd to the quantity of water in 


excess of the provisions of the contract. 
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The first ground of reversal urged is that the appellee 
declared on the common counts and filed a8 copy of the contract; 
that the evidence shows that the terms of the contract had not 
been complied with and that a four and one-half inch drill anda 
casing was substituted for a six inch drill and casing cea that 
part of the casing had been puhctured with numerous holes, which 
was a departure from the terms of the contract; that in order 
to recover under the common counts on a written contract, it must 
be shown that the contract has been complied with and nothing 
remains to be done but to pay the money, and if recovery is sought 
upon a modification of a contract, then such modifications must 
be specially pleadéd. In support of this contention appellant 
cited City of Peoria vs. Druin-Brambrick Construction Company, 
169 Ill. 36; Hart vs. Carsley Manufacturing Co. 221 Ill. 444, and 
Expanded Metal Fire Proofing Co. vs. Baylee, 233 Ill. 284. Upon 
examination it will be found that noe of these cases support the 
contention here made. The first case waS a contract for paving 
a street. The contract provided for acceptance and approval of 
the work by the city engineer, and it was held that to warrant 
a recovery under the common counts for work done under a contract, 
the plaintiff must hve completely performed his part of the 
contract, and under the pleading he would not be permitted to 
prove an excuse for its non-performance but must expressly allege 
such excuse in his declaration. In the last two cases it was 
held that where a contractor in a building contract had not ob- 
tained the architect's certificate showing the amount due #s re- 
quired by the contract, a recovery cannot be had upon the common 
counts, put the declaration must set up the contract, aver the 
performance, and state the reason why the certificate has not 
been obtained. 

On the other hand, it has been repeatedly held that a 
recovery on a special contract may be had under the common counts 
where payment is the only duty remaining unperformed, and the 
_ contract may be read in evidence to determine its terms and 
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thé measure of damages. Shepard ve. Mills, 173 Ill. 333; Evans 
vs. Howell, 311 Ill. 85; Concord Apartment House Company vs. 
O'Brien, 688 Ill. 360; Expanded Metal Fire Proofing Co. va. Boyce 
283 Ill. 209; Peterson vs. Pusey, 337 Ill. 3209. It has algo 

been held that a substential compliance with the terms of a 
contract was sufficient, and where there has been no wilfull 
departure from the terms of the contract and no omission in 
€ssential points and the contract has been honestly and faith- 
fully performed in its material and substantial particulars, re- 
covery may be had, even though there have been technical and 
unimportant omissions and defects. Keeler vs. Herr, 157 111. 

57; Bauer vs. Hindley, 232 Til. 319; Erickson vs. Ward 266 Ill. 
259; Mason vg. Griffith, 681 Ill. 255. Substantial means in sub- 
stance, in the main, essential includes material and essential 
parts. A substantial compliance or performance maans a compliance 
with the essential requirements of the contract. Substantial 
performance of the contract means performance in all the essential 
Clements necessary to the accomplishment of the purposé of the 
contract. Péople vs. Omen, 290 Ill, 59. In Peterson vs. Pusey, 
supra, it was held that even though there were slight variations 
in somé portions of the work, under the authorities, the contractor 
could still recover under the common counts. In Concord Apartment 
House Co. vs. O'Brien, supra, it was held that where a building 
contract provided that the superintendent of the building should 
be the agent of the owner, for the purpose of the contract, and 
where the amount due the contractor had been fixed by agreement 

of the parties and set out in the final certificate of the super- 
intendent, the contractor's right to récover on the common counts 
was not defeated because he had made some change in the work at 
the verbal orders of the superintendent, even though the contract 
provided that such orders should be in writing, since such pro— 
vision may be waived by either party. In Erickson vs. Ward, supra, 


it was held that if the owner ordered changes in the work and such 
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changes were made as requested, such changes should not be cone 
sidered as a failure to perform the contract. 

The appellee olaims that he completely performed the con= 
tract except that with the consent of the appellant he had sub- 
stituted four and one half inch pipe for six inch pipe and holes 
had been bored in the pipe. Whether he had in fact complied 
with the contract substantially as therein provided and whether 
the substitution of pipe was by agreement of the parties, was a 
question of fact for the jury. Connelly vs. Wallin, 181 111, 
App. 212, Bauer vs. Hindley, supra; Peterson vs. Pusey, supra; 
Erickson vs. Werd, supra. If the contract had been substantially 
Semplied with and the substitution of pipe was by agreement, then 
the appellee had the right to recover under the common counts, 
and it was not necessary to allere a departure from the terms 
originally agreed upon. We have already set out the principal 
evidence relative to the substitution of the four and one half 
inch pipe and the boring of the holes in the pipe. If the wite 
néss€s on behalf of the appellee are to be believed, this substi-e 
tution was made, and the holes were bored, with the full knowledge 
and consent of the appellant and her husband. The jury saw fit 
to believe these witnesses and we do not think we would be justi- 
fied in disturbing their finding in that regard. On the question 
as to whether the well produced the amount of water required under 
the contract, the evidence on behalf of the appellee was suffi- 
cient to support his contention and no evidence was offered by 
appeliant on that point. The drilling ceased on June 9, 1921. 
Suit was commenced to the October Term, 1931. The exact date of 
‘the trial does not appear, but it was during the January Term, 
1922, probably in February or March. Appellant had seven or 
sight months to test the well and ascertain whether the water 
complied with the contract. Apparently this was not done and 
no evidence was offered on this point, therefore we cannot say 


that this finding of the jury is not supported by bhé evidence. 
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Appellant complains that the court improperly permitted 
counsel for appéllee to ask leading questions, and refused counsel 
for appellant the same privilege. Our attention is called to 
eértain instances in which leading questions were permitted. 

The court should have sustained the objections, out we do not 
think any serious injury wes occasioned thereby. 

Appellant criticises the fuling of the court in permitting 
Leslie Bills to testify from his book or memorandum. He testified 
that the book was in the handwriting of his wife, but that it 
was dictated by him. The book was not offered in evidence, but 
was used to refresh his mémory. The only items testified to by 
him were concerning the amount of tile, and the different sizes 
used in the well. The facts are not disputed on this point, and 
no harm was done by perwitting him to so testify. 

Appéliee's third instruction told the jury thet they had 
nothing to do with the quality of the water procured, and if the 
well, upon test, produced the quantity of the water oalled for, 
the contract was substantially complied with in that regard. 

The quality of the water was not mentioned in the contract, and 
there ig no implied warrenty that the water would be of any 
particular quality. Rankin vs. Weaver, 78 Ill. App. 86. Appel= 
lant complains of the word "test" in this instruction. The lan- 
guage is "If you believe from the evidence the well upon test 
produced the quantity of water called for® etc. There was no 
test made except the one made by appellee. No person would 
misunderstand the méaning of the word test as used in this 
instruction, The word is again used and its meaning defined in 
the appellee's fourth instruction. miigiamm Appellant complains 
of appellee's fourth instruction which advised the jury that in 
order for appellant to take advantage of the provision of the 
contract permitting settlement at the rate of $1.50 per foot, 

it was necessary that she should stop the work before water in 


sufficient quantities to comply with the contract had been 
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secured, and if gurriclent water was secured, without further 
drilling she could not claim the benefit of this provision. 

The right to stop work under the contract must have been exer- 
cised before water was found in order for appellant te take 
advantage of this clause. The evidence shows there was no 
drilling after Eggenberger ordered the work stopred, except 

to clean the sand and debris from the well, There was no error 
in giving this instruction. 

Appeliant complains of the fifth and sixth instructions 
concerning the substantial performance of the contract except 
insofar as the jury might find the contract was modified as to 
the pipe. The only performance which is at all disputed is the 
sudostitution of the smaller pine, and pessibly as to the amount 
of water secured. The jury in appellee's third instruction was 
advised as to what constituted a substantial performance insofar 
se the procuring of the water was concerned. Under the inetruct- 
ions as a whole the jury were fairly instructed and they were 
not misled. 

We find no reversible error and the judgment will be 
affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, | .. = 
SECOND DISTRICT. 88. I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my Office. , 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this Ja Wt day of 
— pee. in the year of our Lord one thousand 


nine hundred and 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of October, 


in the year of our Lord one thousand nine hundred and 


twenty-two, within and for the Second District of.the State 


Ore tiinois:.\ 
- \ 


present--The Hon. \NORMAN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. THOMAS M. JETT, Justice. 
; 


JUSTUS L. JOHNSON, Clerk. 


CURT S. AYERS, Sheriff. 


Fa 
, ⸗ 
⸗ ⸗ 


*F 


BE IT REMEMBERED, that afterwards, to-wit: on 
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WAk 


Clerk’s office of said Court, in the words and figures 


the opinion of the Court was filed in the 


following, to-wit: 
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Richard 0. Sharon, doing 
business as Sharon Coal 
Company, 
Appeal from Circuit 
appellee, 
Court of Peoria County. 
vs. 
Central Illinois Light Company, 
a corporation, 
appsillannt, 


Partlow, J. 


Appellee, Richard 0. Sharon, doing business as Sharon 
Coal Company, began an action of assumpsit in the circuit 
court of Peoria County against appellant, Central Illinois 
Light Company, a corporation, to recover $2312.55, alleged to 
be due for coal delivered to appellant in February, 1918. At 
the close of the evidence, the court directed a verdict for 
appellee for $2312.55 the amount claimed, together with interest 
at five per cent from March 15, 1918, to date, amounting to 


2 
$471.33, judgment was rendered against appellant for $378%.87 
rs 


& 3 


and this appeal was prosecuted. 
On November 12, 1915, the appellant and appellee entered 
into a written contract by the terms of which, from April i, 1916, 
to March 1, 1918, appellee agreed to furnish appellant all of the 
coal required to operate appellant's electric light station at the 
foot of Liberty Street in the city of Peoria. Appelice was to 
keep a sufficient supply of coal available at all times at such 
plant to insure its continuous operation. If appellee failed in 
this, appellant was to purchase such deficiency clsewhere, and 
appellee was to reimburse appeilant for the amount paid in excess 
of the contract price. The price was $1.20 per ton f.o.b. cars 
at appellant's plant. The contract was signed by appellee and 
appellant and under their signatures was the following: "We 


guarantee the fulfillment of this contract by our agent, (signed) 
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Coma Coal Company, by G. W. Solomon, Pres. Big Diamond Coal 
Company, by G. W. Solomon, Pres." 

On May 19, 1917, this contract was modified by another 
written contract which provided that the original contract was 
to stand in all of its terms except as specifically changed or 
modified. The parties specified that the Black Diamond Coal Company 
and the Cora Coal Company were principals in the original contract, 
and that Richard 0. Sharon was their joint and several agent with 
authority to make the original contract and to represent them as 
therein set forth, and to coliect all money due for coal delivered 
under the original contracts as modified. It further provided 
that the price to be paid was to be increased to $1.69 per ton; 
"that the sellers will, constantly, from the date hereon, until 
the S$lst day of March, 1918, deliver in cars the id inch screen— 
ings contracted for, in such quantities as to meet all the 
requirements for screenings" of appeliant at such plant. If 
appellant was required to pay more elsewhere, the sellers were 
to reimburse appellant for the price paid elsewhere in excess 
of $1.20 per ton. This contract was signed by Cora Coal Company 
and Black Diamond Coal Company as principais and appellee as 
agent. 

On February 15, 1918, the original contract as modified, 
was again modified by a written contract which recited that the 
two coal companiés were the sellers and the apoellee was the 
agent of the sellers; that & dispute had arisen between the 
sellers and the buyer as to whether the sellers had furnished 
he buyer sufficient coal to meet its requirements provided 
by the contract, the buyer contending that it had been compelled 
to buy coal elsewhere. The sellers agreed to execute and deliver 
to the buyer their promissory judgement note, dated February 15, 
1918, due October 1, 1918 for $13,000. with interest at sim per 
cent per annum after maturity, the note to be signed by the two 


coal companies and by P. H. Solomon, George Solomon, Edward 
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Solomon, Rovert Solomon, and Henry Solomon. The buyer in con- 
sideration of the execution cof the note, agreed to pay Richard 

O. Sharon, agent of the sellers, according to the terms of the 
contract, for all coal delivered unjer the contract up to and 
including March 31, 1918, at $1.65 per ton. The sellers adknow- 
ledged the payment of all monies due for coai furnished to 

January 31, 1918, at $1.65 per ton, plus freight charges and it 
was further agreed from and after the date of contract, the buyer 
should, before purchasing coal to make up any deficiency under 

its contract, give the sellers, through their agent, Richard 0, 
Sharon, notice of such deficiency sc he might verify such claim 
on the part of the buyer, and check up the amount of coal to be 
purchased to supply the Sale, together with the price paid there- 
for. The buyer acknowledged full payment of all claims against 
the sellers and the agent, Sharon, the basis of which existed 
prior to February 1, 1918, growing out of the prior contract. The 
contract was changed and modificd to mest the provisions of the 
agreement then executed, but all of the terms of the original con- 
tract, not in conflict with the terms and conditions of that 
agreement, were to remain in full force and effect. The power 

and authority given by the sellers to Richard 0. Sharon to collect 
all money due the sellers from the buyer under the terms cf the 
contract were to be irrevccable. 

Appellant contends that the sellers feiled to furnish appellant 
with the amount of coal required by it to operate its plant from 
February 1 to 14, 1918, and that appellant was compelled to buy, 
at a higher market price than that provided in the contract, sixty 
seven cara of coal for immediate use in order to keep the plant 
going. The excess over the contract price for the coal purchased 
was $2313.55. The total bill for coal delivered during the ronth 
of February was $20,353.01. Appellant deducted $3313.55 the 
amount of the loss which it claimed to have sustained, and paid 


the balance of the bill. The coal companies refused to execute 
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a note to cover the $2313.55 and appellant held this amount out 
when it paid its February bill. There is no dispute that appellant 
bought additional coal from other sources, or as to the price paid 
but the appellee contends that he had ample coal available to 

keep the plant in operation and the appellant did not buy outside 
coal on account of his default but bought it — some other 
reason. 

The first question for determination is whether or not the 
contract was violated and as a result thereof appellant was re-— 
quired to expend for extra coal $2312.55 in excess of the contract 
price. With the exception of two exhibi¢a and the testimony of 
one witness relative to the number of tons of coal usually consumed 
by appellant, there was no evidence offered by appellant in support 
of its contention concerning a default under the contract. The 
determination of the question at issue depends, therefor, upon 
the evidence offered by the appellee. It was stipulated that 
during the month of February, 1918, there was delivered to appel-— 
lant, under this contract 8779 tons and 1500 pounds of coal of 
the value of $20,105.63 which, together with a tax of $157.38 
made a total of $20, 2631.01, and that of this amount the appellant 
paid $17,950.45, leaving a balance of $2313.55 umpaid, the amount 
for which this suit was brought. By this stipulation it is there- 
fore admitted that if the appellee was not in default under his 
contract $3312.55 was due from appellant. While the contract 
provided that the price should be f.o.b. cars at appellant's 
plant, &nd that appellee should keep a sufficient supply of coal 
available at all times to insure the continuous operation of 
the plant, the evidence shows that on September 30, 1917, H. N. 
Remington, the purchasing agent of appellant sent a letter to 
John M. Bath, General Superintendent of the Peoria and Pekin 
Union Railway, in which he stated that "our business has grown 
to such an extent that we feel the need of a traffic manager, 


and have employed Mr. W. C. McManus to look out for our shipments. 
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Consequently we shall expect Mr. McManus to order all of the coal 
which arrives in town for us, and will ask that you withdraw such 
instructions as you may have outstanding with reference to the 
Sharon Coal Company and our coal, and substitute instructions 
covering the appointment of Mr. MoManus as our representative. 

Mr. McManus may be reached on Branch 38, Main 3340, during the 
regular business hours of the company, and all reports of any 
incoming loads or matters pertaining to material for this company 
in carloads should be referred to him." A copy of this letter 

wags gent to Richard 0. Sharon. The effect of this letter was to 
revoke the power vested in Sharon to order and have set for un- 
loading, the cars of coal provided for in the contract, and West 
that authority in McManus. McManus under that order was to deter— 
mine what coal was necessary at the plant from day to day, and to 
order coal which was in the yards sent to the plant and placed 

in the bunkers ready for use. After this date, the evidence shows 
that McManus, each morning, went to the office of the appellee, 
and got the numbers of the cars which had arrived in the railroad 
yards to be delivered to appellant, and directed when and where her 
cars should be placed so that the coal could be used by appellant, 
and for this reason Sharon paid no further attention to ordering 
the cars set at appellant's plant. . 

It is conceded that the appellant purchased outside coal 
during the first two weeks of February, but the question is 
whether this coal was purchased on account of appellee's failure 
to furnish a sufficient supply, or whether it was for some other 
reason. Sharon testified that when he found out that outside 
coal was being purchased he had a conversation with Remington 
about it, and Remington said the coal which was being purchased 
was “hang over" coal which had been shoved onto the appellant 
by the public fuel administretor from all of the mines around 


the district; that Remington told appellee not to worry, that 
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the coal which was going in would not be charged against appellee 
on ite contract. Sharon testified that during the first fifteen 
days of February, McManus told Sharon to let the coal come easy, 
as they had so much outside coal coming in, and they were compelled 
to pay demurrage on it, and did not have to pay demurrage on the 
coal coming from the appellee. He testified that February 8 and 
9 appellant diverted five cars of coal furnished by appellee under 
the contract, to the plant at Sycamore, Illinois; testified that 
he was not advised by appellant, or any of its agents, of the 
requirements of coal from day to day; that all of the coal shipped 
in by appellee under the contract was not ordered set by appellant; 
that nobody connected with the appellant evem at any time, during 
the month of February, notified him that he was not furnishing 
sufficient coal, or that more coal was required, or made any com 
plaint of any kind or character. Fred W. Hobbs testified that he 
had a conversation with McManus with reference to the outside coal. 
He asked McManus, at various times, in the early part of Febrigary, 
why appellant was putting in this outside coal when there was coal 
on the tracK in the yards for delivery under the contract. McManus 
replied that the coal was “hang over" coal some of which had been 
there quite awhile, running up demurrage charges, and they wanted 
to get in. None of this evidence was disputxed py appellant. 
Appellee's Exhibit No. 5 was admitted in evidence without ob- 
jection and shows the number of carloads of coal shipped in each 
day, how many of them were delivered to the appellant, what was 
done with the balance, together with the number of cars purchased 
cutside by appellant. This exhibit shows that on February 1, 1918, 
there were seventeen cars in the yard ready to be delivered to 
appellant, six of these cars were set at the appellant's plant 
and were unlcaded, but appellant, notwithstanding this fact, pur— 
chased three car loads of coal, from the outside. On February 2, 
fourtsen cars were in the yard, eight cars were set and two cars 


were purchased from the outside. On February 3, six cars were in 
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the yard, five cars were set and five cars were purchased from 
the outside. on February 4, six cars were in the yard, four 
cars were set, three cars were unloaded, one car was put in 
storage, and seven cars were purchased from the outside. On 
February 5, nine cars were in the yard, one car was set, and 
seven cars were purchased. On February 6, twelve cars were in 
the yards, four cars were set, and nine cars were purchased. On 
February 8, twenty one cars were in the yard, five cars were set, 
four cars were unloaded, one was put in storage, and seven cars 
were purchased. On February 9, eighteen cars were in the yard, 
no cars were set, but nine cars were purchased. On February 10, 
twenty five cars were in the yard, ten cars were pet. on February 
ll, twenty seven cars were in the yard, nine cars were set, five 
cars were unloaded, four put in storage and three were puchased. 
On February 12, twenty four cars were in the yards, seven cars 
were set and five — were unloaded, two were put in storage, 
and three cars were purchased. On February 13, twenty seven 
cars were in the yards, eight were set, and three cars were 
purchased. On February 14, twenty three cars were in the yard, 
eight cars were set, seven cars were unloaded, one was put in 
storage and two were purchased. On February 15, twenty five 
cars were in the yard, twelve were set. On February 21, twenty 
three cars were put in the yards, nine were set and one was 
purchased. On February 22, twenty three cars were in the yard, 
twelve cars were set, and one was purchased. On February 34, 
nine cars were in the yards, five were set and two were purchased. 
Attached to appellee's declaration was a statement of account, 
and the declaration was verified. The general issue was filed, 
and accompanying it was an affidavit which alleged that in February, 
1918, appellee, on different days, failed and refused to deliver 
the quality of coal provided in the contract, that the appellant 
gave the plaintiff notice of such failure and requested that coal 
be forthwith delivered and if it was not delivered that other 
coal would be purchased and the difference charged to the plain- 
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after such notice, purchased the necessary coal at the then ruling 
market price, and in consequence thereof was required to pay 
$3313.55, difference between the contract price and the market 
price. Not a word of evidence was offered by appellant in support 
of this sworn plea. The evidence on behalf of appellee clearly 
made out his case as alleged in his declaration. The mere fact 
that the appellant did purchase sixty seven cars of coal was not 
sufficient to overcome the case made by the appellee. The only 
ground on which the purchase of these sixty seven cars could 
create any liability against the appellee, would be on account 
of the failure of the appellee to keep a sufficient supply of 
coal on hand to insure the continuous operation of the plant. 
Appellee'’s exhibit 5, shows that from February 1 to 34, three 
hundred nine cars were in the railroad yard, subject to the 
orders of the appellant under the contract, and of this number 
only one hundred thirteen were set at appellant's plant ready 
to be unloaded. Appellant concedes that during the month of 
February, two hundred ¢ighty two cars were unloaded at its 
plant, of which two hundred six were delivered by appellee. 
From all of this evidence, the most of which is undisputed, it 
appears that the appellec, at all times, had in the railroad 
yards more than enough cars to supply the plant and to cover 
all of the coal which the appellant claims it was required to 
purchase on the market. It appears that the appellee was ready, 
Willing and able to comply with the contract, that the coal was 
not purchased from the outside bécause of elses default, but 
was purchased for some other réason outside of the contract. 
Appellant insists that the court was in error in allowing 
interest on the amount due. Section 8, Chapter 74 of the Statute 
provides that a creditor shall be allowed interest at the rate 
of five per cent per annum on money withheld by an unreasonable 
and vexatious delay in payment. Mere delay is not sufficient to 


authorize the recovery of interest, but the delay must be both 
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unreasonable and vexatious. Peoria Grape Sugar Company vs. 
Turney, 70 Ill. App. 589; Union Flevated Railway vs. Nixon, 

99 Ill. App, 502; Reeb vs. Bronson, 196 Ill. App. 518; U. S. 
Brewing Company vs. Dolese, 3283 Ill. 588. The question as to 
whether the delay is both unreasonable and vexatious must be 
determined from the facts of the particular case. In some 
cases there might be a difference of opinion from the facts 

as to whether the delay was both unreasonable and vexatious. 
The facts here presented show that the appellee performed his 
contract in full. No evidence was offered by appellant to sus- 
tain the claim sworn to by it in its plea, or to show, or even 
tend to show, that the conditions of the contract were not com- 
plied with. Under these circumstances we cannot say that the 
delay was not both unreasonable and vexatious. The court was 
not in error in allowing interest. 

Appellant insists that Sharon cannot maintain this suit in 
his own name for the reason that he has no legal or equitable 
claim in the subject matter of the litigation; that he was only 
the agent of the two coal companies, and that they should have 
instituted suit. The first contract was between the appellant 
and the appellee and the appellant agreed to pay appellee accord— 
ing to the terms of the contract for all coal delivered. The 
contract of May 19, 1917, contained the same provisions and also 
provided that all of the terms of the original contract should 
remain in full force and effect except as modified by contract 
of May 19, 1917. The contract of February 15, 1918, provided 
that the power and authority given by the sellers to Richard 0. 
Sharon to collect all the monies due sellers from the buyers under 
the contract was irrevocable. Where one person, for a valuable 
consideration, promises by a simple contract, to pay money to a 
third person, such third person may maintain an action for the 
breach of the contract. It is not necessary that the consideration 


should move from the third person if he elects to affirm the 
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promis¢és made in his behalf and does affirm it by bringing suit 
upon it. Commercial Nationel Bank vs. Kirkwood, 1% Tll. 563. 
Appellees under the terms of the contract and under the evidence 
was the proper plaintiff and had the right to maintain the suit 
in his own name. 

We find no reversible error and the judgment will be affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, | .. 
SECOND DISTRICT. J I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my Office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this Jo ae day of 
Sa ee , eae year of our Lord one thousand 
nine hundred and #xenty- — 


Clerk-of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of October, 
in the year of our Lord one thousand nine huadred and 
rig 


twenty-two, within and for the Second District of the State 
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Present--The Hon. NORMAN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW / Justice. 
Hot, THOMAS Af. JETT, Jug tice. 
sustus L. JOHNSON, Clerk. 
CURT |S. AYERS, Sheriff. aie 4 
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BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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J. Fred Lewis, 
appellee, 
Appeal from the Circuit 
VSe 
Court of Henry County 
Henry J.» Sand, 


appellant, 


Partlow, J» 


Appellce, J. Fred Lewis, began suit before a justice of 
the peace in Henry county against the appellant, Henry J. Sand, 
to recover $200.00 alleged to be due appellee under a contract for 
the sale and exchange of real estate. Judgment was entered against 
appellant for the full amount and he appealed to the circuit court 
of Henry county, where there was a trial by jury, verdict for the 
full amount, and from the judgment entered upon the verdict this 
appeal was prosecuted. 

There is no dispute as to some of the facts, but there is 
a dispute as to many of them. It is undisputed that in August, 
1916, S. F. Weston made a contract to sell 320 acres of land to 
G. A. Pobanz and Ruddie Pobanz for $60,000.00, to be paid, $3000.00 
in cash, and $57,000.00 in 1927, Subsequently Pobanz made a contract 
to sell this land to William F. Meyer. In 1919, Meyer entered into 
a contract to sell the iand to the appellant and to take other 
real estate in payment’therefor. On December 30, 1919, appellee 
and appellant entered into a written contract by the terms of which 
the 320 acres were sold to the appellee. Appellee was to assume 
the original deferred payment of ¢57,000.00 due Weston, was to pay 
the appellant $3000.00 in cash on Mareh 1, 1920, and was to deed to 
the appellant 80 acres of land which belonged to the appellee. The 
appellant agreed that he would assign, or have assigned, to the 
appellee, the contract between Pobanz and Weston on or before March 


1, 1920, subject to 2 least to Caesar Hudders for one year from 
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March 1, 1920. Appellant agreed to accept $20,000.00 on February 
15, 1920, for the 80 acres which appellee was to deed to him pro— 
vided appellee decided to keep the &0 acres and pay to appellant 
its market price, in which event the appellant agrees to “carry 
pack $14000.00 on said land for three years at five per cent 
interest per annum for the party of the second part or whoever he 
might designate." 

Appellant contends that later an oral agreement was entered 
into between the appellant and the appellee by the terms of which 
it was agreed that if appelles decided to keep the 80 acres, then 
appellant was not to carry the $14,000.00 loan, but the appellee 
was to deduct $800.00 from the $20,000.00, and pay the balance to 
appellant in cash. I+t is over the payment of this $2300.00 that 
this law suit arose. Appellant claims that appellee did not pay 
mux the $3000.00 which was to be paid in cash, did not pay the 
$30,000.00 nor any part thereof, and for that reason avpellant 
was relieved from his obligation to accept the $20,000.00, or to 
carry the loan of $14,000.00; that on February 16, 1920, appellee 
told appellant the time for the payment of the money had expired, 
appellee had changed his mind about making the trade, would not 
oarry out the deal, and the deal was never oompleted; that on 
February 87, 1920, appellee, without the knowledge or consent of 
appellant, secured an assignment to appellee of the original con= 
tract for the 320 acres made in August, 1916, from Weston to Pobanz; 
that on March 1, 1920, appellant and Meyer went to see appellee. 
Meyer stated to appellee that it was agreed that both parties were 
to be released from ali obligations under the contract and appellee 
replied "All right, we will go to Mr. Bills' office and get the 
contract." They went to the office of C. M. Bills, got the contract 
between the appellant and appellee, then went to the office of 
Phineas Morrow and appellant assigned to appellee the Hudders 
lease, whereupon the contract of December 20, 1919, was torn up 


and destroyed by the appellant and all obligations between the 
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parties ended. 

Appellee does not agree with these contentions of the appel- 
lant. It is admitted by the appellee that the various contracts 
of sale for the 380 acres were made as above recited, and that on 
December 80, 1919, appellant and appellee entered into the contract 
by the terms of which appellee purchased the 330 acres of appellant; 
that under the terms of his contract with appellant, appellee had 
the optién, either to deed his 80 acres to the appellant or keep it, 
and if he kept it he wes to pay $20,000.00 in lieu of the conveyance. 
In January, 1920, about one month after his contract with appéeliant, 
he sold his 80 acres to C. E. Sward, and appellant was notified of 
this sale, and that Sward wanted the loan of $14,000.00 as specified 
in the contract of December 20, 1919; thst appellant stated to both 
of them that he could not furnish the $14,000.00; that appellant had 
previously cffered C. M. Bille $200.00 to procure the loan, and later 
appellant made the same offer to appelisce. Appellee claims that he 
secured the loan of $14,000.00 from Sward, and paid Sward £300.00 
for furnishing it: that on March 1, 19280, the contract of December 
20, 1919, between appeilant and appellee was fully consummated by 
mutual agreement between them; that appellant assigned in writing 
to appellee all of his interest in the 380 acres, but appellant's 
act of destroying the eontract and assigning the interest did not 
relieve the appellant from paying the $300.00 which he hed agreed to 
give appellee for obtaining the loen of $14,000.00 which appellee 
obtained from Sward. 

It is urged by appellant as grounds for reversal that the 
— was tried upon the theory that the psrol agreement relative to 
the $200.00 to be deducted from the $20,000.00 to be paid February 
15, 1920, under the contract of December, 1919, was a separate and 
independent contrect, and enforcible regardless of whether the 
contract of December 30, 1919, had been carried out, abandoned or 
seéttied, and regardless of whether eppellee paid the $20,000.00 to 


the appellant, and even though appellees paid the $20,000.00 he was 
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entitled to the discount on it. Appellant's position is that the 
supposed sore kecnt in regard to the $200.00 was predicated upon the 
contract of December 20, 1919, and was not enforcible unless the 
original contract was carried out, abandoned or settied; that there 
never was the slightest attempt on the part of the appellees to 
carry out his obligation contained in that contract; that if it 

be conoeded that the verbal agreement suaneed the terms of the 
written contract under seal and was an independent contract, the 
appellee still would not be entitled to recover because there was 
a total failure of consideration for the reason that the appellee 
did not pay the $30,000.00 before February 15, 1920. % is further 
contended by appellant that the verbai agreement changed the terms 
of the written contract under séal which could not be done under 
the law. 

Many authorities are cited by appellant in suprort of his 
contention that the terms of an executory cantract under seal 
cannot be changed by parol; that evidence is admissible to show 
that a contract under seal has been abrogated, caneslled and 
surrendered by an executed contract, but not to change its terms; 
that an oral agreerent that a payment stipulated in a seaisd 
contract is not to be made in a certain event, is not equivalent. 
to a new contract, but is in effect a modification of the existing 
contract. We do not deem it necessary to review thesé authorities 
for the reason that they do not apply to the facts here presented. 

The evidence shows that Weston was the original owner of this 
320 acres. He entered into a contract of sale with Pobanz. Later 
Pebanz entered into a contract of sale with Meyer. Meyer entered 
into a contract with appellant, whe entered into a contract with 
appellee. These four contracts covered a period of over three 
years. What were the terms of all of these contracts and what ras 
done under each of them does not appear from the evidence, but it 
does appear that during all this time the title remained in Weston. 


On the date of the contract between appellant and appellee the former 
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did not have title to the 380 acres which he contracted to convey 
to appellee, but appellee did have title to the 80 acres which he 
was to convey to appellant. How appellant expects to get title to 
the 330 acres is not disclosed. There is no evidence of any steps 
taken by appellant to obtain title before Maren 1, 1920, when he 
was to convey to appellee. There is a provision in the contract 

of December 320, 1919, that the covenants, agreements and conditions 
of the conveyance are to be stipulated mutually in an instrument 
between the parties to be executed not later than March 1, 1920. 
What these stipulations were to be does not appear, and therefore 
it must be held that this contract is not very definite and certain 
as to the conditions under which the conveyance was to be made. 
This is material in determining whether or not the terms of the 
contract were in fact carried out by the parties. The evidence of 
Ce M. Bills is that shortly after this contract was executed on 
December 20, 1919, appellant told Bills that he could not furnish 
the $14,000.00 in case appellee elected to keep the 80 acres, and 
appellant offered Bills $200.00 to secure a loan for that amount. 
On January 10, 1930, appellee sold the 80 acres F C. E. Sward for 
$33,000.00 and a written contract of sale wag executed between scone 
This contract provided that Sward, on March 1, 1920, was to pay to 
appellant $8,000.00 in cash, and was to give a mortgage on the 80 
acres to appellant for $14,000.00 due in three years at five per 
cent. Under the terms of this last contract it is apparent that 
appellee was trying to carry out the terms of his contract of 
December 20, 1919, with appellant. Otherwise, he would not have 
made the $8,000.00 payable to appellant and provided that the mert- 
gage for $14,000.00 was to be made to appellant. A few days after 
this contract was executed between appellant and Sward, appellee 
told appellant the 80 acres had been sold to Sward and Sward was 
the man who would want the $14,000.00. This was also in strict 
compliance with the contract of Decemoer 20th, which provides that 
appellant would carry the $14,000.00 on the 80 acres for appellee 


Or amy person he might designate. Appellee designated Sward as 
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he had a right to do. At this same time and in this same conver- 
sation, when appellee told appellant of the sale to Sward, and 
appellant told appellee he could not raise the $14,000.00 necessary 
to carry the mortgage, appellee testified that appellant said he 
would give appellee $200.00 to find someone who would loan that 
amount. Appellant admits that he offered $150.00 for this pur= 
pose, but that it was to be deducted from the balance to be paid 
for the land. We do not think there is any legal distinction 
between the terms used by appeliant and those used by appellee. 
Appellant testified the $150.00 or $200.00 was to be deducted from 
the balance due on the land, while appellee testified that appel- 
lant agreed to pay him $200.00 for securing a loan of $14,000.00. 
THe most that can be said of the respective contentions is that 
appellant in his written contract of December 30, 1919, agreed to 
do certain things in case appellee clected to retain the 80 acres. 
Appellant failed to keep his agreement in this respect. coesequene= 
ly appellee secured the loan from Sward, and as he claims, paid 
Sward $200.00 therefor, which has never been repaid by the appel- 
lant. We do not think this agreement relative to the $300.0C varied 
the terms of the written contract by parol evidence, but it wasa 
separate agreement made for appellant's benefit when he failed to 
comply with his valid contract of sale. He was the one who was 
in default up to the date this parol agreement was made, and whether 
the $200.00 be considered as a payment for services rendered, or 
as a deduction from the amount due on the land is immaterial. If 
the jury believes the evidence of the appellee, the contract for 
the $200.00 was made by the appellant, Sward loaned the $14,000.00, 
appellee paid Sward $200.00 for the loan, that amount has never 
been repaid by appellant and wes a valid claim against him. 

It is alse claimed by appellant that he is not liable for the 
$3800.00 for the reason that the contract of December 20, 1919, 
Was never carried out or consummated by the appellee. As we have 


already pointed out, the terms of this contract are not very clear 
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or definite. The exact terms under which the conveyance of the 
$20 acres was to be made, were not stated, but were to depend 
upon a stipulation to be entered into before Mareh 1, 1939. The 
evidence shows that on February 37, 1930, appellee secured from 
Weston an assignment of this contract with Pobanz. On March 1, 
1920, appellee paid Pobanz, $23,000.00 in cash and assumed the 
balance of the $57,000.00 due on the contract with Weston. By 
these acts he was placed in the same position with reference to 
the Weston contract which Pobanz had previously occupied. On 
March 1, 1960, there was a meeting betwoen the appellant and 
appellee. The contract of December 30, 1919, was obtained 

from Bills and was destroyed by appellant and tkrown into the 
waste basket. The lease executed by appellant to Hudderg for 

the 320 acres was assigned to appellee. The language used in 
that assignment which is on the lease is as follows: "It is 
mutually agreed between Henry W. Sand and J. Fred Lewis that 

the said Lewis has heretofore purchased the interest of said 

Sand in the real estate described in the within lease, and that 
the said Lewis purchased said interest with the understanding 
that Caesar Hudders had a lease on the said premises for the 

year ending March 1, 1921. Wherefore the said Henry W. Sand 

does heréby sell, assign, transfer and set off unto the said J. 
Fred Lewis all his right, title and interest in and to the within 
icase." The claim of appellant that appellee did not purchase 
appellant's interest in the 320 acres, and that the contract was 
not consummated, is not in accord with the language in this written 
assignment. The language used is "that the said Lewis has hereto- 
fore purchased the interest of said Sand in the real estate." I+ 
does not say whether he purchased that interest from Send, cor from 
- Pobanz, or what were the terms of settlement, but it is apparent 
from this written instrument thet there was some kind of a settie- 
ment between appellant and appellee on March 1, 1930, and that 


appellee purchased appellant's inter:st in the 320 2eres. This 


eft to eonsyevmco sdt dotdw reba» sextet toaxé ef? .obiat teh! 20" 
beaqeh of stow tud .betete tom orew ,ebam’ 0d ot esw eorpe oee 
ed? .080L .f£ dota stoted otmt beretne ed of nottaluqtte” 2 nom 
mort betsoee selferqs ,OSCL ,TS yrawideT no tact ewolle sonebive 
I fore nO .saedo% dttw tocrtmoo eidt to tasmagises te aovest” 
eft bowwees bas teao at 00,000,€8$ ,sasdoY brag eclLoqqe \OS@r” 
YI .«notseW cttw foxitmoo sft mo ↄub 00,000, Ta eit to sonstee: 
ot eoneretor dtiw io £928 0%: emse edt at becela saw orf ates sbane 
a0 .betquoce ylewotverg bed ensdot dotdw tos:da00 sotee¥ edt 
ine teelleqqs oft meewsed grifeem 2 eaw eText ,O8@I i dona 


ast 


beatstdo sew .Ci8l 08 tedweos to tozztace edT °. 
— * “ 
sf? ofat swort? boa tnofleqas yd beyottesh eaw baa eIll@ mort 
a, Oe tee’ 
vot etebbul o¢ fmelfeqae yd betuoexs easel enfT .tedend ote 





et beer ogeupmrel sdT .selfLeqge ot bomptees Gew estos ose one 

ei JI" srowollot se ef ossesl ent no et doldw tcomagtees fade - 

fad? etwed hort .% bas bas® .W yimeH meewted boorgs c 

Bien Yo ¢ectotrt eft besedoruq stototered eat eiweld bien adv 

fet? bua .cenol atd?tw eft at bedirorsb eteteo feet odt at bast 
patboetetebay odd dftw teotetat btse beasdotmag tiwel bias sft 

ect rot esctmerq bine sit ao oesel s bed erebbst tec0sd tedf 

bne® .¥ yroeh bise edd eroterstW Ser .f dota eatbae ‘rast 

.% btee oft otaw Yo tee Das retecerd ,mgtens ,Iise adeted e80b 
niddiw ext o¢ bea of teeretat Dus eltit .tfylr ‘etd [ie otwod bert 
seetotes fon bib esifeqqe tedd taslLoqad to wiald ed?’ Wieaet 
eaw torttdoc sidv tentd baaw ,set0os OFF ont at teetetat a’ eneli segs 
cotéiuw etdt ot epaupms! oft cttw broooe at toa at .betemmise doo fom 
-ofersd edi stwal bteo od? tecte® of heey eypacyael “edt” toommplees 
+I “.opetee fact ed¢-ct Bas? btae to tastetat éd¢ beeadomg é70t 
mort to ,Dafe@ got? tsorstnt tant besadomyq ed redtedw yee Yor seob 
tnersage af ti dud ,toemelttea Yo amted aft erow faiw to .eaadod . 
-ol¢fee « Yo batt omoe adn ovedt tad? tacmwrfemt aettiawv eidd moxt 
¢add baw ,O€CL ,f doreM mo esflegqe bas taafleqqa abews 6d $nea 
‘pint .eetox O6e df ct teoretat attmétfeqqs bewatomd 0 dfteqas 


séttlement apparently was satisfactory to both parties in all 
respects except as to the $200.00. The evidence does not sustain 
the contention of appellant that he was released from the payment 
of the $200.00 because the contract was not consummated by the 
appellee. 

The appellant contends that the court improperly admitted in 
evidence the contract between the appellee and Sward and the 
evidence of the negotiations concerning the same; the contract 
between Weston and Pobanz; the leas€ between appellant and Hudders; 
improperly permitted appellee to testify that he paid the $300.00 
to Sward; improperly permitted Rehard to testify concernines the 
$200.00; improperly refused to permit appellant to testify to his 
understanding concerning the settlement between him and appellee; 
and improperly refused to permit Meyer to testify to a conversation 
over the telephone with Bills. We have examined each of these 
frulings and find no error in any of them. The contract of December 
60, 1919, expressly provides that the appellant should obtain an 
assignment of the contract from Weston to Pobanz and that the cone 
veyence to appellee should be subject to the lease to Hudders. The 
contract was never assigned to appellant but it was assigned to 
appellee and was one link in his chain of title shewing that he 
had secured title to the 320 acres. It was the basis of the con 
tract of December 20, 1919, and without it that contract was of 
no effect. The least to Hudders was assigned by appellant to 
appellee. Part of that assignment was material for the reason 
that the assignment not only was provided for in the contract, but 
the assignment itself recited, as we have before stated, that the 
appellee had purchased the interest of appellant in the land. All 
the facts concerning the sale to Sward of the 80 acres were material 
for the reason that they were provided for in the contract. Appellant 
was fully informed concerning them and the evidence was that he 
agreed to pay the $200.00. Appellee not only had a right to prove 


the agreement but he also had a right to prove the $200.00 was paid. 
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Appellant was permitted to testify fully concerning the settlement 
with appellee, but he did not have the right to testify relative to 
his understanding of that settlement. The conversation over the 
telephone between Bills and Meyer was not competent for the reason 
that the evidence did not show that Bills was the agent of appellee 
at that time or for all purposes. It did show that in drawing the 
contract Bills was the agent of both parties and it also shows that 
he was the agent of Pobanz in the final settlement. As far as the 
final settlement was concerned, appellee acted for himself, Bills 
was not his agent, and therefore the conversation between Bills 
and Meyer was incompétent. 

Complaint is made of one instruction given on behalf of appellee 
and five instructions refused on behalf of appellant. All of the 
instructions given and refused are not in the abstracts. It has 
been held in numerous cases that alleged errors in instructions will 
not be considered on appeal unless all of the instructions are set 
out in full in the abstract. Carlinville vs. Laager, 129 111. App. 
647; Gary vs. Beadles, 192 Ill. App. 459; People v. Flannigan, 304 
Ill. App. 542; Conrad vs. Stevens Bros., 205 Ill. App. 494; City 
of Roodhouse vs. Christian, 158 Ill. 137. 

Seven special interrogatories were asked by the appellant 
and refused by the court and this was assigned as error. The court 
submitted to the jury two interrogatories which covered all of the 
points necessary to be submitted to the jury and there was no error 
in refusing those asked by the appellant. 

On the motion for new trial, appellant presented one affidavit 
alleging misconduct of certain jurors consisting of conversations 
between jurors and appellee and his relatives. Several counter affi- 
davits were filed by appellee denying all of the facts set out in 
the original affidavits. A motion was made by the appellant to 
strike the counter affidavits from the files, which motion was 
denied by the court and this ruling is assigned as error. These 
counter effidavits were properly filed and the court properly re- 


fused to strike them from the files. Sparks v. Scharlaw, 171 Ill. 
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App. 155; Drainage Commissioners vs. Knox, 337 i11. 148. These 
affidevitsa are not in the bili of exceptions and therefore are 
not gubject to review by this court. Drainage Commissioners v. 
De la Vergne, 298 Ill. 480. 

We find no reversible error and judgment will be affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, } 

SECOND DISTRICT. ° — I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my Office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this —— day of 
= — g twe year of our Lord one thousand 
é — the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


Ot Vino is": 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 


Hon. THOMAS M.JETT, Justice. 


Vv 


Hon. NORMAN L. JONES, Justice. 
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JUSTUS L. JOHNSON, Clerk. | | ff 
E. J. WELTER, Sheriff. | 
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Gen. No. 7186. Agenda No. 19. 


8. J. HURD, Appellant 


Appeal from the Circuit 
VS. 


Court of HeKalb County. 
MARGARET B, KIRK, Appellee. 


Jett, J» 


8. J. Hurd, appellant, began suit in the Cirouit 
Court ofDekalb County against Margaret B. Kirk, &ppellee, 
to recover $6360.00 which he claimed wae due him for the 
sale of certain real estate. Upon issue being joined there 
was @ trial by jury and at the close of the evidence for 
the appellant the court instructed the jury to return a 
verdict in favor of appellee. Judgment was rendered a— 
gainst appellant for costs of suit, from which judgment 
appéllant prosecuted this appeal. The only question to 
be considered is whether or not there was evidence in 
the récord fairly tending to prove the anberial averments 
of appellant's declaration sufficient to require the 
cause to be passed upon by a jury. 

The evidence discloses the fact that appellee 
and her husband, Jonathan Kirk, were the owners of one 
Hundred forty eight acres of dand whioh they placed in 
the hands of appellant for sale. The contract was that 
appellee and her husband were to receive $19,240.00 net 
to them for their farm and the appellant was to receive 
any amount in excess thereof for making the sale. Appel- 
lant seoured purchasers in the persons of Paul and Anna 
Fenwick, who entered into a written contract to purchase 
the farm for $26,000.00, which was to be completed by 
Maroh lst, 1980; one Henry Mouden, who was related to 
the Fenwicks, was a party to the contract but by a sub- 


sequent agreement of the purchasers his name was omitted 
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when the papers were made out. At the time the contract 
for the sale of the farm was signed by appellee and her 
husband, a memorandum was also signed by them and by 
appellant, reciting that in consideration of the sale of 
the farm by appellant, he was to accept certain trust 
decd notes provided for in the contract in liew df oash 
as compensation for selling the farm. 

It appears from the evidence that after the 
farm had been listed with appellant, he showed it to 
several prospective purchasers. In the month of Sept- 
ember, 1919, appellant took Paul and Anna Fenwick, and 
Henry Mouden, father of Anna Fenwick, and showed them 
the farm. The Fenwioks and Mouflen examined the farm and 
inspected the buildings thereon. The farm was priced 
to Fenwick at $185.00 per acre; Fenwick thereupon stated 
that they would buy the farm for $26,000.00, and the 
husband of appellee stated that his wife, Mrs. Kirk, 
the appellee herein, was the boss and that they had bet- 
ter confer with her before closing the deal; a confer- 
ence was had between appellant, Fenwick, appellee, and 
her husband, and appellee agreed to the sale of the farm 
fpr $36,000.00. On the day following, September 15, 1919, 


appellant had the contract drawn up for the Fenwicks and 


Mouden, and appellee and her husband to sign; the contract 


of sale introduced in evidence was signed on said last 
named date by the Fenwicks and Mouden. On September 16th, 
1919, appellee, together with her husband, executed the 


contract and the memorandum hereinbefore referred to. On 


the 15th of September, 1919, when the corthract was execut— 


ed by the Fenwicks and Mouden, Paul Fenwick gave appellant 


a check payable to the order of appellee for $1500.00 as 
first pmyment on the purchase price ¢ the farm. On the 
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day that appellee and her husband signed the contract 

of sale, appellee gave appellant a check for $500.00 to 
apply on his compensation for the making of the sale of 
the farm. It appears that some time subséquent to the 
exeoution of the contract of sale, Johnathan Kirk, hus- 
band of appellee, requested appellant to have all papers 
ready by March lst, 1920; appellant communicated with 

the Fenwicks and Fenwick employed one Judge Reck to 

draw the trust decd and the trust deed notes as provid- 
ed in the contract of sale and the memorandum. The trust 
deed and the notes were drawn and executed by Paul and 
Anna Fenwick and by Henry Mouden, and left in the oustody 
of Judge Reck. It was later agreed among the Fenwicks and 
Mouden that Mouden would assign his interest in the con- 
tract to the Fenwieks which he did; this occasioned the 
drawing of a new trust deed and trust deed notes which was 
done and they were executed by the Fenwicks and left in 
the oare and custody of Judge Reck. Judge Reck likewise 
was employed to examine the title to the land, by the 
Fenwioks. 

In the latter part of the year 1919, or early 
in 1920, it appears that appellee and her husband, Paul 
Fenwick, and Mouden, met at the office of an attorney in 
Rookford, by the name of Reynolds; Reynolds called in an 
attorney by the name of Hull. Hull went to the office of 
Re ynolds and met the Kirks, Fenwick and Mouden; Reynolds 
informed Hull that appellant had sold the Kirk farm to 
‘the Fenwicks, and that he olaimeda very large commission 
and that he, Reynolds, wanted to look into it for the 
Kirks and Fenwicks; Reynolds was desirous of getting 
possession of the trust deed and trust deed notes that 


had been executed by the Fenwicks; Hull, at the suggest- 
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ion of Reynolds, called upon appellant and learned from 
him that Judge Reok had the trust deed and the trust 
deed notes. The trust decd and trust deed notes were 
delivered to Fenwick by Judge Reck under a promise that 
Fenwiek would return them as soon as he could have his 
attorney in Rockford examine them. The trust deed and 
trust deed notes were never returned to Judge Reok as 
Fenwick had promised to do, but they found their way 
into the hands of Attorney Reynolds. Shortly after the 
trust decd and notes were delivered to Reynolds, Jona- 
than Kirk, thehusband of appellee, departed this life. 
On Weron lst, 1920, appellant asked appellee for the 
notes he was to receive under the contract, or for their 
value, and appellee replied to appellant that the Fen- 
wicks did not intend to carry out the deai. This suit 
followed. 

The record discloses that subgequent to March 
let, i980, the Fenwicks went into possession of the farm. 
Under what circumstances, a settlement, if any, was enter- 
ed into between appellee and the Fenwicks does not appear. 
It is quite apparent from the evidénce disclosed in this 
record, that a labored attempt was made with the view of 
defeating the olaim of appellant. 

From xh& a consideration of ali the evidence in 
this oase we conclude that there was evidence in the re- 
cord fairly tending to prove the olaim of appellant that 
he procured a purchaser who entered into a written contract 
for the purchase of the farm in controversy, which was ac- 
cepted and acreed to by appellee and her husband. Wo rea- 
son has beén pointed out why the @ontract of sale could 
Rot have been speeffieally enforced by appellee if she 

had seen fit so to do. 
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We are further of the opinion that there was 
no dissatisfaction with reference to the contract on the 
part of appellee or purchasers until after they had met 
at the office of Reynolds. From that time on there was 
an — made to avoid the contract as far as the pay- 
ment pf the claim of appellant was concerned. Under the 
law the duty of the trial court to submit the issues in 
this case to the jury was clear. There was evidence in 
the record fairly tending to support the claim of appel- 
lant, and for that reason the court improperly directed 
the jury to return a verdict in favor of appellee. The 


judgment is therefore reversed and the oause remanded. 


Reversed and Remanded. 
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the opinion of the Court was filed in the 
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CHARLES L, HOLDREN,Executor 
of the estate of Mathias C. 
Holdren, deceased, 

Error to Cirouit 

defendant in error, 
Court of Winnebago 
vs 
County. 

MRS. Le D. MORRISA 


plaintiff in error, 


Jett, Je. 


The defendant in error bégan suit in thé circuit 
court of Winnebago County against the plaintiff in error 
to reoovar on a promissory nots for $800.00 with certain 
oredits thereon. A trial by jury resulted in a verdict for 
the defendant in error. Motion for new trial was overruled 
and judgment rsadered against the plaintiff in errer for 
$1023.00. his writ of error is prosecuted to reverse the 
judgment. 

It appears that in Jume , 1909, the plaintiff in 
error requested of and received from her father, Mathias C. 
Holdren, $750.00; and that prior to that time she had re- 
ceived $50.00. Plaintiff in error teld her father she wanted 
topmy the money back and insisted on doing so. The father 
finally told her she could do so if she wanted to. Theefather 


She after-— 





wards made payments amounting to $140.00 whih were received 
by her father. Some time thereafter the payee became mentally 
inoapacitated, and in the year 1911 ths affairs of the father 
were being looked after by his son, the defendant in error. 

A meeting was held between the parties hereto and also at- 
tended by the mother, a brother and sister of the parties. 


The question discussed at this meeting was the money re- 
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ceived by the plaintiff in error from her father, the 
amount due, the payments made thereon, and all the faots 
conoerning the same. The defendant in error insisted the 
— was a loan, should be repaid and a note given to 
their father. Plaintiff in error am oontended her father 
had given her the money and no note was necessary. After 
a lengthy discussion of the matter the plaintiff in error 
retired to an adjoining room and in the presence of her 
sister executed the note in question, which was dated June 
B81, 1909, but was actually made in June, 1911. 

Plaintiff in error insists she was coerced into 
making the note, that her brothers and sisters were angry 
because she refused to do so, that there was no consider- 
ation for the same. She testified as a witness at the 
trial and then stated that at the time she received the 
money from her father she offered to pay it back; her 
father said if duxexexn she wanted to may it back she could. 
She afterwards made four payments thereon which were ac- 
cepted by her father. It is claimed the evidence is not 
sufficient to justify the verdict and that there was no 
consideration for the note sued on. In view of the direot 
and positive evidence in the record and the admissions of 
the plaintiff in error against her interest we are of the 
opinion the jury was justified in returning the verdict. 
The contention of want of consideration for the note is 
without merit. 

Complaint is made of the Bighth and ninth in- 
structions. The objection to the ninth instruction is 
that it siggles out facts and makes them prominent. The 
instruction does refer to certain facts in the case, but 
it also tells the jury to consider those facts together 
with all the facts and circumstances shown by the evidence. 


AD instruction is not subject to the objection that it 
Singles out facts and gives them prominence where it 
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distinctly directs consideration af those facts together 
with all the faots and ciroumstances.shown by the evidence. 
Shewbridge vs Chicago Street Hy.Co. 186 Ill. App. 454/ 

The objection to the eighth instruction is that 
it is misleading in that it assumes the note was given by 
the plaintiff in error to her fathsr. We have examined 
the instruction and do not believe it is subject to this 
oritioiem. . 

Plaintiff in error complains of the refusal of 
the court to instruct the jury, at her requést, that they 
might consider circumstantial evidence in arriving at a 
verdict. There was nothing in the eviencé upon which to 
base this instruction. 

We conclude, therefore, that tiie judgwent of the 
Court below should be aff and is affirmed. 


Affirmed. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen No. 7137 Agenda No. 327 
Rockford and Interurban 
Ry. Co., & corporation, 
Appelise 
vs 
Ge N. Safford and G. Ne 
Safford, doing business 
as G. N. Safford and 
Company, 
Appellant. 


Jett, Js 


Rockford and Interurban Railway Company, appellee, 
instituted this suit in the Circuit Court of Winnebago County, 
against G. N. Safford and G. N. Safford doing business as 
G. N. Safford and Qmpany, appellant, to recover damages for 
an injury done to an interurban car of appellee. 

In its declaration appellee charged that the appel- 
lant by its servant so carelessly and improperly drove and 
managed a motor truck that by and through the negligénce 
and improper conduct of the appellant by its servant the 
said motor truck was driven in and upon the track and road- 
bed of appelles in front of an interurwan car at a time and 
in such a manner so as to causé the said motor truck to be 
struck and collided with ty the interurban car of appellee, 
and that by reason of said motor truck having been driven 
upon the traek and road=-bed of appellee and in front of said 
interurban car and having beén collided with it, said inter- 
urban car was derailed and greatly damaged. To this declar-— 
ation appéliant pisaded the general issue. A trial was had 
by a jury and the jury found appellant guilty cf negligence 
and assessed the damages of appellee at $1368.00. A motion 
for a new trial was, by the court denied, and judgment 
rendered on the verdict of the jury for the amount of damages 


so found. 
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It appears that the appcliant wae engaged in the 
fuel and retail lumber bueinéess in the City of Rockford on 
the 3rd day of October, 1919, and on the morning of said 
day appellant had in his gervice a Yord truck rated as a 
ton truck which was loaded with lumber, and was in charge 
of and driven by one Frank Snell. There is a highway out 
from tie City of Rockford known as the North Second Street 
and is a part of the road extending between City of Rock- 
ford and Beloit, Wisconsin. The highway is paved with con- 
oreta from Rockford to Beloit. Appellee is an interurban 
railway company and has traoks running from Rockford North 
into the Stats of Wisconsin and the said Second Strect Road 
as it went out from the City of Rockford paralleled the 
traoks of said interurban line. It further appears that 
it was about twenty-nine feet from the West rail of said 
interurban line to the East side of the pavement in the 
higoway. The top of the rail was twenty-six and one half 
inchés higher than the cement roadway which would make an 
approximate eight per cent grade for the twenty-nine feet. 
The intérurban car of appellee was coming South on one of 
its regular trips from Beloit, Wisconsin and was running 
from thirty to forty-five miles per hour. It was tre usual 
tyve of interurban car. The truck with which the car collid- 
ed, was loaded with lumber and was beine driven North. The 
interurban oar was being driven by a motorman by the name 
of Burton who it appears had been in the employ of anpellee 
as a motorman for two and one half years. The motorman 
was in his position while driving the car Southward and 
to the point where the injury was occasioned. The tracks 
of appellee and the highway run straight for a distance of 
a@ mile and one half or more.at the place of the coilision. 
The motorman saw the truck when it was about one thousand . 
feet away, and it was traveling North. When the interurban 
car was some two hundred and fifty feet North of what is 
known as Harlem Consolidated School crossing the truck 


—_ 





= 
2 
— 

> « 


eon 


= «ee 


— Aa 


J 







po SS Ca a ae 7 


-b' tao TE — 



























en? at bogagae esw taslileage ont tact exseqqe #1 F a P 
zo brotioci to qtiO ed? of eeentsud sedmul Lietex bas tak: © J 
—— 
s& es bevat sour? brot s eotviee ett at bet tel Legge whi 3 
eptedo oi cow bua .redmul déiiw Bebsol tzw Noidw dourt — Be 
tuo yswdgid we ef exodT .Liea® Anetl soo yd asvizb & 
toers® bnoos? dirou edt es nwoad bxroiwoot to ysto oe —— 
-ic00f to (t0tneswied salbaesxe beot eft to treq * $3.8 a ** 
-moo diin bavaqg ef yewdgic¢ oedT alenooa lt .tlolsa poe * > * 
nedimzetnt as al esifeqqa .tloleS ot brotdoof mot ot —— 
dtz0% oooſ mott gainnyr aloatd ead bose yasqros — ne . 
beol teertS buooe? flee sav Sas atenovetW to etete odt a —— 
ait beleilexegq hrotxoo# to ~t10 e+ mott deo tmew +! = 
fait eraeqye veddqwt #1 .eobl angtvretal bise-to ae 
biee to [ler ¢aeW ode mott seek enin-ysoews iwode ear ae? 4 
7 ods ai iaemevag ed¢ to ebie task edd od oat⸗ —— * 
tied es0 bse xiyayimewt aw lbet eid to got. eit 2 
ae etcou dinow deidy yewbsot taemeo oft neXt? aodg td estoat 
-tee? enin-yinen? ody tot ebstg sae 1e¢ tidgio otemt, * ad 
to eno ae dtvo® galmco saw eel feqqs to 140 —R 
Milcawx sew bas alenoostW toſfos mort eqizt xeluger'* k 


¥ 
fepes ect sew 3I stvod reg esiin evit=ytrot ot vente * F 


— 


-bhifeo xo 8d foldw Sétw dows oT .xeo nsdritetat 26° 
ad? .déaol mevixb ected sew bis tedavl détw bébsol * 
enaa eit yd aanc o⸗ on a yd asvith ented aow TO cagurtetnt et | 
eelleqce to yolqu® ed? at need bad ex⸗ oqu⸗ R ode aot wd J ay: : 
aawtetom ecT .ereey Med emo bas owt set nantotom 8 see 7 

ine brawdizo® t20 edt gatvich sitdw aetttuog eld. a 
atoet? ofT .bencieasco osw yustat oat otedw. tateq eel ane 

to ecaatelb 2 16% tigtsxte avr yaswigid edt bas eeiteaga %, —— 
ao te t Loo oft to exslq ent te.e1om to tad sao baw elton . 7 


- haawod? a9 twods waw tf mow Aoutt edt wae Moren 8 eu 
gaduuietat oft mec¥ .dti0" aaiterer aau $f bas” cima te 4 on 
Bt tate to dézol tect ye tt bas bexbast owt — 
-emre en? gatesoxe Sooded betabtfoasod mel meltal a wos ae 


Ag. 27 cont'd. ; 


started turning to the right with the intention of crossing 
the track of appellee. As the truok turned off the cement 
road to go over the crossing the motorman reversed his car 
and sounded the whistle but the driver of the truck continu- 
ed to move on. The motorman kept sounding the whistle. It 
appears that there was another orossing about one hundred 
feet North of the Harlem Consolidated School crossing and 
the whistle was sounded at that place. The testimony of 
the motorman is to the effeot that when he saw the truck 
turn off of the cement road and start Fast the interurban 
car was traveling at the rate of about thirty-five or forty 
miies per hour. At the time of the collision which took 
place at the Harlem Consolidated School crossing the motor=- 
man said the speed had beon reduced to about twenty miles 
per hour. It was stipulated that the damage done to the 
interurban car was $1368.00 and the jury returned a verdiot 
for that sum. 

It is insisted by appeliant that by reason of the 
oonditions surrounding the piace of injury the driver of 
the truck while on the concrete pavement could ses North 
along the track of appeliee only so far as a certain tree 
located between the concrete and appellee's right of way 
about five hundred eéighty-five feet North of the crossing. 
The driver of the truck having departed this life since 
the collision was not present to testify. The testimony 
Shows that this was what is known as an éver-creen tree 
and gsvsn and one haif inches in diameter; few of the 
branches of the tree extended to some extent over the right 
of way; appellee insists that this tree did net ovstruct 
the view from the crossing or from a point twenty-nine feet 
West of the crossing. ‘Appellant testified that the tree 
was located two hundred and forth-eight paces from the 


center of the Harlem Consolidated School crossins and that 


by pace the witness meant three feet. The record discloses 
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that what is known as Brown's Crossing mentioned in this 
oase is a thousand feet from the Harlem Consolidated School 
crossing; it appears from the testimony of appellant that 
whils standing twenty-nine feet West of the WYeet rail of 
appéllee on the same side of tne track as ths allegsd tree, 
objeots could be seen several hundred fest on th’ track 
beyond the tres. 

In the oase of Myhrs vs Giicago City Railway Co. 
21S Ill.App. 128 it was said t= "Where it is inoumbent 
“upon one as an act of safety to look, he must look when and 
where he can aot safely with referenoée to any dencer ob- 
served, clse the element of caution is wanting." In Carden 
vs Chicago Railway Co. 310 Til. App. 155 it was heid that 
it was négligence per se for a driver of an automobile to 
stop on the street oar track or to go slow over the track 
when an on-coming car is olese at hand. The driver of an 
automobile approaching the intersection of a atreet and 
the street car tracks rhieh he intends to cross is bound 
where his view is unobstructed to make reasonable use of 
his gsnacs to guard his own safety and to look for approach- 
ing oars at such a distance as will enable him to ascertain 
whether one is in sight, and a failure to do so is negli- 
genee. Hack vs. Chicago and Int. Traction Co. 310 Ill.App. 
S73. 

From an Sxamination of the record, we are of the 
opinion, that the evidencs suows the driver of the interur- 
ban car was in the éxeroise of due cars and caution for 
the safety of himself and the proxérty of appellee; that 
the driver of the automobile truck was négligent in ap- 
proaching ths orossing; and the tracks cof appellees; that 
there was nothing to prevent his seeing the interurban sar 
and knowing of its approach. While it is sarnestly urged 
by appeliant that the ever-grsen tree iu question costruct- 


ead tis view of the driver of the truck, so that he could 
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not see the approaoh of the car, the evidence discloses 
the fact that when he turned from the hard or cement road, 
to oross the tracks of appellee, the interurban car could 
then have been seen as far North as Brown's orossing, a 
thousand feet or more, and was between him and the tree, 
therefore the existence of the tree was not an element to 
be considered in the oause. 

An instruction offered by appellant in reference 
to such alleged obstruction was refused and we think 
properly so because there was no evidence in the record to 
justify the giving of such instruction. It is insisted 
that there was a depression between the rails of the ap- 
pellee company at the orossing in question and on account 
of this fact and on account of the condition of the approach 
to the track on the West side thereof appellee was guilty 
of contributing to the injury and collision. These questions 
were presented to the jury as a matter of defense and the 
finding was against appellant. The crossing in question 
was not within the limits of any incorporated city, town or 

village. 

Complaint is made by appellant of certain instruct- 
ions given on behalf of appellee because there is no instruct- 
ion defining the term "ordinary care and caution." There is 
no instruction that expressly tells the jury what is meant 
by the words "ordinary care and caution" but instructions 
nine, eleven and twelve given on behalf of appellant in ef- 
fect defines said words. 

It is earnestly insisted that instruction three 
given on the part of appellee is erroneous and was calculated 
to mislead the jury. Said instruction is as follows:- 

"The Court instruots the jury that the crossing 
in question, being outside the limits of any inoorporated 
town, village or city, plaintiff's interurban car, in ap- 


proaching and passing over said crossing, had the paramount 


S'taop TE ga 


eonoloeth eonebive edt Aao edt to dosorqge sd? eee tom 
beet tromeo so btad edt sott beaw? ex medw tadt tost edt 
bilsoo ts0 sedivisini ed? ,eelfeqgs to atost? ed? esoto of 
@ .paleeote «'nword ee dtiol 14% sa apes seed sved aod? 
ent oft bas mid aeewted esr bas ,ozom to tect hbasaveds 
ot tmemele ne ton saw sort edt to sonstetze oft, stotered? 
-Baw20 ed? ai. betebtesoo ed 

ponetets: at taslleaqe yd berelito aolteutteant gi 
Anidt ew bas beauter sar. acottourtedo hegelle ove ~ at 
ot bropet edt at senmebive og es* sxedt saussoed o8 ylreqgotq 
botalesi si tI .aottovxtent dove to gatvtg sdt. yiisest 
-qs oft to sitet edt mesried motesotoeb s sow exedt tadt 
¢awoocos co baa notteeup ait galasoto edt 3s yasqueo sefleg 
foaoxggs ett to noi¢tbaoo edt to taveoos co bas toast atdt to 
utlivg saw seileqqs tostedt eble tee ed? ao Aoe1d edt of 
ecoltteaeup eeecT .moletifoo baa yuwtal edt. ot aattudizttaos te 
eft Daa caneteb to ze¢tiem s se yw edd ot betmesetq osew 
nolteeup at gutssoro eiT .tnslleqqe gentsgs. eaw palbalt 
zo mvot .vtlo hetezoqroont yas to etimil sit aldtiw tom aaw 
of -egalliv 
~tourteat aistreo to taslisqqe yd sbhem al taltalqmod >. Sas 
-tourtemt om al ersdt senezced seflsqqs to tMaded co sevig eaot 
al etadT ".cotéves bus etzo yrsalbr0" aret edt gatatteb mot 
gasom et tadw yt edt el{let yleserqxe taft coltoutsent of 
enottosstent tud "“sottues bas etso yreatbio" abiow ed? yd 
te at taelleqqa Yo YLaded ao aevig evLews bus aevele .enta 
-obtow Hise asatteb toet 

eer? aolttouréadt dete botelant ylteentae et #1 
beteluoleo ear bus sxoeeotte alt eelLeqqe to ¢t14aq ed? ac aevly 
-‘ewolfot s2 at coltouxtent bleS  .ymt ad? béelatm of 

gateroro edt tedt yrut edt etovrteat truvo) edt” 
betetoqzooa! yas to atimil edt ebtetwo gated .aotseavp at 
-~qa al Aad madturetat e'ititatala .wtto to egelity .awod 
tovowsreq edt bad .jatesoto btse revo gatepaq bas Batiosong 


Ag 87 cont'd 


right of way over the truck of defendant. And by that is 
meant that if you believe from the evidence that defendant's 
driver, in approaching said orossing, either saw, or by the 
exercise of ordinary care and caution, would have seen plain- 
tiff's interurban oar approaching said crossing, and if the 
jury further believe from the evidence that the conditions 
were such that if defendant's driver proceeded on to said 
orossing, a cdllision would occur or was likely to oocur, 
then under such citoumstances the law made it the duty of 
the driver of defendant's truck to stop or so slacken the 
speed of said truck as to permit plaintiff's interurban 

car to pass over said crossing ahead of the truck." 

On examination it is found that the word paramount" 
used in said instruction is properly defined so that the jury 
could not have been confused or misled by it. It is com- 
plained of this instruction that it too, failed to advise 
the jury of the meaning of the term "ordinary oare and cau- 
tion." In view of instructions nine, eleven and twelve 
given on part of appellant and regarding the instructions 
as a series we conclude the jury were fully instructed as 
to the law of the case. We are of the opinion that the 
court did not commit any error in the giving, modifying or 
refusing of instructions. 

Error is algo assigned upon the Court's ruling 
upon the admission pf oertain evidence. We are of the opin- 
ion that thege objections are not well founded. 

The only substantial error that intervened during 
the trial of this cause was ocoasioned by counsel for appel- 
_ lee who called appellant to the stand as a witness in its 
' pehalf and asked appellant the following question: "You 
are the G. N. Safford doing business as G. N. Safford 
Company who has commenced an action for the Lumbermans' 
Mutual Casualty Company against the Rockford and Interurban 


Company have you not?" The question was objected to and 
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the objection sustained. The authorities condemn any 
reference in this olass of cases to the fact that a party 
to the suit may have indemnity insurance. In many oases 
such a reference has been held to be reversible error and 
in this case if it were not for the fact that the evidence 
@learly and conclusively establishes the right of appellee 
to recover we would not hesitate to reverse the judgment. 
It is only because we are convinced that the verdict and 
judgment are just that we permit them to stand. We eannot 
refr&in however from expressing our keen disapproval of 
the conduct of appellee's attorney in transgressing the 
Tules and practice so well understood by the bar of this 
state. The judgment of the court below is affirmed. 


Affirmed. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


of Illinois: 


Present--The Hon. AUGUSTUS A. PARTLOW, Présiding Justice. 
Hon. THOMAS M. JETT, Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. en 


E. J. WELTER, Sheriff. 
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Gen. No. 7150 Agenda No. 66 


Bena Jurres, 


Appellee, 
vs Appeal from the Circuit Court 
William Jurrés, of Will County. 
Appellant 
Jett, Je 


Bena Jurres, appellee, filed her bill in the 
Cirouit Courf of Will County on November 39, 1920, against 
William Jurrés, appellant, for separate maintenance, and 
obtained an imjunotion restraining him from selling, en- 
cumbering or otherwise de sposing of his property. Appel-— 
Tent, Gn Gancsry 10th, 1921 £j1e4 hie anawer to ¢he Hild 
of complaint. At the November Term 1931, appellee, on 
motion and after hearing, Was allowed temporary alimony 
and solicitors! fees in the sum of Seventy five Dollars. 
At the May Term 1922 the cause was heard. The oase was 
“taken under advisement, and on the 16th day of June, 1922, 
and during the said May Term, a decree was rendered in 
favor of appellee, requiring appellant to pay to appellee 
Thirty Dollars per month until the further orderof the 
Court. 

This appeal is prosecuted with a view of re= 
versing the decree of the Circuit Court granting the said 
payments from appellant to appellee as separate maintenance 
and making all payments a lien on the real estate of said 
appellant. It appears no replication was filed to answer, 
and it is insisted, that since no replication was filed 
the complai nant admits all special matters set forth in : 


the answer to be true whether responsive to the bill or 
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not. This is not the rule when the case has been submitted 
upon proofs. In such case no advantage oan be takdn by 
either party on account of the lack of a replication. 
Butts vs. Peoria County, 286 Ill. 370. The filing of a 
replication will be deemed waived. Jameson vs. Conway 

5 Gil. 287; Unity Co. vs Equitable Trust Co. 304 Ill. 

595. It is further contended by appellant that since 

no special replication was filed to the answer the matters 
GEE specially pleaded must be taken as true. All repli- 
eations in chanoery must be general. Correctly speaking 
there is no such a thing as a special replication in chan- 
cery, and if a replioation is such, in form, it will be 
treated as a general replication only. Schaffer vs Weed 

8 Ill. 511, White ve Morrison 11 Ill. 361. 

/ Appellant insists the record does not disclose, 
either by the bill, evidence or decree, that appellee had 
resided within the state of Illinois for one year preced- 
ing the filing of the bill, and that such allegation and 
proof are jurisdictional prerequisites and cities in 
support thereof oases none of which are for separate main- 
tenance. Section 3 of the statute on separate maintenance 
requires that such proceedings shall be instituted in the 
county where the husband resides, with a proviso, that if 
the husband move to another county in the state, the wife 
may proceed either in the county where she was abandoned 
or in the county where the husband resides at the time of 
the commencement of such suit. The bill does not allege 
where appellant resided when the proceedings were begun 
but the process was directed to the sheriff of the county 
in which the suit was brought and service was had in that 
county. Appellant appeared and filed his answer without 
questioning the sufficiency of the bill in any manner.The 
testimony of appellant is that he lived in Peotone, in 
Will County, at the time of the hearing and had lived there 
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for twenty four years, and the decree finds that the trial 
Court at the final hearing had jurisdiotion of the subject 
matter and of the person of eaoh of the litigants. It is 
now too late to question the jurisdiotion of the court 
over either the subject matter or the persons to the cause 
when the deoree finds that the court did have such juris- 
diction, and when the decree is supported by the proof, 
although there was no positive allegation of jurisdiction 
‘in the bill. 

We have disposed of all questions raised by 
appellant except those going to the merits of the oase. 
Appellant insists the finding that appellee is living 
separate and apart from her husband without fault is not 
supported by the evidence, and that the sum of Thitty Dol- 
lars ordered to be paid monthly is excessive considering 
the income of appellant. Appellant and.appellee were 
married October Sth, 1920, and separated after living to- 
gether the short space of thirty-eight days. At the time 
of the hearing appellant was sixty and appellee fifty-two 
years of age. Both had been previously married. They had 
lived aeighbors in Peotone, for several years wior to 
their marriage. Appellee had no children, her nearest 
relatives were brothers and sisters. Appellant had a son 
and daughter by his former marriage. Appellant's first 
wife died three or four years prior to his marriage to 
appellee. The testimony of all the witnesses who knew 
appellee, including appellant, showed she was agreeable, 
kind and affectionate. Appellant himself testified that 
appellee at no time during the period they lived together, 
treated him unkindly or said anything unkind to him. Ap- 
pellant contends there was no trouble between them and that 
he Was never unkind toward appellee, and that the proof did 
not warrant the court in finding that she was living separ- 
ate and apart from him without her fault. Appellant in his 
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answer, however, sets forth that there was a prenuptial 
agreement between appellant and appellee in which appel- 
lee agreed to give twenty six hundred dollars to appel- 
lant's ohildren, after the death of appellant and appel- 
lee, and appellant testified to this fact on the hearing, 
and admits he and appellee had some controversy over this 
question and he called her a liar. 

Appellee testified that as soon as they returned 
from their short wedding trip appellant began a course of 
cruel and unking treatment towards her and quarreled with 
her at most all the meals, especially the dinner hour; that 
this caused her to feel very badly and she cried a great 
deal as a result of it; that when he got eross and talked 
loud and angrily to her she had tried to put her arms around 
his neek but when she did so he struck at her; that on the 
evening they returned from their wedding trip he told appel- 
iee he wished they had never gotten married; tjat this would 
cause his daughter to leave the house and that he would not 
have had that happen for a thousand dollars; that he frequent- 
ly Ssked her how long it would take her to make up her mind 
to gét a divorce from him, and appellee was corroborated 
with reference to the last statement by her niece, although 
appellant denied the testimony of both appellee and her 
niece. There is also some evidence that appellant was 
guilty of some misconduct during the trial, and the court 
remarked to counsel for appellee that he could not control 
him. Upon review in this court we ars not required to weigh 
the testimony and determine where the preponderance lies, 
because where there is a decided conflict in the testimony, 
the finding of the Chancellor will not be disturbed upon 
appeal if the record contains sufficient evidence to sustain 
his finding. Johnson vs. Johnson 125 Ill. 510; Perks et al 


vs Perkins, et al, 158 Ill. App. 530; Smith, vs. Thomas 
Elevator Co. 378 Ill. 333. 
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It is also insisted by appellant that the mis- 
conduct testified to by appellee did not amount to violence, 
and although humiliating, did not justify appellee in liv- 
ing separate and apart from appellant. The earlier English 
decisions and some of the earlier American oases recognized 
nothing less than aotual or threatened physical violence as 
@ ground for divorce; but in this country the prevailing 
modern view does not confine ofelty to a mere aotual or 
threatened physical violence. Such injury is not consider- 
ed the worst that oan be inflicted on a person of refined 
sensibility. 9 R.C.L. 341 Sec. 181. 

“Modern decisions both in Figland and especially 
in this country fully recognize that the infliction of men- 
tal suffering may constitute oruelty***Whether in a given 
casé there has been inflicted this grievous mental suffer- 
ing is a pure question of fact to be deducted from all the 
gxe ciroumstanoces of each particular case, giving dus con- 
sideration to the intelligence and refinement of the complain- 
ing party. 9 R.C.L. 343 Sea. 123. 

The rule announced by Ruling Case Law supra is 
with reference to grounds for divorcee. The grounds for 
separate maintenance are, if anything, more liberally viewed 
by the courts in a proweeding for separate maintenance than 
in a suit for divorces. In order to obtain separate mainten-— 
ance, the wife need not show statutory grounds for divorce 
but it is sufficient if the evidence shows a persistent un- 
justified course of conduct on the part of the huswand 
which necessarily renders the life of the wife miserable. 
Mellanson vs Mellanson 113 Ill.App. 81; Harris vs Harris 
109 Ill.App. 148; Cash vs Cash 180 Ill. App. $1; and Pratt 
ve Pratt 197 Ill. App. 530. 

It is claimed by appellant that Thir ty Dollars 
per month is an excessive allowance for alimony to appeliee 


and this contention is based in part on the fact that appel~ 


-b'tmoo 88 .gh 

-ain sft tacit éaelfeqqs wd beteteat oelé ef #1 
.comeLolv ot trvoms ton BLb selfeqqs yd ot bertitest zoubsros 
-vil at esileage eiiteut ton bib opettats tend dguodéte ue 
detiga® rsi{res edT .tnslleqgs mo1t tage bas eteraqens 5 pat 
heatmgooet ese2eo asotremA tetizes edt to smoe bas anotetoeb 
as ecarelotv Leoteydg hemetesitxt to Levtoe asit wend aatitoa 
gatltevetag ed¢ yxtnveo elds at sud reotovib tot bowery * 
zo {svtos etem s of yiledho eatiaco tom aeob woty —— 
-teblenoc ton et vmstat dow? »eomeloty teotayig bonesserd? 
feattet to most6qg 2 20 hevotitat sd a20 tet tazow et be 
J 0080 IH old. a e -yttitdbenea 
yilzeloeqee bas baslséT at tod enolts loeb arebou" i 7 
Aom to molteifint edt tact extmgooes barre —E eta es 


16% 2 | 


sevig « al sadtedwe*?yslewzp osu? ttecoo * abr⸗noe Lat 
-tetiva Laeicem exoveltg aist besolliat need eed —— 2000 
oft [fr mort hovoubeb od ot tost to notte sep om4 4 et gat 
-woo eubh gnivig .easo teivoitieg dose to seonstemozto nts 
-staiqnoo sit to tnemeaitot bas eonegt(Letalt edt of notvexobie 
BEL .068 ESE «1.0.2 @ —— gat 
et erqye wed sec0 pation yd beonvoane elu oiT 

tot ebavoty s/T .sotovib to? ebavotg of sonetetet dtiw 
bewelv yilstedil ezom ,gaiddyas tt «Ste odauna asa Lem evereqes 
aade eonanstates steteqes tot ualbeesvotq 2 at attvoo ed? vd 
-—setrian etetaqee altatdo ot xebz0 al .sotovth tot ioe 6 at 
eoxovib tot ebhewotg yrotutate wode ton beon etiw edt Sona 
~oy ¢tne¢eioteq 2 swore eomebive ed? tt tmelolYive ef tt tud 
basveud ect 20 ¢teq edt mo toubaoo Yo eaiw0o bettivest 
-oldaxeetm etiv edt to stil ed? etebser yLizeeasosa doldw 
aftzal ev efitel ;f8 .qqA.{{I Lf aosasilfeM av aoensilel 
$text bae (L€ .qqa .LLT OBL dead ev dead ;8AL .qqd.f{I @0L 
O82 .qqA Ict Tel ttaxd av 

etellod yt wtdT tadt taalleqqs yd beatelo el +r 
eeilecqqs ov ymomile tot souewol Le ovineoxe aa et de aos xeq 


~Leqqe tecv fost eat ao diag at beead at agitaedaes — bas 


Ag. 66 oont'd. 


lant is not deriving an inoome on a large portion of 
his property; that appellant had about Ten Thousand 
Dollars loaned out to his children, for which he re— 
oeives no interest. The testimony shows that appell- 
ant possessed an estate worth about twenty thousand 
dollars, and he cannot take advantage of the fact that 
hé loans about of his estate out to his children with- 
out interest in order to avoid or reduce his liability 
to wy alimony to his wife; if necessary a portion of 
his estate may be sacrificed to my alimony to his wife. 
Bergen vs Bergen 22 I11. 187. The ruls is that a hus- 
band is bound to previde a wife with such necessaries 
aS are guizkieg suitable to her station and condition 
in life. Ross vs Ress 69 Ill. 569. 

We find no reversible error in this record. 


The decree of the Circuit Court is affirmed. 


Deorece affirmed. 
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STATE OF ILLINOIS, |... 

SECOND DISTRICT. 88. 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
late Court, at Ottawa, this 74 CK _day of 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 


twenty-three, within and for. the Second District of the State 


Of Elalsainols!: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETTA Justice. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: On 


the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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General No. 7161. Agenda No. 40. 


JOHN J. LYONS, 


— 


Appellee, Appeal from the Circuit Court 


* of Livingston County. 
JOSEPH LYONS, 


Appellant. ) 
Jett, Je 


Appellee began suit against the appellant in the 
Circuit Court of Livingston County, for wages claimed 
to be due him as a farm laborer. A trial was had and the 
jury to whom the issues were submitted found for appellee 
in the sum of $809.00. Judgment was rendered on the ver- 
dict of the jury, from which judgment the appellant pro- 
sé cutes this appeal. 

The contention of appellee is that he Hired to ap-— 
pellant as a farm laborer and overseer at the going or 
customary wagés paid in the locality for such servicés, 
and that his employment covered a period from March 15th, 
1910 to Mareh lst, 1919. Appellant contends that appel- 
lee worked for him prior to May 13th, 1911, putting in 
tiling and gathering oorn, that he harvested corn by the 
bushel and put in tiling by the rod. After May 13th, 1911, 
it is insisted by appellant that appellee was to be mid 
fixed wages or salary. 

No settlement was mde until the end of appellee's 
services as a hired hand but when he wished money he re- 
eeéived it in such amounts as he asked from appellant or 
from the brother of appellant. There is no substantial 
difference between the parties to this proceeding as to 


the sums of money appellee had received and did receive 
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from time to time during his employment By appellant. 

It appears that after several conversations between the 
parties about a settlement appellee on December 5th, 1919, 
asked appellant to figure up what was owing to him and 

to settle with him. On said day appellant and Stephen 
Lyons, a brother of appellant met appellee and they in- 
formed him that they had figured up his account and ex- 
hibited to him a paper on which they had figured his time; 
for the first six years, eight and one half months a year 
at twenty five dollars a month making $1375.00; for 1917 
appéllee had been allowed forty dollars a month for eight 
and one half months making $340.00, and for 1918 appellee 
had been allowed fifty dollars a month for eight and one 
half months making $425.00, this aggregated $2040.00; 
appellant had also kept an account with appellee of his 
work husking corn and in tiling in 1310 which amounted 

to $101.53. Appellee was allowed interest on the balance 
due him from time to time which amounted to $166.41, which 
added to the amount for services made an aggregate of 
$2308.03; appellant had also kept an account of the vari- 
ous items of cash paid appellee which amounted to the sum 
of $1830.30; this last named sum deducted from $3308.03 
left a balance of $477.73; appellee had purchased some 
feed from a pellant and this amounted to $111.70 as stated 


by appellee himself, this last sum of $111.70 being deducted 


from $477.73 left a net balance of $366.03 dus appellee. 
These figures were gone over at this meécting on December 
5th, and appellee received checks for the said last named 
sum of $366.03, and he executed a receipt which recited 
that it was in full for all work to date. Subsequentiy 
without making any further claim appellee snstituted this 
proceeding in which he ociaims that he worked from the 
year 1910 to the year 1918 inclusive on a contract of 


hiring by which he was to be paid the going or customary 
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wages claiming them for eight and one half months each 
year exoept two years for which appellant olaims pay for 
the entire year. A trial was had and the result as above 
indicated. 

Many reasons are assigned why the judgment of the 
court below should be reversed. It is bnsisted by appel- 
lant that the court erred in admitting certain testimony 
over the objection of appellant and that the jury was 
prejudiced by the oross examination of appellant relative 
to his book account which was not offered in evidence, the 
cross @Xamination being upon sums paid which were at no 
time in dispute. 

It is also urged by appellant that erroneous instruct— 
ions were given on the part of appellee. 

Relative to the se¢étlement appellant was corroborated 
by his brother Stephen Lyons. The testimony was conflict- 
ing and in our opinion fairly tended to prove the conten- 
tion of appellant. This being true it was of the utmost 
importance that the instructions defining the law of the 
case should be free from error. 

Complaint is made by appellant, of appellee's given 
instruction number three which instruction is as follows:- 

"The court instructs the jury that a receipt though 
prima facie evidence is not conelusive evidenee of pay-— / 
ment and may be rebutted by other evitnee and if the jury 
believe from the evidence faots and circumstances in evi- 
dence that it was not the intention of the parties by 
the receipt offered in evidence to foreclose the correct- 
ing of any mistakes that might occur in the settlement 
then in such state of the procf the jury are at liberty 
to disregard said receipt." 


This inetruction tells the jury that if they believe 
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it was not the intention of the parties to foreclose the 
correcting of any mistakes that might occur, then the jury 
were at liberty to disregard said receipt. Merely because 
of the fact they did not intend to foreclose the oorrect- 
ing of any mistakes was not suffieient grounds upon which 
to instruct the jury to disregard the receipt. We hold 
that it was reversible error to give this instruction. 

We are of the opinion that the court allowed too 
— latitude in the cross examination of appellant con- 
eerning his account book which was not offered in evidence, 
put if there was no other error than this we would not feel 
as though we should reverse the cause nor would we feel 
called upon to reverse the case merely on account of the 
admission in evidence of exhibits ons and two offered by 
appellee. The giving of instruction number four on the 
part of appéliant was c2laulated to mislead the jury.This 
instruction to]d the jury thet under the lawg of this State 
a receipt though prima facie evidence is not sonolusive 
evidence of payment and the same may be explained, varied 
or contradicted by parol evidence. While this would be 
@ proper instruction to gbve where there was a dispute as 
to the amount of a payment made at the time the receipt 
was given, it had no place in this proceeding for the 
payment was fully shown by the two checks given to appellee 
and aceented by him. The payment was not questioned in 
any — appellant or appellee. We are of the 
opinion that instruction number four given for appellee 
was calculated to confuse the jury. 

We therefore, conolude, that manifest error was 
committed in the trial of this cause and the judgment of 


the court below is reversed and the case is remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, } .. 
SECOND DISTRICT. — I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 
ppellate Court, at Ottawa, this V6 AK day of 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of April, 
‘in the year of our Lord one thousand nine hundred and 


twenty-three, within and for the Second District of the State 


OT ala lsino dis: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. JETT, Juste. 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E, J. WELTER, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: On 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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General Noe. 7231 — agenda No. 48 


Charles B. kKobifison, 
Appellee, 
VSe Appeal from Peoria 
Icie Beers, 


Appellant, 


Jones, ds 

The appellee Charles B. Robinson recovered a judgment by 
defanit against apvelliant Icie Besrs in m action of forcible 
entry and detainer before a dustice of the reace in Peoris 
County. Appelisnt did not pray an appeal or request the Justice 
to fix the amount of an appeal bond as provided by Sections 
"18" and "19" of the Fordible Entry md Detainer Act. ‘The amount 
of the appeal bond was not fixed by the — Instead of 
complying with the Statute in reference to appeals in actions 
of forcibie entry amd detainer, appeliunt filed an appeal bond 
With the Ulerk.of the Cirenit Court in the sum of Five Hundred 
($500) Dollars. A superSedeas wus issued and served on the 
Justice of the ceace. 

Appellee, limiting his appexranuce in the cireuit court 
for the purpose of the motion, moved the court to dismiss the 
appeal. the motion was allowed and the appeal dismissed. 
Appeliant now prosecutes an appeal to this court. 

The law in this cease is weil scttled and it will serve no 
useful purpose to restete it. The appesl to the Circvit Court 
was not perfected in the manner provided by Statute and the 
Gircuit Court properly dismissed the appeal. (Fairbanks v. 
Streeter, 145 lll. 226; Voorhees v. Schrieber, 183 Iii. App- 626; 
Bowlby v. xsobinson, 45 Ill. App- 551; and Drewitz ve Sauit, de- 
Gided at the Uctober term A. D. 1922 of this court but not yet 
reported). 


The judgment of the Cirouit Court is affirmed. 
' Judgment affimed. 
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AT A TERM OF THE APPELLATESCOURT, 





Begun and held at Ottawa, on Tuesday, the third day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-three, within and for the Second District of the State 


Of PVT inolis : 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hon. THOMAS M. serr, Justice. 


Hon. NORMAN L,“JONES, Justice. 


Ss 


JUSTUS L. JOHNSON, Clerk® 


E. J. WELTER, Sheriff. 
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The People of the State of 


Illinois, 
Defendant in error, 
vs. Error to the — Court 
Clayton E. Trump, of Whiteside County 
Plaintiff in error, 
ff e 


— 


Per Curiam. 

The plaintiff in error, Clayton E. Trump, was convicted in 
the cirouit court of Whiteside county under an indictment consist— 
ing of two counts, and to review the judgment entered upon the 
verdict a writ of error has been prosecuted from this court. 

The evidence shows that the plaintiff in error, under the 
name of the Superior Motor Car Company, had been in the retail 
automobile business in the city of Sterling for about four years 
prior to November 1, 1920. He had borrowed money at various times 
from the First National Bank of Sterling, Tllinois, and had given 
his note to the bank sécured by a bill of sale covering certain 
automobiles. In Aprii, 1920, he was indebted to the bank in the 
sum of $6700.00, and on November 1, 1930, he went to the cashier 
of the bank, W. J. Gallagher, and stated that the automobile 
business was not good and he needed a loan of $7200.00 to tide him 
through the winter. Gallagher, leter in the day, told the plain- 
tiff in error the bank would let him have the money on a note se— 
cured by a chattel mortgage on si automobiles described on a 
slip of paper which the plaintiff in error had furnished to 
Gallagher. This slip of paper contained the numbers and kinds 
of the automobiles to be covered by the chattel mortgage. A 
chattel mortgage was prepared covering these six machines. On 
November 4, 1920, the mortgage was signed and acknowledged, and 
the transaction was closed the next day. At that time the plain- 
tiff in error was indebted to the bank in the aum of $5393.46, 
represented by a note. The old note was surrendered, and the 


bank paid $1.44 for revenue stamps on tue new note. The total 
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amount due on the old note was $5491.28, which amount being de- 


ducted from the $7200.00 left a balance of $1708.72, which was 
credited to the account of the Superior Motor Car Company. Of 

the six cars which were covered by the chattel mortgage, one 

was a six cylinder Oldsmobile touring car, No. 33439, which the 
plaintiff in error had sold on August 5, 1930, to Earl M, Sweeney. 
This car was subsequently levied upon by the sheriff under an 
execution belonging to a third party but the car was replevined 
from the sheriff by the plaintiff in error and at the time the 
chattel mortgage was executed, was in tne sales room of the plain- 
tiff in error. The replevin suit was subsequently decided against 
the plaintiff in error, it being held that he was not the owner of 
the car. Another ear, an Oldsmobile truck, No. 9660, had been 
sold on October 87, 1920, to William H. Wyman, and om the day the 
mortgage was executed, it was on the floor of the store room of 
the plaintiff in error for some slight repairs, but did not belong 
to the plaintiff in error. The plaintiff in error verbally stated 
to Gallagher that he was the owner of all of these six oers, and 
the chattel mortgage which he gave contained a like representation. 
Shortly prior to April 1, 1921, when the note became due, llagher 
called plaintiff in erwer's attention to the fact that the note 
would soon becomé cue and plaintiff in error said he would be 
prepared to meet the note at that time. About April l, 1931, 
Gallagher went to piaintiff in error's place of business and 

found that plaintiff in error and ail the automobiles oovered 

by the chattel mortgage had disappeared. The chattel mortgage 

was placed in the hands of a constable for foreclosure but non 

of the cars could be located. Pjaintiff in error had drawn from 
the bank all the money deposited to his account except $51.45, 
Which wes credited on the note and waslall the bank realized. 

The plaintiff in error was first indicted for the confidence 

game, Was arrested in New York, brought back for trial but was 


acquitted. He was subsequently indicted for obtaining money 
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by false pretenses, was tried, convicted, and has broucht his 
case to this court for review. 


It seems to be conceded that the indictment is under Section 
96 of the Criminal Code, (Cahill's Statutes, p. 1209, Sec. 328), 
but plaintiff in error insists that it should have been under 
Section 97 of the Criminal Code. Section 96 provides that whoever, 
with intent to cheat or defaaud another designedly by any color 
of faise token, or writing, or by any false pretenses, obtains 
from any person any money, personal property, or other valuable 
thing, shall be fined, e¢tc. The first count of the indictment 
charges that the plaintiff in error did, with intent to cheat 
and defraud the bank, feloniously and unlawfully, knowinely and 
designediy, pretend that he was the owner of two certain motor 
vehicles, by which false pretenses he did obtain the money and 
eredit from said bank, wheréas in truth and in fact he was not 
owner of the two autvomobiies described in the chattel mortgage. 

he second count is substantially the same as the first, except 
that it alleges that the plaintiff in error obtained the money 

of the bank. Under Section 96, if the plaintiff in error obtained 
@ loan of monty, personal property, or other thing of value, he 
Was properly charged in the indictment. He did obtain credit 

from the bank, waich was a thing of value and which was properly 
ailesed under Section 96. We do not think it was necéssary to 
make the allegation under Section 97 which relates to credit, 

and requirés a written statement before the representation is 
Oriminai. 

Plaintiff in error urges as ground of reversal, that he 
offsred evidence tending to show that the Superior Motor Car Com- 
pany consisted of the plaintiff in error and Elmer FE. Hess and 
Was, in fact, a partnership; that there was no évidence of Hess! 
financial standing, and if the court had admitted this evidence 
it would have shown that the bank was not defrauded for the reason 


that Hess had money enough to pay the amount due on the mortgage. 
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The chattel mortgege given was in the name of "C. F. Trump, doing 
business as the Superior Motor Car Company" and was acknowledged 
hefore a justice of the peace by “the above named C. F. Trump 
doing business as Syperior Motor Car Company, the mortgagor therein 
named." The evidence shows that the entire transaction wae 
carried on by the plaintiff in error. There is no evidenoe, nor 
is it contended, that Hess, as a partner in the buéhness, had 
anything to do with the makbng of the loan, the giving of the 
chattel mortgage, or the making of any false representations with 
reference to tne ownership of the two oars in question. It wag 
the individual act of the plaintiff in error and he alone was 
responsible for it. For this réason there was no error in the 
refusal of the court to permit the plaintiff in error to prove 

a partnership, or the extent of Hess’ financial responsibility. 

It ig next insisted that the court improperly permitted the 
State to prove that the plaintiff in error went under an aseuvred 
name after his departure from Sterling. The basis of this conten= 
tion is that he did not go away for the purpose of avoiding srrest, 
or punishment, under this indictment, but that the indictment was 
not returned for many months after he had left the city of Sterling. 
The evidence shows that he was in New York and in Wyoming after 
he ieft the city of Sterling and went under the name of Gecrge A, 
Walker, which was the maiden name of his wife. It has been held 
that evidence of this character, in order to pe admissible, must 
show that the defendant fled to avoid a criminal nrosecution, or 
arrest, and the fact that the defendant went into another state 
and went undér an assumed name is not competent in a case of this 
kind unless the element of avoiding arrest is present. The People 
ve. Wharfield, 861 Ill. 853. The evidence shows the plaintiff in 
error left Sterling showbly before the first of April when the 
note was due, and when it was certain that his false statements 


Would be discovered. The question as to whether he went away for 
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the purpose of avoiding prosecution for the crime with which 

he was about to be charged, was a question of fact for the jury, 
and we do not think there was any error in the action of the court 
in permitting the State to prove that, subsequent to his departure, 
he was going under an assumed name. 

The court permitted evidence to go to the jury to the effect 
that the other four cars, covered by the chattel mortgage, were 
disposed of, or spirited awey, by the plaintiff in error prior 
to April 1, 1921. We think the court should not have permitted this 
testimony to have been presented to the jury. It is not claimed 
that it was a part of any scheme or désign, of the plaintiff in 
error to sell or dispose of the four cars which he actually omed 
at the time he gave the mortgage and to keep the proceeds without 
applying them upon his indebtedness to the bank. The false re- 
presentations charged against him in the indictment were that the 
plaintiff in error claimed to be the owner of two cars which did 
not belong to him. It is not claimed there was any other false 
representation, consequently it made no difference what became of 
the other four oars which he owned. The piaintiffin error was not 
being tried for selling mortgaged property, and while, under some 
circumstances, it micht be proper to show what became of the other 
four cars covered by the chattel mortgage, such was not the case 
here. The evidence should not have been admitted not only for the 
reasons above mentioned, but also for the reason that a custom 
prevailed in the prior transactions between the plaintiff in error 
and the bank, whereby the plaintiff in error was permitted by the 
bank to sell and dispose of the cars he had in stock which he had 
conveyed to the bank by bill of sale, and it cannot be doubted in 
this case that the bank, not only mew that he would sell ail of 
these six cars which he mortgaged without first obtaining the ex-= 
press permission of the bank so to do, but that the bank exnvected 
him to do so. The natural effect of permitting the testimony with 


reference to the disposition of the four cars to go to the jury, 
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was to prejudice the plaintiff in error in the minds of the jury. 

The gist of the offense in the indictment, under Seotion 96 
of the Criminal Code, was the obtaining of money or other thing 
of value with intent to cheat and defraud by means of false re- 
presentations. The obtaining of money by misrepresentations is 
not an offense under Section 96 unless it is coupled with an intent 
to cheat and defraud. Whether or not such intent was present in 
this case was of vital importance to this prosecution. The evidence 
upon that question was conflicting to say the least. There is max 
no question, under the proof, but what the plaintiff in error did 
misrepresent the ownership of two of these automobiles. There is 
no doubt that the bank lost money by the transaction, but whether 
or not the plaintiff in error had in mind, at the time he procured 
the monsy, that he would cheat and defraud the bank, was a question 
which should have been determined by the jury under proper instruction. 
Uniess the jury found such intent to be present at the time the 
chattel mortgage was made, it could not properly return a verdict of 
guilty. Under thess conditions the court gave to the jury the sixth 
instruction which told them that if they believed, beyond a reasonable 
doubt from the evidence, that the plaintiff in error made the false 
representation eharged with intent theredy to obtain the money of 
the bank, it was immaterial if he then intended to, at some future 
time, pay the bank the amount of money so obtained. It is clear 
that if at the tims the plaintiff in error made this representation, 
he intended to pay the money to the bank at some future time, he 
did not intend to chéat and defraud the bank, as alleged in the 
indictment. It is inconceivable that the jury could return a ver- 
dict against the plaintiff in error if it believed that the plaintiff 
in error had no intention to cheat and defraud, but on the contrary 
that his intention was good, and that he honestly meant to pay back 
the money which he had borrowed. People vs. Perlmutter, 306 Ill. 405. 
The sixth instruction was not only erroneous, but i+ was highly vre- 


Yudiclai to the plaintiff in error. 
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The fourth instruction told the jury that the law presumes 
& man to intend the reasonable and natural consequences of any act 
intentionally done, end if they believe from the evidence, that plain- 
tiff in error represented to the bank that he wae the owner of the 
two cars in question, and that said representations were made for 
the purpose of procuring the money of the bank, and the said repre- 
sentations were false, and the plaintiff in error kmew they were 
false, that would be evidence that he intended, by such representa] 
tions, to cheat and defraud the bank. There are several objections 
made to this instruction but the most séricus one is that it told 
the jury that certain facts would constitute evidence of his inten- 
tion to chéat and defraud the bank. The jury were the judges of 
the law and the faots and it was not Within the provinese of the 
court to teil the jury what weight should be given to certain parti- 
cular facts, or what certain particular facts tended to prove. It 
Was tae province of the jury to determine the weight of the evidence 
and this instruction invades that provinee, and for that reeson was 
eérroneous. 

Tne seventh instruction told the jury that it was not within the 
power of the bank, or any of its officers, to settls with the plain6& 
tiff in error for the alleged violation of the law, or to dismiss 
any criminal charge that might then be pending, or thereafter pende 
ing. We do not sés any reason why this instruction was given. This 
was an indictment returned by the grand jury in the name of the People 
of the State of Illinois and it was not necéssary that the jury should 
be inetructed with reference to the matters contained in the seventh 
instruction. 

Objections aré mace te other instructions given, and the refusal 
of the court to give certain instructions on behalf of the plaintiff 
in error. We havé examined ail of these instruotions and do not 
think there is any substantial error in any of the Valine 

For the error indicated the Judgment Will pe reversed and the 


Casé renended. 
Reversed and remanded. 
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General No, 7493 Agenda No. 10 
October Term, A. D. 1922 


Loren C. Cox, Appellee 
vs. £ 


John F. Garner’ Appellant ‘ 
Appeal from Adams. 
NIEHAUS, P. J. 


This suit was brought by Loren C. Cox, the appellee, 
against the appellant John F. Garner, to recover a com- 
mission alleged to be due the appellee as real estate 
broker for bringing about a sale of certain real estate 
which was owned by the appellant. There was a trial of 
the case in the circuit court of Adams county on appeal 
from a justice of the peace. The trial resulted in a ver- 
dict finding for the appellee, fixing his damages at $210: 
afterwards the court, on motion of the appellee, allowed 
a remittitur of $19.58 to be entered, and thereupon ren- 
dered judgment for the sum of $190.42; from this judg- 
ment an appeal is now prosecuted. 

The evidence shows, that the property of the appel- 
lant Garner. which he was desirous of selling, was a 
dwelling house and lot, in the city of Quincy; and the pur- 
chase price was $7000.00. Appellee Cox by telephone 
made an arrangement with him, by which he was author- 
ized to sell the property for appellant; and if he sold it 
for appellant at the price stated, the appellee was to re- 
ceive three per cent commission on the purchase price 
for his services. The appellee induced Roy A. Coffman 
to look at the property with a view to buying it, and got 
him interested in the matter of its purchase. The inter- 
ence which may be properly drawn from the evidence in 
the matter of its sale is, that the appellee’s efforts were 
the procuring cause of the sale to Coffman, although the 
final negotiations for the sale were carried on by the ap- 
pellant; and it was agreed between the appellant ana 
Coffman that the purchase price was to be $7000.00, put 
that appellant take $2000.00 in liberty bonds as 
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part of 
the purchase money, at par value; the actual value of 
these bonds at the time, was $260.94 less than par; it 
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was also agreed between them, that Coffman should as- 
sume the payment of special assessments amounting to 
$391.47, which were à lien on the property; and this 
should be deducted from the purchase money; which 
made the net amount of money received by appellant for 
the property, $6347.59. 

It is contended by the appellant, that the appellee 
has no right of recovery because the final negotiations 
for the sale of his property were conducted by him; and 
that he consummated and effectuated the sale of the 
property. While this is true, it does not deprive the ap- 
pellee of his commission, if the purchaser was procured 
by him, and the sale was brought about as the result of 
his efforts; the mere fact that seller consummates the 
sale, or that it is finally made upon different terms by the 
seller than those proposed to the broker does not deprive 
the broker of his commission. Hafner v. Herron 165 III. 
242; Rounds v. Victoria Hotel] Co. 184 Il]. App. 501; Ogren 
v. Sundell 220 Ill. App. 584. The evidence in this case 
is clearly to the effect, that through the efforts of the 
appellee in procuring a purchaser, the appellant was en- 
abled to sell his property; and that therefore appellee 
was entitled to the commission agreed upon. 

It is also contended by the appellant; that the court 
was without jurisdiction to allow the remittitur to be 
made, and in reducing the amount of the verdict, from 
three per cent of the amount, of the purchase price; to 
three per cent on the amount actually received as pur- 
chase price for the property. It is well settled however, 
that where there is a right of recovery for an amount 
certain, and the amount in the verdict exceeds such a 
sum, it is proper to cure the error in the verdict by al- 
lowing a remittitur to be entered; Taylor v. Craig 205 Ill. 
App. 233. Moreover the appellant in this case was not 
injured by the reduction of the amount fixed by the ver- 
dict of the jury, and is therefore not in position to com- 
plain. Richardson v. 

Page 2 

Lusk 208 Ill. App. 333. 
For the reasons stated the judgment is affirmed. 
Judgment affirmed. 

Page 3 


} a Meade agoiles teds coord nyowtad Tustge mal asl 
Wy Ntticvere = iottessas [sivas Te maonyaa edt vote 
“int fk webiaong alt nu all ob ora dally Wh Lees 
futite oyyoor gesdeing off mel) betousrl of blpost 
wh taatl apace beviewn yonoi te jouens Jag at eham 

PATER whoaenyt od! 
saioqae 2) tealt Anailegqe silt vo hohaaines ar 1 
enottsttoyon Inail edt geet Yiovese Vo Sdaiy on end 
bros mid wi botuhbnew — Ye olna nde tal 
git to ofs4 adt belendiostin hie bersinemienas od dacs 
“tk of) Pcaqeldon xoob Mau ar lt oA ahioqutg 

/  berrocag sew coast of? Yo colsiereion ant le vallog 
Yo thiavy ant as dtieds tdyvout enw slo orlt bas old yd 
yd} sueingt icnos  satloe ted? Joel Save od jelsotie ais 
ft wi arrives dao tib noqu uhro yfianil edi dad 10 oles 
rridah fuy 20h olend ant ot boeqorg eaads ceils taller 
ME Cal sorigh .¢ Aen leH  .noiez’atmes aid Yu talosd od) 
nee hic qq A SH Bf 0D fsfoll sins wv abut Sho 
kn pal) Sonative OAT bat qq A 1 08S Maha ve 
At Ye erty ot torent pat govtto oct ot viel 

o fe Inwtoga oll peed a salieon, af ooliwgan 

os. canial fee en Ly bak sequen gat ton on bats 

- suid (eee nol otis alt or betites knw 
pe nd yi anellote ode ad beboation fe ei 41 

ab inh Minter edt walle op qobtothee, toodtivw aaw 

piedy oolbec. orth fe devenie adt uaioubet ai baa beet 


; of so gandowy ud? Te sonore: oft lo ira yoqq oot) 
| fe seMrovieoud viluntor Jenonte sf oo th99 oq gory 
Saviweud baltion Ive el i Agtteqeaa od aol adie onnds 
P freon jo. 1a) caress: to ddyit o pi ried däctt 
~ foe ole delle odd yt dnvedaut odd hrs alate 
boyy Powovouw i oat sare adh cea weote al tt dre 
NP Ate ghd * soles) ‘boinias edo ine @ gail 
mane nee wll al teatiogey alt toyostolt BCS qgé 
~4y alt rd bexi) ditontl os Ye wonturien saadtt yd bein 
hiv) ab aertion nt fon aoterds at haa Tin ont to tnih 
a nnalradsil  voiala 

egal 

SO aig? 1H eas 4 
e a wierebot odt batate pooner od? wd 
harm uita Inonmbul 


& syed 





General No, 7497 Agenda No. 13 
October Term, A. D. 1922 


Frank Coventry, Appellee. 
vs. 
Herman Bunning, William Bunning, Appellants. 
Appeal from Shelby 
NIEHAUS, P. J. ge 


In this case a judgment was taken x February 25, 
1922, by the appellee. Frank Coventry in the circuit 
court of Shelby county, against the” —— Herman 
Bunning and William Bunning, ona judgment note with 
warrant of attorney attached, for the sum of $3561.86. 
The amount of the judgment includes $323.80 attorney’s 
fees, which was ten percent of the amount of the unpaic 
principal of the note, and accrued interest. The note by 
its terms did not become due until March Ist, 1922; but 
the warrant of attorney gave any attorney of any court 
of record authority to appear for the appellants in such 
court in term time or vacation, at any time after the date 
of the note, and confess a judgment, without process, in 
favor of the holder of the note, for such amount as 
might appear to be unpaid thereon, together with costs, 
and ten percent of the unpaid amount, as attoreny’s 
fees. The appellants appeared in court after the judg- 
ment had been entered, and made a motion to open up 
the judgment; and for leave to plead in defense of the 
allowance of the $323.80 attorney’s fees; which motion 
they supported by the affidavits. The motion to open 
up the judement was denied; and this appeai is prosecut- 
ed from the order denying the leave to appellants to 
plead in defense. 

We are of opinion, that the motion was properly de- 
nied; the affidavits do not set up any matter which can 
be regarded as a legal defense to the amount allowed as 
attorney’s fees. It is asserted in the affidavits, that 
ten percent attorney’s fees referred to in the warrant, 
is 
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unjust excessive unreasonable, and contrary to law; 
these averments are merely the assertions or conclusions 


of the affiants. Inasmuch as the appellants by express 
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contract agreed to the allowance of ten percent attor- 
ney’s fees, they are not in position to assert that they 
are excessive, or unreasonable. The fact that the ap- 
pellee may have been actuated by improper motives or 
ill will in entering up the judgment be fore the maturity 
of the debt, could not be pleaded in defense. Martin v. 
Summers 79 Ill. App. 392. The judgment is affirmed. 
Page 2 
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General No, 7544 Agenda No. 46 
October Term, A. D. 1922 


R. L. Hartwig, Appellant 
vs. 
Adelia M. Stickel, Appellee 


Appeal from County Court Logan County. 
NIEHAUS, P. J. FY kj « 


This is an appeal from a judgment. of the county 
court of Logan County, in a suit brought by the appel- 
lant R. L. Hartwig against Adelia M. Stickel the appellee, 
to recover for the keep of a horse, from October 17, 1908 
until September 1920 when the horse died. The horse 
by special bequest in the Jast will and testament of Simon 
Niebuhr deceased, appellee’s father, had been left to 
the appellee. It is claimed by appellant that the appellee 
at the time of the testator’s funeral, made a contract 
with him through the agency of his father, Paul Hart- 
wig, to keep the horse for her; and that upon the streng- 
th of this arrangement he kept the horse for the appel- 
lee; and was therefore entitled to recover the sum ot 
$180.00. Paul Hartwig the father testified concerning 
the conversation he had with appellee about taking care 
of the horse, that on the day of the funeral in the home 
of the deceased testator Simon Niebuhr, the appellee 
asked him if Lawrence would take care of the horse for 
her; and that he told her “‘yes, Lawrence would take care 
of it;’ that thereafter he told his son the appellant what 
the appellee had said to him; and the appellant thereup 
on took the horse to his farm five miles north of Lincoln. 
The appelee’s version of the conversation she had with 
Paul Hartwig is quite different. She testified, that she 
told him she was to have the horse; and that if Alex (the 
executor) gave her the horse, could she have him out at 
Lawrence’s? To that Hartwig replied, he didn’t know. 
whereupon she said, “just a month until I get back?” 
And then Hartwig said “I guess so.” The appellee is 
corroborated in her 

Page 1 
version of the conversation which took place 
between her and Paul Hartwig, by the testimony of her 
sister Mrs. A. E. Ahrens. 
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The proof in the case shows that the executor of the 
estate in whom control of the horse was legally vestea, 
did not consent to have the same turned over to the ap- 
pellee until after the lapse of about a year after the con- 
versation referred to; and that then, after the appellee 
had obtained the executor’s consent, to take possession 
of the horse, she applied to the appellant for the horse 
through the instrumentality of Fred Allen; but appellant 
refused to deliver possession of the horse to her, until 
she paid a bill which he claimed she owed him for the 
keep of the horse up to that time, amounting to the sum 
of $106.50; the appellee refused to do so, and appellant 
then retained the horse until the horse died. The court 
found the issues for the appellee. Appellee could not be 
held liable for the keep of the horse while the same was 
under the legal control of the executor, unless she maae 
an express contract to pay for the same. The finding of 
the court that no contract was made is sustained by tne 
weight of the evidence; and under these circumstances 
this court would not be justified in disturbing the juag- 
ment. The judgment is affirmed. 
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General No. 7491 Agenda No. 8 


October Term, A. D, 1922 
Laurent Breault, Defendant.in Error 
, VS. 4 7 
H. W. Brownfield and Maud Brownfield, 
laintifis-fn Error 
Errop‘to McLean. 


é 


HEARD, J. 


# 
* 


On July.8°°1921, Defendant in error, hereinafter call- 


ed Plaintiff, obtained judgment by confession against 
Yi 8 


‘plaintiffs in error, and Gerdon Wyckoff who was the prin- 


cipal in the judgment note. A motion supported by af- 
fidavits was filed July 16, 1921, in behalf of the defend- 
ants in the judgment to open the judgment for the pur- 
pose of allowing defendants to plead. The court certi- 
fied there was probable cause for staying execution and 
proceedings thereunder and the motion was set for hear- 
ing at the September Term. The motion on leave to 
plead was not argued until the April Term, 1922. 

On June 22, 1922, plaintiffs in error filed an amended 
motion to open judgment and for leave to plead and a!so 
asked leave to file an amended affidavit in support of 
such motion, which was presented in open court to the 
trial judge. The court heard the motion but overruled 
it on the ground that the amended motion was not pres- 
ented until after the court had advised counsel that their 
original affidavit was wholly insufficient. 

The court then overruled the original motion to open 
judgment and for leave to plead. The original affidavits 
filed with the original motion were made by H. W. 
Brownfield and Maud L. Brownfield. The affidavits set 
out that the note on which said judgment was taken by 
confession was given to the plaintiff for part of the rent 
for 100 acres of land located about six miles northeast of 
Kankakee in Kankakee County, Illinois, for the term be- 
ginning March 1, 1920, and ending March 1, 1921; that in 
negotiating for the lease of said land, plaintiffs in error 
had a conversation with the plaintiff about renting the 
land in question; that H. W. Brownfield told the plaintiff 
he wanted the land for his nephew, one of his co-defen- 
dants; that plaintiff stated that he wanted $1700.00 cash 
rent for the land, $500.00 to be paid in advance and the 
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balance on or before February Ist, 1921, to be evidenced 
by promissory nore that he 
Page 1 

wanted plaintiffs in error to 
sign said notes if he rented the land to the said Gordon 
Wyckoff; that Brownfield told him that he did not want 
his nephew to rent the land # he could not make the 
rent off of it and the plaintiff answered that the land 
was rich and fertile land and very productive; that it was 
one of the best farms in that neighborhood and never 
produced less than 60 bushels of grain per arce. that 
plaintiffs in error never farmed land in Kankakee county 
and had lived in Kankakee only about a year and were 
not acquainted with said land and did not know what kind 
of land it was for producing crops but relied on the rep- 
resentations made by the plaintiff and believing that the 
same were true, signed notes for $1700.00, one of which 
was the said $1200 note, and the other a note for $500 
due February 1, 1920; that about 50 acres of the jand 
was sown in oats the prior year and was in stubble 
cround at the time the lease was negotiated and a man 
with a tractor was hired and plowed the land that fall for 
corn and the next spring 10 acres more was plowed for 
corn, making 60 acres for corn, which was planted early 
as the season permitted and well cultivated, but that 
about 40 acres of the corn was wholly a_ failure on ac- 
count of the soil being thin, poor, worn out soil from rais- 
ing crops without rotation or being fertilized, and on the 
entira 60 acres only 900 bushels of corn was produced; 
which practically was raised on 20 acres of the better 
land; that 20 acres of the land was sown in oats and 
yielded about 500 bushels, being not more than one-half 
of a fair average crop; that there were 15 acres in past- 
ure, about one-half of which produced no grass; that ofi 
of the 5 acres of timothy meadow there was only 3 small 
loads of hay; that said land was not one of the best 
farms in that neighborhood, but in fact, it was one of the 
poorest, that the land was not rich and fertile, but was 
n.ostly very poor worn out iand which would not preduce 
crops of any kind and that in prior years very poor crops 
were raised on the land, and far below an average yield, 
and much less than 60 bushels per acre; that the repres- 


entations made by the plaintiff were false and fraudu- 
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lent, and that the plaintiff knew at the time that the 
same were not true; that all of the corn raised on said 
Jand during the term was turned over to the plaintiff who 
estimated the amount to be 900 bushels and agreed to 
take the corn at 50 cents per bushel, making $450.00, 
which he said he would credit on the rent and this affiant 
paid the plaintiff $500.00 in cash, making a total of rent 
paid to the plaintiff $950.00, which was far in excess of 
the rental value 

Page 2 

of said land; that the plaintiff 
got all of the crops raised on said land or equivalent in 
money and the tenant did not do well or make any mon- 
ey; that the plaintiff had allowed a credit on the rent of 
$328.00, when he should have aliowed a credit of $450.00. 

The amended affidavit for which leave to file was 
asked on June 26, 1922, stated the facts and cireumstan- 
ces of the case, more fully showing the alleged fraud and 
showing that the said plaintiffs in error were mere sure- 
ties for the defendant Wyckoff; that Wyckoff had ab- 
sconded and was insolvent; that the representations made 
by the plaintiff to the plaintiffs in error with reference 
to the character of the soil and the fertility and product- 
iveness thereof were made by the plaintiff with the in- 
tention of deceiving and defrauding the plaintiffs in error 
and they were deceived and defrauded thereby; that 
neither of them would have signed the notes as surety 
for the said Gordon Wyckoff had it not been for the false 
and fraudulent representations made by the Plaintiffs to 
them. 

It is urged by plaintiffs in error that the court erred 
in not allowing them to file their amended affidavits. 
Sec. 1, Chap. 7, Rev. Stats. Ill. provides that the court in 
which an action is pending shall have power to permit 
amendments in any process, pleading or proceeding in 
such action either in form or substance, for the further- 
ance of justice, and on such terms as shall be just, at any 
time before judgment rendered therein. We think it is 
apparent from an examination of the affidavits that the 
defense sought to be set up by the amended affiadvits 
was the same as that attempted to be set up by the orig- 
inal affidavits, the main difference being the fact set up 
in the additional affidavit that plaintiffs in error signed 
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the note as surety for Wyckoff. 

The facts set up in the amended affidavits, if true, 
constituted a good defense on the part of Plaintiffs in er- 
ror to the note. When any material part of the trans- 
atcion between the creditor and the debtor is misrepres- 
ented by the creditor to the surety and, but for such 
misrepresentations the suretyship would not have been 
entered into, or if entered into the extent of the surety 
liability increased the surety so given is void at law on 
the grounds of fraud. Booth vs. Storrs, 75 Ill. 488; Stone 
vs. Compton 5 Bing. N. C. 142. 
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While the allowance of amendments is a matter of 
discretion with the court somewhat it is not an arbitrary 
discretion but the court in the exercise of the discretion 
vested in it by the statute should allow such amendments 
to be made to enable the defendant to present the mer- 
its of his defense to the action as will be just and reason- 
able for the protection of the rights of all parties con- 
cerned. Kirkpatrick v. Cooper 77 Ill. 565; Delfosee v. 
Kendall 283 Hl. 301. 

While a person who has been induced to enter into 
a contract by fraud must ag soon as he learns the truth, 
with all reasonable diligence, disaffirm the contract if he 
desires to apply to a court of chancery for a rescission 
and, if, after discovering the untruth of the representat- 
ion, he conducts himself with reference to the transact- 
ion as though it were still subsisting and binding, he 
thereby waives all benefit of and relief from the mis- 
representations by way of rescission in a court of equity, 
yet the party defrauded can, without appealing to a court 
of chancery when sued upon the contract claim his dama- 
ges by way of recoupment. Both the original and the 
amended affidavits therefore set up a prima facie de- 
fense to at least a part of plaintiff’s claim. 

On the hearing of a motion to open up a judgment 
by confession the merits of the defense are not in issue 
but the affidavits filed in support of the motion are to 
be taken as true and if they set forth a prima facie de- 
fense, they are, in that respect, sufficient. Mendel] v. 
Kimbell 85, Ill. 582. Gilchrist Transportation Co. v. 
Northern Grain Co. 204 Ill, 510: Continental Can Co. v. 
Henderson Co. Public Service Co. Ill. App. (3d Dist. 7433.) 
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The Court erred in denying the motion of Plaintiffs 
in error to open the judgment to allow plaintiffs in error 
to plead to the merits. 

The order of the circuit court is reversed and the 
cause remanded with direction to the circuit court to open 
the judgment for the purpose of allowing plaintiffs in 
error to plead to the merits the judgment to stand as 
security. 
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General No. 7494 “ Agenda No. 11 
October Term, A. D,1922 


Asahel Phillips, et al, Appellees 


vs? 


Earl Walters, Administrator of the Estate of Emma 


Burtis, deceased, Appellant 
_-” Appeal from Fulton. 
HEARD, J. as 


This is a proceeding commenced in the county court 
of Fulton County by appellees against appellant and 
others by petition for a citation to account for certain 
chattels claimed to belong to the estate of deceased. 

Later an amended petition was filed wherein appel- 
jant was the only party defendant. The amended peti- 
tion set up the death of Emma Burtis and the appoint- 
ment of appellant as administrator of her estate. It 
then alleges that appellant afterwards filed a pretended 
inventory in said estate and. that said inventory is not 
complete and does not contain all the property of tne 
said deceased. That the said deceased at her death was 
possessed and the owner of household goods, cooking 
utensils, furniture, wearing apparel, a diamond ring, gold 
watch, canned fruit and vegetables, sixty dollars in cur- 
rency and silverware, all of which were omitted from 
the inventory of the said administrator. The petition 
then asks that appellant be required to inventory said 
property and take necessary legal action to reduce it to 
possession. a 

A hearing was had on this amended petition in the 
County Court which resulted in a finding in favor of ap- 
pellant, and a dismissal of the petition. An appeal was 
taken to the Circuit Court which entered an order requir- 
ing appellant to inventory a list of chattels therein enu- 
merated, and to bring such proceedings as may be neces- 
sary to try the title to the same. 

There was no dispute that the deceased in her life- 
time was the owner of certain household furniture and 
cooking utensils which she used in her home in the City 
of Lewistown, and that the same were not 
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accounted for by appellant. 

The position of appellant is that these household et- 
fects were given by deceased to her sister, Melinda Mel- 
vin, in her lifetime, just prior to her death, and that at 
the time of her death they were not the property of de- 
ceased or her estate, and should not be inventoried as 
such. 

Appellant has prayed and perfected an appeal to 
this Court and has assigned the following errors on the 
record: 

1. The court admitted improper evidence on the 
part of appellees, and refused to admit proper evidence 
offered by appellant. 

2. The finding and order of the trial court are con- 
trary to the evidence and the law. 

3. The court erred in ordering appellant to invent- 
ory and take possession of the various articles of proper- 
ty enumerated in said order. 

4. The court erred in refusing to find that Emma 
Burtis disposed of the property in question in her hfe- 
time. 

5. The court erred in refusing to find that the prop- 
erty in dispute was given by the deceased to her sister, 
Melinda Melvin, and does not constitute a part of her 
estate. 

From an inspection of the petition the order and the 
assignments of error, it is evident that even if all the 
errors complained of had been committed, appellant has 
no standing in this court to urge such matters as all such 
errors if committed would have been to the advantage of 
appellant as such administrator and it is a familiar rule 
of law that one cannot assign as for error that which is 
beneficial to him. Elliott on Appellate Pro. Sec. 526. 

Moreover, the judgment or order appealed from is 
not a final appealable order, but simply an order directing 
an initiatory step. necessary to bring before the county 
court a cause for disposition in that court. As against 
the petitioner the order of the County Court denying tne 
petition was a final appealable order, it disposing of the 
controversy finally unless reversed. Had the prayer of 
the petition been granted by the County Court it woula 
have been only preliminary as a step in a proceeding in 


which a final order would subsequently be entered. 
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As the order or judgment of the Circuit Court was 
but a preliminary not a final order, an appeal does not 
lie therefrom in behalf of appellant and the appeal there- 
fore must be and is dismissed. McCallister v. Greene 
County Bank 171 Ill. 608. 
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General No. 7499 Agenda ‘No, 15 
October Term, A. D. 1922 
Howard Vaughn, Appellee 
vs. : 
St. Louis, Springfield and Peoria Railroad, Appellant 
Appeal from Logan. : 


HEARD, J. 


This is ant action onthe case, brought by Howard 
Vaughn, appellee; aeainst the St. Louis, Springfield & 
Peoria Railroad, Appellant, to recover damages sustained 
to the truck of appellee in a collision between the truck 
of appellee, driven by his servant, Herbert Hunter, and 
the train of appellant on Chicago street in the City of 
Lincoln at about 7:30 o’clock P. M. on the 16th day of 
November, 1921. 

The declaration contains eight counts, the first count 
charging appellant with carelessly and negligently oper- 
ating its train of cars; the second count charges appel- 
lant with negligently operating its train of cars without 
giving any warning or signal of the approach of said 
train; the third count charges that appellant was negli- 
gent in not keeping a careful lookout and without having 
its motor car under control; the fourth count charges 
that appellant was negligent in operating its train at an 
excessive rate of speed, to-wit: 25 miles per hour; the 
fifth count charges that appellant was negligent in not 
having in operation a sufficient and conspicuous light on 
the front end of the car; the sixth count charges the vio- 
lation of a speed ordinance of the City of Lincoln, which 
limits the speed of any passenger train or car, within the 
City limits to ten miles an hour; the seventh count chare- 
es violation of an ordinance of the City of Lincoln requir- 
ing trains of cars while in motion in the night time with- 
in said City, to have conspicuous bright lights shining in 
the direction in which the train or car is moving; each of 
the above seven counts charges that the 
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servant of ap- 
pellee was in the exercise of ordinary care for the safety 
of the truck at the time of the collision; the eighth count 
charges appellant with willful and wanton disregard of 


the safety of lives, limbs and property of persons who 


a 





might be travelling on Tremont street and that he drove, 
operated and ran certain railroad car at great and reck- 
less rate of speed, to-wit: 25 miles per hour without giv- 
ing signal or warning of the approach of the car, with- 
out having bright and conspicuous light in front of the 
car and without having said car under control and with- 
out maintaining a sufficient lookout to observe danger. 
A plea of not guilty was filed by appellant to each count 
of the declaration and upon trial the jury found appeilant 
guilty and assessed appellee’s damages at $1,750.00. The 
Court after denying a motion for new trial gave judg- 
ment in favor of appellee upon the verdict of the jury 
from which judgment this appeal is taken by appellant. 
It is contended by appellant that the verdict of the 
jury was contrary to the evidence in the case. The proof 
shows that Chicago street extends northeasterly and 
southwesterly, but for convenience will be considered as 
extending north and south—through the City of Lincoln, 
upon and along which extends the railroad track of ap- 
pellant. Chicago street is intersected at right angles by 
Tremont street one block south of which is Delavan 
Street; one block south of Delavan Street is Pekin Street; 
one block south of Pekin street is Broadway, the main 
east and west street intersecting Chicago street, along 
which extends the City street car line and at the corner 
of Broadway and Chicago streets is located what is known 
in the record as Alvey’s Drug Store, one of the stations 
or stopping places of appellant; about one block and a 
half south of Broadway street on Chicago Street is tne 
main interurban station. The collision in question be- 
tween the train of appellant and appellee’s truck occur- 
red on Chicago street immediately south of the intersec- 
tion of Tremont and Chicago streets, about 1160 feet 
from the Alvey Drug Store at which appellant’s car made 
its last stop before 
Page 2 
the collision. The blocks between 
Broadway and Pekin Streets, Pekin and Delavan and Dei- 
avan anc@Tremont streets are 320 feet in length, exclus- 
ive of streets which are 50 feet wide, making the dis- 
tance from Alvey’s Drug Store to Tremont street 1160 
feet and the distance from Alvey’s Drug Store to the 


Station 580 feet, making distance from the station to 
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Tremont street 1740 feet. Sangamon street is parallel 
with and immediately west of Chicago street, the length 
of the block between Chicago and Sangamon Streets; 
being the property of the Chicago and Alton Railroad 
Company, is 180 feet. 

The Chicago and Alton Railroad tracks, two main 
and one siding, extend north and south, west of and par- 
allel with Chicago street across Tremont street. The 
distance from the east rail of the Chicago and Alton track 
to the west line of Chicago street is 87 feet. Tremont 
street is 60 feet wide, 30 feet in the center of which is 
paved: Chicago street is 60 feet wide and is paved to the 
north line of Tremont street. The pavement on Chicago 
street is 27 feet wide, without the wings, at the inter- 
section of Tremont Street, and gradually widens fora 
distance of 20 feet when it becomes 30 feet wide. Tne 
distance from the west rail of the interruban track to 
the west curb line of Chicago street is 10.4 feet and to 
the west line of Chicago street 26 feet. South of Tre- 
mont street and west of Chicago street is a grain elevat- 
or, the north side of which is on the south line of Tre- 
mont street and the east line of the elevator is 72 feet 
from the west rail of appellant’s track on Chicago Street. 
934 feet south of Tremont Street, fronting east on the 
west line of Chicago street is a double row of corn cribs 
about 50 feet wide, immediately south of which cribs, on 
the west side of Chicago Street, and about 170 feet south 
of Tremont street is located the Bottling Works of ap- 
pellee. 

The evidence shows that appellee on the 16th day of 
November, 1921, the date of the collision in question, and 
for a 
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number of years prior thereto had owned and op- 
erated a bottling works in the City of Lincoln; that on 
November 16th and for over a year prior thereto Herb- 
ert Hunter had been employed by appellee to drive a 
truck in connection with his business. The truck was of 
the G. M. C. type, length 19 feet 10 inches from end of 
body to front end of springs and weighed 5500 pounds; 
that Herbert Hunter went to work about 7 o’clock on the 
morning of November 16th, 1921, and drove the truck 


in question a distance of 75 or 80 miles going to Arming- 


> 
i day 
— 

7 al i) 


iV is aiuol 
: — Pietro — 1 
Lied ¥, 1a weaves ! 


" : 
Vasienmiy ¥ _ 








ton, Tazewell County, Stanford and Davers in McLean 
County and other points and that he returned to Lincoln 
about 7:30 in the evening; that the day had been rainy; 
the roads wet and the evening was damp, misty and fog- 
ey, so that one could not see well. According to the tes- 
timony of Hunter, as he was driving east on Tremont 
street, after returning to the City of Lincoln from nis 
trip, he stopped his truck west of the C. & A. tracks, to 
allow a freight train to pass; that after the train passed 
he proceeded east on Tremont street until he reached the 
intersection of Tremont and Chicago streets, where he 
turned south on Chicago street driving onto the tracks 
of appellant and when he had completed the turn soutn 
on Chicago street, just south of the intersection, the 
truck he was driving collided with the northbound inter- 
urban car of appellant, the truck being struck and push- 
ed back and turned around, the front of the truck facing 
Tremont Street and was backed against a pole at the 
southwest corner of the intersection. 

The evidence shows that the interurban car with 
which the truck collided reached Lincoln from Springfieid 
on its regular run about 7:30 P. M. and that a special car 
was attached south of Lincoln which had been chartered 
for the purpose of bringing to Lincoln and returning to 
Peoria, the Bradley football team which played Lincoln 
College on the day in question, together with other Brad- 
ley students. Evidence was offered by appellee as to the 
speed of the train at the time of the collision from eignt 
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of the Bradley students who were passengers on tnis 
special car or trailer at the time of the collision. These 
witnesses variously estimated the speed of the car from 
15 to 20 miles an hour. 

Evidence was offered by appellee that no signals 
were given from the same witnesses and others. 

On the question of speed and signals, the train men, 
motorman and conductors on the two cars, two passen- 
gers on the front car estimate the speed at from 6 to 8 
miles an hour and these witnesses and Mrs. Hopp who 
was walking west on Tremont street in the vicinity of 
the collision testify that signals were given. 


The fifth count charges common law negligence in 








not havirg a bright light and the seventh count the viola- 
tion of an ordinance requiring a bright light on cars mov- 
ing through the City of Lincoln in the night time an 
there is some evidence in the record to sustain these 
counts. On the contrary the train men, two passengers 
on the front car, several of appellee’s witnesses testify 
that the headlight was burning before the collision and 
there is also evidence to show that in addition to the 
headlight there was also burning a green light placed on 
or near the top of the front car on the left hand side 
over the motorman’s booth as a signal that a second sec- 
tion of the train was running on the same time of tne 
first train. There is evidence to show that both cars 
were lighted with 36 incandescent globes, the light from 
which was shining through the windows of the cars, and 
could be and were seen that night for a distance of over 
a block away. 

The third count charges that appellant did not have 
its motor car under control and did not keep a_ careful 
lookout. There is evidence tending to show that George 
Washbond, motorman operating the interurban train, 
who had had nine years experience as motorman and had 
been on the run through Lincoln from Peoria to Spring- 
field three years, was in his booth looking ahead of his 
car, that he first saw the truck as it turned the corner 
at 
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Tremont and Chicago streets and immediateiy applied 
the air brakes which were in good conditon; that the 
train stopped within 40 feet from the place of collision or 
less than the distance of one car length. There is evi- 
dence to show that a train of two interurban cars under 
the conditions existing at the time of the collision, going 
at a speed of 20 miles an hour could not have been stop- 
ped in less than 260 feet, but if operated at a speed of 10 
miles an hour could have been stopped within a distance 
of 45 or 50 feet and if operated at a speed of 6 to 8 miles 
an hour could have been stopped within 30 or 40 feet. 

The evidence shows that the truck in question had 
an enclosed driver’s cab with windshield in front and 
glass panels in doors on each side. Hunter testifies that 
the windshield was straight out and the window to the 


door to his right was up and that there was nothing to 





obstruct his view to the right; that there were no vehic- 
les of any kind on Tremont or Chicago streets or at the 
intersection as he approached the intersection; that the 
truck had no headlight but carried two oil lamps placed 
on each side of the cab which gave a very dim light. Ac- 
cording to the testimony of Hunter, after the freight 
train passed he started the truck and while upon the C. 
& A. tracks shifted to second or third gear; that he drove 
east on Tremont street towards Chicago street. He tes- 
tified that he was driving slow “because that is kind of 
a bad corner to make,” that about half way between the 
C. & A. tracks and Chicago streets he looked south as tar 
as the cribs on Chicago Street and could see no car; that 
he then looked north and turned his head south again 
when he was within ten feet of the corner and within 20 
feet of the track and that he was looking for an interur- 
ban train. He then turned his truck south and when he 
“was on about an angle of the turn the interurban ap- 
peared “right up within about 6 or 8 feet” of him; that 
he did not see or hear the interurban until it was within 
6 or 8 feet of him. He testified that the front of his car 
was struck. 
Page 6 

According to his testimony, when he first 
looked south he was going about 4 miles an hour and 
when he turned the corner was moving 14 to 2 miles an 
hour and that he could have stopped his truck while moy- 
ing at the rate of 2 miles an hour within about 8 feet. 

There is also testimony of witnesses who live in the 
houses on Chicago street near the point of collision that 
the two cars were lighted and could be seen and heard 
for some distance a block or more before they reached 
the intersection and two of these witnesses testify to see- 
ing the headlight burning. 

There is evidence to show that the collision did not 
occur at the street intersection and that the driver of tne 
truck was not attempting to cross appellant’s track at 
the intersection but at the time the collision occurred the 
driver had turned the corner at the intersection and was 
driving south on Chicago street on appellant’s track and 
that the turn could not be made without driving upon 
appellant’s track. 

We are of the opinion from an examination of the 








record that there was some evidence fairly tending to 
prove the charge of negligence in each count of the dec- 
laration and that there was some evidence tending to 
show that appellant was in the exercise of ordinary care 
for his own safety. This required the submission of tne 
case to the jury on each count. Lindquist vs. I. C. R. R. 
Co. 305 Ill. 106. The court submitted the case to the 
jury under proper instructions and we cannot say that 
the verdict of the jury was so manifestly contrary to the 
weight of the evidence as to be the result of passion or 
prejudice, or the result of a misconception of the nature 
of the case. 

It is contended that the court erred in refusing to 
admit evidence of a statement made by Hunter, the 
driver of the truck immediately after the collision “It 
was my fault.” This statement was nota part of the 
res gestae and was properly excluded. 3 Wigmore on 
Ev. See. 1748; People v. Willy 301 Ill. 307; Schuman v. 
Bader Ill. App. (7302) 3d 
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It is claimed by appellant the court erred in tne 
admission of evidence. The evidence that an accident oc- 
curred the next day after the one involved in this case 
was improper, but this evidence went in without object- 
ion. Objection might well have been sustained to the 
questions to which objection was made on the grouna 
that they did not tend to impeach the conductor ona 
material matter, but as there was no question in the case 
but what the car and the truck came together with sut- 
ficient force to do considerable damage to each, we fail 
to see how proof of a statement by the conductor in 
speaking of the collision between the car and the truck, 
“We hit it just like running into a freight train” could so 
prejudice appellant as to constitute reversible error. 

Finding no reversible error in the record the judg- 
ment is affirmed. 
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General No. 7502 Agenda No. 56 
October Term, A. D. 1922 
Daniel Rich, et al, Appellants 
vs. 

Community High School Board of Education of Deer 
Creek Community High School District No. 310 
Counties of Tazewell and Woodford, State 

of Illinois, et al, Appellees 
Appeal from Tazewell. 


HEARD, J. 


This is a suit in chancery for injunction and relief 
brought by Daniel Rich and more than sixty other residents 
and taxpayers in the Deer Creek Community High School 
District in Tazewell and Woodford Counties, Illinois, to 
enjoin and restrain the Board of Education of said Com- 
munity High School District from paying out, and certain 
contractors, architect and other persons from receiving, 
money belonging to said District on alleged illegal con- 
tracts for the erection of a Community High School 
building in said District. 

Upon presentation of the bill, one of the judges of the 
10th Judicial Circuit issued a temporary injunction which, 
soon afterwards, the other two judges, sitting together 
modified and dissolved, when motion and affidavits prior 
to any testimony being taken on the issues involved. 
Answers were filed, and issues being joined, the cause was 
referred to the master in chancery of the Tazewell coun- 
ty circuit court to take and report proofs and findings 
together with proofs and findings as to damages to be 
awarded to the appellees Lampitt & Son, and Zimmer 
upon their petitions for damages growing out of the 
wrongful sueing out of the injunction. A report was 
made by the master and thereafter by leave of court ap- 
pellants amended their bill of complaint and the cause 
was referred to the Master in Chancery who after a fur- 
ther hearing reported in favor of dismissal of the bill 
for want of equity and the allowance of the sum of $150 
to appellee Zimmer for his damages and the sum of $865 
to Lampitt and Son. After a hearing upon exceptions 
to the Master’s report the court entered a decree in ac- 
cordance with the recommendations of the Master from 


which decree this appeal has been taken. 








s 34 J ee _ s 


The bill was filed March 5, 1921 and alleges amone: 
other things that on or about September 4, 1920, the 
said Deer Creek Community High School District No. 310 
was organized and that it included territory in Tazewell 
and Woodford Counties, and that complainants reside in 
and 
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own taxable property therein; that the vaiue of the 
taxable property situated in said district as ascertained 
by the last assessment for state and county taxes was 
$819,510.00; that by a majority vote of the legal voters 
within and for said Community High School District, the 
said district was duly authorized to issue Community 
High School District Bonds to the amount of $40,000.00 
for the purpose of purchasing a suitable site and erect- 
ing and completing, finishing and equipping a community 
high school building thereon for community high school 
purposes for said district, and that thereafter pursuant 
thereto, the defendants, J. A. Ellis, C. M. Chapman, J. d. 
Nixon, George P. Zern, W. R. Lee and J. M. Davis, consti- 
tuting the Board of Education of said school district; is- 
sued and sold said Community High School Bonds for 
$40,000.60, par value, and that all said bonds are now out- 
standing unpaid and are a valid indebtedness against said 
District; that said Board of Education have heretofore 
made and entered into certain pretended contracts in 
writing in the name of the said Community High School 
District in favor of Ed F. Lampitt & Son, general con- 
tract for erection of the said proposed high school-builc 
ing, not including hardware, structural or reinforcing 
steel, electric wiring, electric lighting fixtures, painting, 
decorating, heating, plumbing, seating, or any educational 
equipments whatever, for the contract price of $39,143.00. 
To Fred C. Trompeter, for all structural steel, 

reinforcing bars, ete., necessary to complete 

LON et ee eee aed $1982.00 
To J. C. Boyer, for painting and decorating __-- 1300.00 
To American Seating Company, for school seats 1012.50 
To R. D. Anderson, for electric wiring and elec- 

1 CAR KG UIT — 870.00 
To John E. Zimmer, for architect services, esti- 

Ma lee Ge — 8000.00 








Thereby amounting in the aggregate to the tot- 
HL Gia oH aaas As $47,307.50 
That in order to make the proposed community 
high school building fit for the uses and purposes for 
which it is intended to be built, and used, it is necessary 
for the same to be equipped with a proper system of 
heating and ventilating and a proper system of plumb- 
ing; that said Board of Education are now considering 
proposals and bids for the purchase and installation for 
the said necessary system of heating, ventilating and 
plumbing for said building, without which the said build- 
ing would be useless and unfit for a community high 

school district building; that the 
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necessary system of 
heating, ventilating and plumbing for said proposed 
building will cost in the aggregate of $10,000.00; that 
the aggregate amount of all the aforesaid contracts 
heretofore let and awarded in the name of and against 
the said community high school district, plus the fur- 
ther and additional contracts for said suitable; proper 
and necessary systems of heating and ventilating and 
plumbing will amount to the sum of not less than $57,- 
307.50, but that the total amount which the said school 
district can now lawfully be and become indebted tor 
any and all purposes is five per cent of $819,510.00, and 
is the sum of $40,975.50; that of the proceeds of said 
bonds, said Community High School District now has 
only $32,686.09, and has no other money whatever with 
which to pay the aforesaid aggregate sum of its award- 
ed contracts to-wit: $47,307.50; all of which, so far as the 
same exceeds the sum of $32,686.09, are unlawful, un- 
constitutional and void; that unless said High School Dis- 
trict building shall be equipped with a proper, suitable 
system of heating and ventilating and plumbing, which 
will cost not less than $10,000.00 additional, all the ex- 
penditures of the said sum of $32,686.09 upon and to ap- 
ply on and as a part of the payment of the aforesaid 
$47,307.50 will be a wanton waste and squandering of 
the funds of said Community High School District, for 
the reason that the said building without suitable heat- 
ing, ventilating and plumbing systems therein will be 


valueless and useless for the only use and purpose com- 





plainant’s property can be required to pay for the same. 

Lampitt & Son and Zimmer filed answers admitting 
the allegations as to the organization of the district, tne 
issuance of the bonds, the valuation of the property of 
the District and the making of the contracts with them 
but not the amount of the contracts and allege that at 
the time their contracts were made, they were within 
the constitutional limits of the taxing power of said 
district and that said contracts were and are valid con- 
tracts against said District. The Board of Education 
and the District Treasurer answered admitting and set- 
ting up the matters set up in the answers of Lampitt & 
Son and Zimmer and also alleging that as a part of their 
duty as members of the Board of Education of said dis- 
trict, they caused a levy of $8,000.00 for building pur- 
poses, which is within the limits allowed by law, to be 
levied upon the taxable property of said district and 
that at the same time they caused a levy to be made 
upon the taxable property of said 
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district of the sum of 
$8,000.00 for educational purposes for said Community 
High School District, and that said levies are now avail- 
able in addition to the proceeds of the sale of said bonds 
for the purpose of erecting, completing and equipping 
said community high school building and conducting a 
community high school in said district; and that the in- 
debtedness of. said district is not in excess of the consti- 
tutional limits; that the order for structural steel from 
the defendant Fred B. Trompeter was for material for 
use in said building and that it was paid for out the 
$8,000.00 levy for building purposes and that no addition- 
al indebtedness against the district was incurred there- 
by; deny their intention to create an illegal indebted- 
ness but say that they have a right by law to levy as- 
sessments from year to year for building purposes, to 

complete and equip the building. 

The amendment to the bill alleged the employment 
of two teachers for an aggregate of $3100 and the em- 
ployment of a janitor at an annual salary and that these 
contracts constituted an indebtdness against the district 
which must be counted ag a part of the total indebted- 


ness of the district. The evidence as to these items is 





that they were not hired by the year but only from 
month to month and that their compensation was paid 
out of the $8,000 levied for educational purposes. 

It is contended by appellants in their arguments 
that the amount of all these contracts must be added to 
the $40,000 bonded indebtedness because there never 
was a resolution of the Board appropriating any part of 
the bond issue for the payment of these contracts. As 
to the $8,000 tax levied it was stated in the certificate 
of levy to be for building purposes and that was all the 
appropriation that was necessary as far as it was con- 
cerned. Oct. 9, 1920 before issuing the bonds, after re- 
ceipt of proper petition the Board of Education adopted 
a resolution reciting: “That this board has made esti- 
mate of the amount required to purchase a suitable site 
and to build thereon a high school bulding and has de- 
termined that such amount is in excess of $40,000.00.” 

Said resolution further provided for the calling of 
an election to be held on November 5, 1920, in said dis- 
trict to vote on the proposition of locating a school site; 
purchasing a school site, building a school house on the 
site selected and the proposition to issue 
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$40,000.00 bonds 
of the district. 

The election was held on said date and at the elec- 
tion all of the propositions having carried, on December 
16, 1920, at a meeting of the Board of Education, a res- 
olution was passed providing for the issuance of $40- 
000.00 school site and building bonds pursuant to said el- 
ection. Said resolution provided that the money derived 
from the sale of the bonds was to be used for the pur- 
chase of a site and the erection thereon of a high school 
building which was estimated to cost in excess of $40,- 
000.00. Said reso'ution provided the form of the bond 
ana recited therein that said bonds were to be issued 
for the purpose of purchasing a schoo] site and erecting 
a high school building thereon. This certainly amount- 
ed to an appropriation of the funds derived from the 
sale of the bonds for building purposes. 

Counsel for appellants contend that after the is- 
suance of the $40,000.00 bonds, contracts could not ve 
let to be paid out of the bond proceeds but that such 








proceeds must be expended upon a cash or 
pay a8 you go plan. This contention is to 
absurd to require dicussion. 

The money derived from the.sale of the 
$40,000 bonds has been legally appropriated 
for building purposes. We are of the opinion 
that the evidence in the case in letting the 
contracts in question the Board of Education 
did not violate sec.12 of act 1X cf the con- 
“stitution which provides that" No county, 
city, township, school district or other muni- 
Cipial corporation, shall be allowed to become 
indebted in any manner or for any purpose, 
to any account, including existing indebted- 
ness, in the aggregate exceeding five per 
centum on the value of the taxable property 
therein, to be ascertained by the last as- 
sessment for and county taxes previous to 
the increasing of such indebtedness. 

The evidence is to the alleged contracts 
for painting, electric wiring and school 
Seats was that no such contracts had been 
let; that estimates had been made with the 
understanding that when the finances of the 
district were in such shape that contracts 
for the doing of such work could legally 
be made contracts would be let. 

In our opinion while the evidence shows 
that it was the intention of the Board of 


Education to complete the 








bs 


building at some time and that to do so would require 
the making of other contracts for the expenditure of sev- 
eral thousand dollars, yet the evidence also shows that 
the Board of Education was aware of the constitutional 
limit upon indebtedness and that it was their intention 
not to violate this constitutional inhibition but to com- 
plete the building out of taxes levied from year to year 
for building purposes as they had a legal right to do. 
People v. C. & T. R. R. Co, 223 Il. 448; People v. Crear, 
300 Ill. 611. , 

We are of the opinion that the court did not err in 
dismissing the bill for want of equity as to all of the de- 
fendants. 

It is insisted by appellants that the court erred in 
assessing damages against appellants. The injunction 
having been properly dissolved it necessarily follows that 
appellees should be allowed their reasonable attorney’s 
fees for procuring a dissolution of the injunction and the 
damages which they have suffered by reason of the is- 
suance of the same. 

The court in the decree allowed to appellee Zimmer 
the sum of one hundred fifty dollars for attorney’s fees 
for the dissolution of the injunction. The evidence 
shows that the services were necessary and that the 
amount allowed was the usual reasonable and customary 
charges for such services. 

The Master found and the court approved the find- 
ing and decreed accordingly that appellee Lampitt & 
Son was entitled to $865.00 for damages and reasonable 
attorney’s fees on account of the issuance of the tem- 
porary injunction. The items making up this sum were 
For loss in delay and increased labor for mill 

J $50.00 
Delay and extra work in handling stone ___-____ 25.00 
Damage to foundation and extra work and excavation 
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by reason of damage done by water, labor and 

TOSSMON GS ATC tea eee er ee ____ $ 40.00 

On account of loss of time and decreased effic- 


ciency of labor on account of weather condit- 


ions, as shown by testimony __-------~-------- 350.00 
Extra time for mixing mortar —~-----~~ eeee==- = 90:00 
For reasonable attorney’s fees ~-----__------ __ 350.00 





Each of these items seems to be supported by the 
evidence and there was no error in their allowance, 

We are of the opinion that substantial justice has 
been done in the matter and the decree is therefore af- 
firmed. 
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General No. 7503 Agenda No, 17 
October Term, A. D. 1922 


Cortland M. Grantham, Appellant 
vs. 


Smith Gwinn and Will McKenzie, Appeliees 
Appeal from Coles. 


HEARD, J. Piso 


This was a suit in replevin for a motor truck brought 
by appellant against appellees. Appellees plead proper- 
ty in themselves. Jury was waived and it was tried by 
the Court with judgment in favor of appellees for posses- 
sion and return of the property. From that judgment 
appellant brings this appeal. 

On September 25th, 1920, J. Dell Waltrip, of Char- 
lestown, Illinois, purchased the truck in controversy from 
appellant, trading in an old truck with the balance of the 
purchase price represented by his note for $1,265.00, aue 
12 months after date, secured by a chattel mortgage on 
the new truck. This chattel mortgage was executed ana 
acknowledged before a police magistrate, but was held py 
appellant without being filed for record until the 4th of 
January, 1921, and on that day it was filed and recorded. 
The existence in good faith of this chattel mortgage, tor 
the consideration named was stipulated by counsel. The 
mortgagor, J. Dell Waltrip, had been indebted to appel- 
Jees here, and on the 6th day of October, 1920, in the per- 
iod between the execution of the mortgage to appellant 
and the filing of the same for record, Smith Gwinn, one 
of the appellees, procured the mortgagor to give a mort- 
gage to appellees upon the same truck. This mortgage 
to appellees was executed and acknowledged on the 6th 
day of October, 1920, and filed for record October 7tn, 
1920, about 3 months before the recording of the first 
mortgage given to appellant. 

As stated by appellant in his brief the issue in this 
case is, did appellee, Gwinn, agree with J. Dell Waltrip, 
at the time he took the mortgage of the appeliees, that 


it would be second to the mortgage already given, but 


tia Pkt Clap 


not recorded, of appellant Grantham. Appellant ,testi- 
fies that Gwinn not only had notice of appellant’s mort- 


gage, but in addition orally agreed that appellee’s mort- 
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gage should be second. He is corroborated by a wit- 
ness, McElhiney who testified that in April 1921 he had 
a conversation 
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with Gwinn in which Gwinn told him 
that he knew this mortgage wag on the truck when he 
took it and that Mr. Waltrip had told him when he was 
ceiving the mortgage that his must be a second mortgage, 
that there was already another mortgage on the truck, 
and that Gwinn further said that he agreed with Waltrip 
that it should be a second mortgage. On the other hand, 
Gwinn denied positively that at the time of the making 
of the mortgage to appellees he knew of appellant’s 
mortgage and denied positively that he had agreed with 
Waltrip that appellee’s mortgage should be a second 
mortgage .He also was positive in his denial that, he 
made the statements tc the witness, McI]hiney to which 
MclIlhiney testified. 

In the language of the Supreme Court in Marble v. 
Marble 304, Ill. 229 the condition of the record is such 
that an appellate court would not be justified in setting 
aside the finding of the trial court on the ground that it 
is contrary to the evidence. To do so the Appellate 
Court must find that the finding is manifestly against the 
weight of the evidence, after taking into consideration 
the better opportunity of the trial court to determine the 
question by reason of its opportunity to see and hear the 
witnesses. There was ample evidence to sustain a find- 
ing either way when only the evidence on one side is con- 
sidered, and when all the evidence is considered it is too 
evenly balanced to enable the court to say that a finding 
either way is manifestly against its weight. 

The judgment is affirmed. 

Page 2 


ew 


—_~ 


— 


-liw a gd feterloies vaornsn ud bloods agen 
lint off TOOT (eq A i gods Gofueet odw yooidifol ren 
* olteerovios a 
f onal 
int Blot mate) doidw oar petwo dtr 

ul omygithe dive od oo eave pumphont eidt word od iad? 
wwooad mote ol Mob bed qitth’¥ aM and: boa i deol 
austen banese ogi daom aft ded? opeyrioat odd yaivig 
sound of) vo ogecthoony wationa vbsets anw otedd tes! 
peat cde bers ad feds fosa cron een? ain) Jedd bes 
‘unt vodio ott at) ameyaiom hess: « od bluoda dt Jatt 
urtilsen aft? Ya eit od? ta ted? ylovitiaog betneb antwo 
vinalioyns Yo wand of xsalleqqe of sgeationt oda Yo 
dipw becies forded ped) vievitienq henoh Dak Sgsuttont 
boos 4) of Bloor aunytuenrt z'sotleqea Jed) qitthe VW 
od Jed? levanh ctl om svitieog anv oale all. egayhiom 
(othe of gonidtalt joontive ol! Of alaomaindy odd shart 
hofitess yanidliol 

p ofeialf ai fee) oer oft to epenuenal adt at 
toe at tay fd Ya elshany aft Cee TIF hOm ald 
site ab bollilent wf toy blows tiaos stelloaqn ma ted? 
jut bute edt ne tution Leb oft lo poibail sdf obias 
vtallvagé aii oe ob oT sunsbive add of spantines ef 
HY lenoce vesting! eather ort Jeds hah tevin vod 
nolivrebaons odat ustlict vafte sonebizve afd Yo jdyiow 
adt mani High af dxtiog leit odd Vo atin Moqgqe asttod edt 
edi +aed bas gor Ob giawltoggn ati te nose yd aniiesnp 
Ari) ¢ pieteon vd eyaebiee sfame eew otodT .asesacdiw 
os at Obie 40 0 9onol a ob al frog vnw torndio yaoi 
ood wl dH hovahieews ai antebien odt Ie aedw ban fievisbie 
sibel ete loge ot Puley oft alduas of feonslal ¢loeve 
trfyiaw eli taciaga elteolinant: al qaw vedio 

hearts al Ineerghut ofT 


§ syst 





* 
— 
— 


General No. 7508 Agenda No. 20 
October Term, A. D. 1922 
J. B. Colt Company, A Corp. Appellant 
vs. £ 
John F. Metzger, Appellee 
Appeal from Pike. 


HEARD, J. é 


This is an appeal fromea judgment in bar and for 
costs in an action of assumpsit brought by appellant 
against appellee to recover the contract purchase price 
of an acetylene ligthing plant, for which appellee had 
given appellant a written order. 

Appellant filed the plea of the general issue to ap- 
pellant’s declaration and also a plea of fraud and circum- 
vention as to the obtaining of his signature to the con- 
tract of purchase in question. 

The negotiations for the sale of the lighting plant 
were had by appellee and an agent of appellant, a sign- 
ed written order given by appellee to the agent, the or- 
der by him forwarded to appellant, by it accepted and 
the materials forwarded to appellee, who shipped them 
back to appellant. 

Upon the trial the court permitted appellee over 
the objection of appellant to prove the conversation of 
appellee and the agent leading up to the signing of the 
order by appellee and to prove that the terms of tne 
agreement between the agent and appellee were other 
and different from the terms expressed in the written 
order and this action of the court is assigned as error. 

The law is well settled that when parties reduce to 
writing their agreements as finally agreed upon by them, 
all 
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prior negotiations leading up to the execution of the 
writing are merged in the writing, and that parole evi- 
dence is not admissible to explain, contradict. enlarge or 
modify the writing as it exists when executed. Clark v. 
Mallory 185 Ill. 227; Memory v. Niepert, 131 Ill. 623; Da- 

vis v. Fidelity Insurance Company 208 IIl. 375, 
In the present case this evidence was not admitted 


for the purpose of attempting to explain, contradict, en- 
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large or modify the terms of a contract, but for the pur- 
pose of showing that for the purpose of securing appel- 
lee’s signature to the order in question, appellant’s agent 
had made to appellee a positive statement of a mater- 
ial fact as true which he knew to be false, intending ap- 
pellee to rely upon it as true. 

The undisputed testimony in the case is that after 
the negotiations between the parties were had and agree- 
ment as to terms reached by the parties, appellant’s 
agent prepared the contract and handed it to appellee; 
that appellee’s lasses did not suit his eyes; that appellee 
undertook to read it and could not; that appellee told tae 
agent he could not read the fine print; that appellant’s 
agent said, “I'll read it to you” and read about one third 
of it and then said, “That’s about all that amounts to 
anything. The rest of it goes on to what we were talk- 
ing about;” that appellee believed that the unread por- 
tion of the contract contained what they had been talk- 
ing about and signed it with that belief; that the unread 
portion of the contract did not contain the things they 
had been talking about, but other and entirely differ- 
ent matter. 

The material statement which was claimed to be 
false was that the unread portion “goes on what we were 
talking about” and to determine its falsity it was there- 
fore necessary and competent to prove the prior conver- 
sation between them. 

In Gilbey v. Hamlin 297 II]. 258, it is said, ‘‘When one 
party to a transaction makes a positive statement of a 
material fact as true, which he knows to be false, but in- 
tends to be relied upon by the other party as true, and 
the statement actually 
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is relied and acted upon as true 
by the other party, the party making the statement can- 
not charge the other with negligence in believing the 
false statement or take any benefit from it.” To the 
same effect is Woodruff v. Day 278 Il. 199. 

Under the undisputed evidence in the case plaintiff 
was not entitled to recover and the judgment is there- 
fore affirmed. 
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General No. 7516 — 2) Agenda No, 26 
October Term, ASD. 1922 
Martha E. Linthicum, Appellee 
3 “vs. 
Morilla G.’Linthicum, Appellant 
“Appeal from Macon, 


HEARD, J. 99007 


⸗ 


This is an appeal from a, decree of the circuit court 
of Macon County in a_ suit for separate maintenance 
brought by appellee against appellant. 

Appellee’s amended bil! of complaint upon which, 
and appellant’s answer thereto, the cause was heard, at- 
ter setting up her residence, alleges that on, the 28th day 
of August 1919 she was married to appellant and con- 
tinued to live with him until the 18th day of September 
1920, when he without any cause whatsoever, deserted 
her and ever since has refused to live and cohabit with 
her; that during the time she and appellant cohabited as 
husband and wife she conducted herself as a chaste and 
dutiful wife should, and at all times treated him with 
kindness and forbearance; that he, a short time after 
said marriage, commenced a course of unkind, cruel and 
inhuman conduct towards her; that he assaulted, beat 
and struck her; that he was arrested for such assauit, 
pleaded guilty and paid a fine for the same; and that he 
was guilty of extreme and repeated cruelty; that he isa 
man of violent passion and ungovernable temper, and 
that on many occasions he has addressed her with the 
most approbrious epithets and threats of violence; that 
she has been ready and willing at all times to live and 
cohabit with him, but that he persistently refused to so 
live and cohabit with her; that he is an able bodied per- 
son, and by profession is a school teacher, and is now 
earning, and has been for some time earning the sum of 
one hundred forty dollars per month; that he is a strong 
and healthy man, and abundantly able to take care of 
and support her, but he refuses and neglects to proviae 
her with the proper and necessary support and mainten- 
ance, and refuses to live with her and communicate witn 
her in anywise. 

Appellant answered denying all charges of miscon- 


duct on his part except that on one occasion during an 
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altercation provoked by her conduct, he lightly slapped 
her, for which he afterward apologized to her and was 
by her forgiven as she said. The answer denies that she 
is living 
Page 1 

separate and apart from him without her 
fault but admits that he refuses to contribute to her 
support or to live or communicate with her in anywise, 
and has since said separation persistently so refused. 

After a trial before the court, the court entered a 
decree ordering appellant to pay appellee the sum of 
twenty-five dollars per month, payable in advance on the 
Ist day of each and every month, said first future pay- 
ment to begin on April Ist, A. D. 1922, and to continue 
until the further order of the Court and that he pay to 
the Clerk of the Circuit Court as cost in the case, the 
sum of thirty-five dollars, the same to be paid to Whitely 
& Fitzgerald as solicitors for the complainant herein, 
and that said sum should be paid within ten days after 
the filing of the decree and that he pay the costs of tne 
suit. 

It is contended by appellant that under the facts in 
this case the complainant was not entitled to a decree 
for separate maintenance for the reason that the evi- 
dence did not show that she was living apart from appel- 
lant without her fault, as required by the statute. 

As very frequently happens in this class of cases the 
evidence is irreconcilable and absolutely inconsistent 
with the theory that both parties are attempting to tell 
the truth. No good purpose would be served by analyz- 
ing the evidence and discussing it in detail in this opin- 
ion. Suffice it to say that if appellee and her witnesses 
are to be believed she is living separate and apart from 
her husband without fault on her part while if appellant 
and his witnesses are believed she is not living apart 
from her husband without fault on her part. The trial 
court who saw and heard the witnesses found the issues 
in favor of appellee, and his finding having the same 
force and effect of a jury finding we could not be justi- 
fied in saying that his finding was so manifestly against 
the weight of the evidence as to be the result of preju- 


dice, passion, sympathy or a misconception of the evi- 
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dence. 

It is contended by appellant that under the plead- 
ings the Court had no authority or jurisdiction to require 
the payment by appellant of any sum whatsoever by way 
of separate maintenance or to enter a decree therefor 
for the reason that it is not alleged in the amended bill 
that appellee, at the time of filing her bill in this cause, 
was living apart from appellant without her fault, and 
that such fact is not contained in the 

Page 2 
findings of the decree. 

The evidence having been preserved by certificate 
of evidence, it was not necessary that the decree should 
contain any findings of fact. 

The amended bill alleges and the decree finds that 
appellant “Without any cause whatsoever deserted said 
complainant and ever since has refused to live and co- 
habit with her.” “That the said complainant has at all 
times been ready and willing to live and cohabit with 
the said defendant but that said defendant persistently 
refuses to live and cohabit with said complainant.’ While 
neither the amended bill nor the decree uses the exact 
words of the separate maintenance statute the language 
used is equivalent to an allegation that she was living 
separate and apart from her husband without fault on 
her part. 

It is contended that the allowance for alimony is ex- 
cessive. The amount of alimony to be allowed in eacn 
case depends largely upon the discretion of the court hav- 
ing regard to the circumstances and conditions of the 
case as shown by the evidence and while an abuse of 
such discretion is subject to review upon appeal, we do 
not think such abuse of discretion has been here shown. 

It is contended by appellant that the court erred in 
decreeing appellant to “pay to the clerk of the Circuit 
Court, as cost in the case, the sum of thirty-five dollars, 
the same to be paid to Whitely & Fitzgerald as solicitors 
for the complainant herein, and that said sum should be 
paid within ten days after the filing of this decree.” This 
was error. While it would have been proper for the 
court to have included in the allowance to appellee in the 
decree the amount of her counsel fees earned in the 
prosecution of the suit (Blake v. Blake 70 Ill. 618) the 


ore 

bivla wf! aban tnd) iefloqan vd babnsings ai 
surpet ut dottaihelrut qo vaihtedine on bed tue) off eye 
ta rd wrensdedw riue yar to toellsqqa gd Inonyyaq arlt 
wisTod? so199b 4 isine of ou oonkossniBMm SletAqer To 
fic hubronta ott of hevolla tom ai i ieds NOZEST od? to} 
Sauces 2idt oi Wii ted wail) Jo ois od? 36 .oolleqgqn Jad? 
bas Auc) rod duedtiw taallodqe mol Neqe gar exw 
wilt nt beaistay tad ai Jag? doue dedi 

$ oust 
eriab od to eyniian 

sisoiities vd bayisee noo eaivad sonobive odT 
ifworle 99foeh ot tlt vinesvoon fom saw 1 sonebive Yo 
Jont to egnibeit une niginas 

ted’ ebnit setseb off bra eenells lid habwsma oT 
bise bastsesh weveostedy ovuas ute quodtiW" jasileqqs 
9 bag svif of baevtot en gonte to79 baa tasniefqmod 
ie ds asd tnenissaimtoy bis oft taftT* “aed diiw tidad 
fitiw tidsdeo bone ovil ot yeillie bor vhesy goad gemit 
vinatelersg Insbovloh bige ind! tud inshasteh bine od? 
oid W “dnsoislqmos bisa dive tilodow bas vil of womulor 
fonxs ot e9er stool) vill au Wid boleraicta od tedtion 
resuurtsl af) ohitele guutnotnism sinisaqs ont Yo ebiow 
wivil a6ew ode tsd1 aottmeolls nu ot 1olaviups at boa 
tie Shire? aporiiw bascdaid vod met? maga bas wWeieqas 
Jiag vod 

roeei vitowils tot vonn'wolle add fad! holon. af 31 
foie mi bovelle od of vaomils te tavoms afT .ovimeaa 
vod fa m4 odtlo neiioeib odt mequ viowus! ehaoqeb seed 
aif Teweotibaes boas sesnetemiustio edi at brayet gen 
to gatute on olidw ban oooebive ot vd awode es oak 
ob ow [eae mois ywoive: af tesidge ei notiatoath core 
wevode vied posd and (olforeth Yo sandn dou Acid? toe 

i form Javos eda fadt tostloqqs td baimataos ai 41 
Negi) gilt to Awlo ods of eaq" of trulleqqa anioxrmeb 
tallob ovi-ghiids Wo ato old oano vd? oi two ae ued 
souitiudtn ais bheregs id DB logit of bing od of ermen orl? 
“i iferivite owe bias badd bag .cioted inanisiqates adi tot 
id'l “loool afel? Yo wolf od? t9tle evab mat aidtiw hing 
Hi tet qecertg veo oved bluow f ofidW sari esw 
ony ni sslleqas 07 gonawells onda at babulont evad of Nve 
ow oni bores ase) loenuoag sod to Jovome alt asieb 
add (#fa ML OT oA .v otsit) Jive od? Yo noisuzonotg 





allowance should have been to complainant for her coun- 
sel fees and not to her counsel direct. Anderson v. Ste- 
ger 173 Ill. 112. 

This decree, otherwise than as to the provision for 
solicitor’s fees is affirmed, and as to such provision the 
decree is reversed and the cause remanded for further 
poceedings (if desired by appellee) not inconsistent with 
the views herein expressed. The costs in this court will 
be paid as follows: the appellant will pay fourth-fifths 
thereof and the appellee the remainder. 

Affirmed in part. Reversed in part, and remandea. 
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General No. 7520 Agenda No.59 
October Term, A. D. 1922 
Charles Brenner and Stella Brenner, Appellees 
vs. 4 
The Estate of Emily E. Baker, deceased. The Casey M. 
E. Church south of Casey, III. Appellant 
Appeal from,-Clark. — 


HEARD, J. vs fo fed FP 


This is an appeal from a judgment for $2825 in fav- 
or of appellees upon ‘a claim filed by them against the 
estate of Emily E. Baker, deceased, for board, lodging, 
washing, mending, and care furnished deceased during 
the period of five years prior to the death of deceased 
during which time and for a number of years prior there- 
to the parties had been living together. 

The evidence shows that Stella Brenner, one of the 
claimants herein was left an orphan child of the age of 
thirteen years, and went to live with her aunt, Emily E. 
Baker and her husband, on a farm southeast of Casey, 
Illinois; she attended public school and grew to woman- 
hood; the aunt, her husband, the niece all lived together 
as one family until 1910, when Mr. Baker, the husband 
of Emily E. Baker, departed this life leaving Mrs. Baker 
his widow surviving; thereafter the aunt and niece con- 
tinued to live together on the same farm for two or 
three years, when the niece married Charles Brenner, 
the other claimant herein, at the home of Mrs. Baker, 
the aunt, and thereafter they continued to live with Mrs. 
Baker for a few years, and until she sold her farm. The 
Brenners then moved into a small building net far from 
the old farm and Mrs. Baker visited and lived with some 
of her relatives and friends for a short time, and then 
she moved in with her niece and husband (moving her 
household effects into the house also) and iived with 
them thereaftier in the same house until her death, in 
June, 1920. There is evidence tending to show that dur- 
ing the five years prior to her death deceased suffered 
from organic heart trouble and at times had spells wnicn 
kept her in bed two or three days at a time; that from 
time to claimants waited upon and gave her needful at- 
tentions, one of appellees witnesses expressing it that 
Stella performed services for deceased such as any girl 
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would perform for a mother while in bad health. The 
last illness of deceased extended over a period of about 
six weeks during which time she was bedfast and during 
which time claimants took care of her with the 
Page 1 
assistance 
of neighbors who helped some during daytime and sat up 
with her at night. She left a last will and testament in 
and by which she gave to claimant Stella Brenner $500. 
No evidence was introduced by either party as to 
what arrangements, if any, there were between the par- 
ties as to their living together. T. N. Wright, a witness 
for claimants testified “They lived as one family, same 
house and same table and acted like mother and daugh- 


” 


ter.” Andrew Lee another witness for claimants testi- 
fied “They lived as one family.” Mary Robertson, a wit- 
ness for claimants testified “They lived as one family.” 
Thomas Stiff, witness for claimants testified “They were 
living as mother and child. It looked like that.” Mae 
Poe witness for claimants, “They lived just as one tam- 
ily, like mother and daughter.” These were all of claim- 
ants witnesses except three. 

From this evidence from witnesses produced by 
claimants it may be considered as etsablished that tiie 
services were rendered by persons near of kin to deceas- 
ed and that at the time of their rendition the parties sus- 
tained a family relation to each other and that the rules 
of law applicable in such case are applicable here. In 
Heffren v. Brown, 155 IIl., 326 it was said: “Where ser- 
vices are rendered by one admitted into the tamily as a 
relative, the presumption of law is that such services are 
gratuitous, and that the parties do not contemplate the 
payment of wages therefor. This presumption, however 
may be overcome by proof. The proof necessary ta 
overcome the presumption may be either of an express 
contract, or of a contract established by sucn facts and 
circumstances as shown that both parties, at the time the 
services were rendered, contemplated or intended pecun- 
lary recompense other than that which arises naturally 
out of the family relation. (Miller v. Miller, 15 Ill, 296)” 

The only testimony bearing upon this question is 
that of Dessie Zeiter who drew deceased’s will about two 
years prior to her death and who said she had a heart to 
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heart talk with her at that time in which deceased told 
her that. she was making her home with claimants; tnat 
she did not have her property all cash; it was in a mort- 
gage; that if she lived until her mortgage became due 
and was paid, she expected to pay claimants for the care 
they were giving her but she felt she would uot live to 
see the mortgage paid and she was making the will; that 
if she knew that they would outlive her, she would know 
exactly how to make the will but said she might out live 
them and some one else would have to care for her and 
she said we 
Page 2 

will put whoever cares for me must be 
well paid. 

Thereupon the will was drawn and it contained first 
a direction for the payment of all her just debts ana 
funeral expenses. The second clause is: “2nd. After 
the payment of such funeral expenses and debts, I give, 
devise and bequeath all persons who care for me_ to be 
well paid. After all expense are paid I give and _ be- 
queath ($500) five hundred dollars to Stella (Chanceior) 
Brenner (if she be living or has any living bodily heirs.)” 

It is evident from this evidence that deceasea at 
that time did not consider that any legal indebtedness 
to the Brenner’s existed on her part. 

After claimant’s evidence was closed and a motion 
made to instruct the Jury to find the issues against 
claimants, Dessie Zeiter was called to the stand for the 
third time and although on each of the prior occasions 
she had been asked to give all the conversation she had 
had with deceased at the time of making the will, testi- 
fied that on that occasion deceased “said she asked Char- 
les what he was going to charge and Charles says ‘Mrs. 
Baker that is between you and Stella, whatever Stelia 
and you agree, that is satisfactory with me.’ It is evi- 
dent from this that) up to that time no arrangement tor 
payment for the services had been made and while it 
might be some evidence standing by itself that she ex- 
pected to pay therefor it is no evidence that either of 
claimants expected to receive payment. 

Witnesses for claimants testified to seeing occasional 
services rendered and then gave their estimates as to 


how much such services were worth per day. The basis 
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General No. 7534 Agenda No. 38 
October Term, A. D. 1922 


Otto A. Mohrenstecher, Appellee 
VS. 


James H. Andrews, Appellant 


Appeal from Adams, <>" 


HEARD, J. “ 

This is a suit in assumpsit brought by appellee 
against appellant to recover rent alleged to be due appel- 
lee from appellant for certain premises in Quincy, Il. 

The declaration consisted of the common counts and 
a special count which set up that appellee being the own- 
er of certain real estate in Quincy, Ill., on March 31st, 
1917, entered into a written 99 year lease thereof, from 
April 1, 1917, with one John A. Spanople; that thereaf- 
ter on August 23, 1917, said Spanople assigned said lease 
and all his rights thereunder, to appellant who from 
thence hitherto has been and still is the assignee of said 
Spanople; that appellant therafter paid to the appellee 
the rent stipulated and provided. to-wit: Eight-Five Dol- 
lars per month, for the month ending August 23, 1917, 
and then and there undertook and promised and became 
jiable, to pay to appellee said sum of $85.00 as rent for 
each and every month thereafter, as stipulated and pro- 
vided for in said indenture; that appellant has wholly 
failed and refused to pay to the appellee said rent from 
August 23, 1917 up to the present time, etc. Appellant 
filed a plea of the general issue and nine special pleas. A 
demurrer was sustained to all the special pleas except 
Nos. 2, 3, 4 and 9, to which pleas replications were filed 
and issues formed. 

Upon the trial. at the close of appellees evidence. 
and again at the close of all the evidence, motions were 
made by appellant to instruct the jury in his favor, which 
motions were by the court denied. At the close of all 
the evidence at the request of appellee the court instru- 
cted the jury to find the issues for appellee and to assess 
his damages against appellant at $1995.00 and the jury 
returned a verdict accordingly upon which, after over- 
ruling appellant’s motion for a new trial, the court ren- 


dered judgment from which this appeal is taken. 
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It is contended by appellant that the evidence in the 
case entirely fails tb show any liability on the part of ap- 
pellant for the 

Page 1 
rent in question and that the court erred 
in giving its mandatory instruction, 

Appellant’s plea alleged that on Mar. 31, 1917, appel- 
lee wrongfully and unlawfully withheld from possession 
of said defendant and his assignor the premises set out 
in said lease and continued to so do withhold possession 
of said premises from defendants assignor and from de- 
fendant from that time down to the time said declara- 
tion was filed, and did not deliver possession, to defen- 
dant or defendants assignor, of the premises mentioned 
in said lease but withheld possession and failed to let de- 
fendant or his assignor in to possession of said premises. 

By his 4th plea, appellant set up that the plaintiff 
after the making of the said lease mentioned in said dec- 
jaration and before any of the supposed breaches as— 
signed to-wit on Mar. 31, 1917, refused to let defendants 
assignor into possession of the premises mentioned in the 
said lease set. out in plaintiffs declaration and has from 
thence hitherto withheld from defendant and defendants 
assignor the possession of said premises. 

When a motion is made to direct the verdict upon 
the trial of an issue, the party against whom the motion 
is directed, is entitled to the benefit of all the evidence 
in his favor in its aspect most favorable to him, and of 
all presumptions that may be reasonably drawn from 
such evidence. The evidence is not weighed and all con- 
tradictory evidence or explanatory circumstances must 
be rejected. Pluym v. I. C. R. R. 220, Ill. App. 554. A 
verdict for a plaintiff should never be directed when the 
plaintiff has totally failed to prove any one of the ele- 
ments necessary to constitute a cause of action. 

While there is in evidence in the case of an assign- 
ment from Spanople to appellant, there is no ‘evidence 
that appellant accepted the assignment, entered into 
possession of the premises, or that he at any time oc- 
cupied the same and while the special count in avpellee’s 
declaration places appetiant’s liability upon the payment 
of one month’s rent, this allegation is disproven by ap- 
pellee who testified to the receipt of one month’s rent 
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from Spanople and that he received none from Appel- 
Jant. There is no evidence of privity either of contract 
or etsate. 

It is contended by appellee that within two months 
after the 
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execution of this assignment, appellant sought 
to enforce the option provided for in the lease by filing 
a suit for specific performance; that after the trial court, 
dismissed his bill for want of equity, appellant carried 
the suit to the Supreme Court of this State, calling av- 
tention to Andrews vs. Mchrenstecher, 295 Ill. 109, and 
that such conduct amounts to an acceptance. We have 
searched not only the abstract but the record and mna 
nothing whatever in the evidence to sustain this conten- 
tion. 

It is evident that the judgment cannot be sustainea 
under the special count of the declaration. Kennedy v. 
Tl. N. U. Co, 217 Til. App. 292. 

In his brief and argument appellee repeatedly says 
it is undisnuted that appellant went into possession of 
the premises, demised and remained in such possession 
until evicted therefrom after the bringing of this suit 
by forcible entry and detainer proceedings March 30, 
4921, and that the common counts being a part of the 
declaration, appellee was entitled to recover, under the 
common counts for use and occupation of the demuised 
premises. The difficulty with this contention is there is 
no evidence whatever to show that at any time during 
the period for which rent is claimed that appellant was 
in possession of, or used and occupied, the premises. 

Liability cannot rest upon surmise, guess or conject- 
ure, but must rest upon evidence fairly tending to prove 
every material element necessary to constitute a cause 
of action and we cannot, therefore, in the absence of ev1- 
dence on the subject, surmise, guess or conjecture that 
appellant used and occupied the premises. Burns v. UC. 
& A. R. R. Co. 223 III. App. 439. 

It is contended by appellee that this question is rais- 
ed in this court for the first time and cannot therefore be 
considered. The question was raised in the court below 
by the general issue and by appellant’s second and fourth 


pleas, as well as by appellant’s motions to direct a ver- 
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dict which were general and did not set forth the specific 
grounds on which they were based. 

This case must be goverened by the record before us 
and not by what it might have shown if other evidence 
had been introduced. From an examination of this rec- 
ord, it is manifest that the court erred in instructing the 
jury to find the issues for appellee and the judgment is, 
therefore, reversed and the cause remanded. 
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Term No. 26. Agenda No. 40. 
IN THE APPELLATE COURT OF ILLINOIS 


FOURTH DISTRICT 


OCTOBER TERM, A. D. 1922 





C. W. PARKER, 


Appellee, Appeal from the 
vs. é Cireuit Court of 
CHARLES DAVIS, é Madison County, 
ee Tllinois. 
Appellant. 
F — 


Opinion by Boggs, P. J. 


Suit was instituted by Appellee against Appellant in the 
Circuit Court of Madison County to recover the balance al- 
leged to be owing on a lease contract for a certain Carry-us- 
All, or Merry-go-Round with option to purchase. 

The declaration consists of the common counts accompan- 
ied by an affidavit of merits. To this declaration Appellant 
filed a plea of the general issue with an affidavit of merits and 
two special pleas. The special pleas are in effect the same and 
allege that Appellant bargained with Appellee to buy a cer- 
tain ‘‘Carry-us-All’’ for $4,266.00; that in order to induce said 
purchase Appellee fraudulently represented and warranted 
that the same had only been operated one season whereas it 
had been operated several seasons; that it had five hundred 
electric lights, whereas it only had one hundred forty; that it 
had brass rods, whereas it had iron rods; that it was to have , 
Crown scenery with French plate mirrors, whereas it had no 
mirrors; that it was to be equipped with fourteen medallions 
with mirrors, whereas it had no mirrors; that it was war- 
ranted to have a canvas top in good condition and repair; 
whereas the same was rotten, torn and unfit for use; that it 
was otherwise falsely and fraudulently represented to be in 
first class condition; and that Appellant relied on said repre- 
sentation and warranties. Said pleas further represented 
that Appellant had paid to Appellee and Appellee had accept- 
ed $2,900.00 in full satisfaction and discharge of the amount 
sued for in said suit. 


To these pleas Appellee filed a replication, denying all 
the material averments therein and averring that prior to and 
at the time Appellant purchased such ‘‘Carry-us-All’’, he had 
full opportunity to inspect and had thoroughly inspected and 
examined the same, and that if it did not comply with the 
character of machine which he was to have under said con- 
tract, that by having accepted the same with full knowledge of 
its condition he waived his right to insist that the machine 
did not so comply with the contract. 


A trial was had resulting in a verdict and judgment 
against Appellant for $2,500.00. To reverse said judgment 
this Appeal is prosecuted. 


De ee 








The principal grounds relied on for a reversal of said 
Judgment is that the Court erred in its rulings on the evi- 
dence and on the instructions. The evidence on the part of 
Appellee tended to show that Appellee, who resides in Leaven- 
worth, Kansas and is engaged in the manufacture of ‘‘Carry- 
us-All’’, ‘‘Ferris Wheels’’, and other amusement devices, en- 
tered into a lease with Appellant in and by which he was to 
furnish ‘‘One Standard, three-horse-abreast, jumping-horse, 
‘Carry-us-All’, in good second hand condition, with style 125 
Organ, one Lover’s Tub, trolley system for lights, tent top 
and side walls and the necessary tools required to erect and 
take down.’’ Said lease provided that Appellant should oper- 
ate said ‘‘Carry-us-All’’ and should pay Appellee as rent 
therefore, twenty per cent of the gross receipts therefrom. 
There were other provisions in the lease which are not mater- 
ial to the issues in this case. To secure the payment of said 
rental and any damages that might occur to the ‘‘Carry-us- 
All’’ through the failure of Appellant to operate the same 
according to the terms of said lease, Appellant deposited with 
Appellee the sum of $500.00. Said lease also provided that 
an option should be given to Appellant to purchase said 
“‘Carry-us-All’’ at any time prior to the 1st day of October, 
1916, for the sum of $4,266.00, together with interest thereon 
from the date of the lease. In the event of such purchase, the 
$500.00 so deposited by Appellee and ninety per cent of all 
rentals paid prior to the date of such purchase was to be ap- 
plied on said purchase price. 


The ‘‘Carry-us-All’’ was shipped to Appellant about May 
Ist, 1916. Thereafter Appellant, up to September 1916, sent 
weekly statements with checks or drafts for twenty per cent 
of the gross proceeds as provided in the contract. September 
12th, 1916, Appellant mailed Appellee a check for $1,000.00 as 
part payment on the purchase price of said machine. There- 
after no remittances were sent in by Appellant and he has had 
the custody and control of said machine since that time. Ap- 
pellee further testified that the ‘‘Carry-us-All’’ which he 
shipped to Appellant was the one described in the contract; 
that it had been built in 1915 and had been operated for the 
season of 1915 and that that was the only service it had had 
prior to its being shipped to Appellant. He further testified 
that there was due on said contract the sum of $2,649.98, after 
crediting Appellant with the $500.00, he had deposited when 
the contract was signed, the $1,000.00 he mailed in on Sept. 
12th, 1916, and after crediting him with the rentals above 
mentioned. 

On cross-examination counsel for Appellant sought to de- 
velop that prior to the execution of the lease or contract sued 
on, Appellee stated to Appellant that if Appellant would pur- 
chase a two-abreast ‘‘Carry-us-All’’ that he had, that he would 
give him a lease of a ‘‘Carry-us-All’’ of a type that he was 
furnishing under a contract with the Rutherford Greater 
Shows, Incorporated; and that Appellee had stated that a 
second hand ‘‘Carry-us-All’’ of the character specified in the 
Rutherford Contract was worth $4,266.00. The Court sus- 
tained objections to practically all of the questions of this 
character. It is insisted by counsel for Appellant the Court 
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erred in so ruling. We are inclined to hold that this was not 
proper cross-examination as Appellee did not go into any con- 
versation of this character. Appellant testified in his own be- 
half with reference to said transactions. His counsel sought 
to introduce the conversations had between Appellee and Ap- 
pellant prior to the signing of said lease. The Court sustained 
objections thereto and the ruling of the Court thereon is as- 
signed as error. We are inclined to hold there was no error 
in refusing to allow Appellant to testify with reference to 
these conversations, as they took place prior to the execution 
of the contract. Appellant testified that in July, 1916, he saw 
Appellee in Columbus, Ohio, and that he told Appellee that 
he would not purchase the ‘‘Carry-us-All’’ under his option; 
that the machine was nothing like the contract called for; and 
that Appellee afterward said to him, ‘‘ Well, Charlie, we are 
awfully busy in the shop now. If you will take that machine 
now, exercise your option on it this Fall, we will fix it up just 
according to the contract.’’? Appellant further testified that 
with the lease he signed there was attached a copy of a con- 
tract made between Appellee and the Rutherford Greater 
Shows, Ine., and that said Rutherford Contract specified the 
character of ‘‘Carry-us-All’’ that he, Appellant, had rented 
and had the option of purchasing. 

The Rutherford Contract was offered in evidence, but the 
Court sustained an objection to the same and refused to allow 
it to go to the jury. The Court held throughout the trial that 
no conversation had between Appellant and Appellee either 
before or after the execution of the lease could be shown, and 
that the parties were bound by the lease. This ruling of the 
Court is assigned as error. 

The record discloses that the Rutherford Contract, as it is 
called, was attached to the lease sued on. This being true, we 
are of the opinion, and so hold, that Appellant was entitled to 
offer the same with the testimony, in reference to the Conver- 
sation with appellee in Columbus, and that this did not 
amount to the varying of a written contract. Appellant was 
under no obligation to purchase the ‘‘Carry-us-All’’ in ques- 
tion and if after the lease was executed he purchased the same 
with the distinct understanding that said ‘‘Carry-us-All’’ was 
to be similar to the one specified in the Rutherford Contract, 
he would have a right to show that fact by parol evidence. 
And if the evidence should be sufficient to prove that Appellee 
failed to comply with said agreement, Appellant would have 
the right to recoup his damages in a suit on the contract for 
the amount unpaid. Underwood vs. Wolf, 131 Ill. 425; Murray 
vs. Carlin, 67 Ill. 286; Higgins vs. Lee, 16 Tl. 495; Mears vs. 
Nichols, 41 Ill. 207; Cooke vs. Preble, 80 Til. 381; Wadhams 
vs. Swan, 109 Ill. 46; Tulley vs. Excelsior Iron Works, 115 
Tl. 544. And where the general issue and special pleas have 
been filed and the evidence is variant from the allegations of 
the special plea; recoupment is permissible, under a general 
issue, in a suit for the price of an article sold, where there is 
a warranty of the article and the evidence shows a breach of 
the same. McCormick Harvesting Mach. Co., vs. Robinson, 
60 Ill. App. 253; Hoerner vs. Giles, 53 Ill. App. 540. 

It is contended by Appellant that the Court erred in giv- 
ing the one instruction given on behalf of Appellee and in re- 
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fusing the one instruction offered by Appellant. Without go- 
ing into a discussion of these two instructions it is only neces- 
sary for us to say in view of what we have already said with 
reference to the right of Appellant to give in evidence the 
alleged conversation and alleged agreement had between Ap- 
pellant and Appellee after the execution of said lease and the 
right of Appellant to recoup his damages, if any, in this pro- 
ceeding, that the ruling of the Court on these instructions was 
erroneous. 

It is further contended by Appellant that the Court erred 
in refusing to allow him to offer in evidence a conversation 
had between him and Appellee in which Appellee is alleged 
to have offered to sell to Appellant a new ‘‘Standard three- 
horse-abreast, jumping-horse ‘‘Carry-us-All’’, for $3,249.00. 
This evidence would not be proper unless it be admitted as 
tending to show the value of the ‘‘Carry-us-All’’ that Appel- 
lant received from Appellee. Inasmuch, however, as Appel- 
lant was to have a second-hand ‘‘Carry-us-All’’ and not a new 
one, we are inclined to think that the evidence was not proper 
and that the Court did not err in its rulings thereon. 

For the reasons above set forth, the judgment of the trial 
Court will be reversed and the cause will be remanded. 

Reversed and remanded. 

Not to be reported. 
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Term No. 49 Agenda No. 36 
IN THE APPELLATE COURT OF ILLINOIS 
FOURTH DISTRICT 


OCTOBER TERM, 1922 


FEB wy (823 
Morris Emmerson as Trustee for 
The Farmers’ State Bank, Belle yy NN Ri 8 
Prairie; First National Bank, a 0 0 ONT APPELLATE COURT 
FOURTH DISTRICT OF ILLIND!S 


Wayne City; The Ina State 
Bank, Ina; First National Bank, 
Woodlawn; Third National 
Bank, Mt. Vernon; Central 
Trust Company of Illinois, Chi- 
cago; Mt. Vernon Loan and, 
Building Association, a Corpor- 
ation, and H. W. Faulkner & 
Company, a Corporation, all of 
the State of Illinois, 
Appellees. 


Appeal from 


Jefferson. 


V. 


National Liberty Insurance Com- 
pany of America, Agricultural 
Insurance Company of Water- 
town, New York, and Milwaukee 
Mechanics’ Insurance Company 
of Milwaukee, Wisconsin, 

Appellants. 





Opinion by HIGBEE, J. 


Appellee, H. W. Faulkner and Company, a corporation, 
was on and prior to August 6, 1921, the owner of a candy fac- 
tory in Mt. Vernon, Illinois. The building consisted of a four 
story factory with basement and a one-story boiler room 
erected apart from the main building but connected there- 
with. On April 24, 1920, Faulkner and Company obtained a 
loan from the Mt. Vernon Loan and Building Association of 
$35,000.00, securing the same by a first mortgage upon its 
real estate. On January 15, 1921, the same company issued 
eight promissory notes payable to the order of itself amount- 
ing to $45,500.00. These notes were secured by a trust deed 
and a chattel mortgage upon the machinery, furniture and 
equipment of the buildings to Morris Emmerson as trustee 
for the owners of said notes. The appellees, The Farmers’ 
State Bank, Belle Prairie; First National Bank, Wayne City; 
Ina State Bank, Ina; First National Bank, Woodlawn; Third 
National Bank, Mt. Vernon, and Central Trust Company of 
Illinois, were the owners of the notes secured by said second 
mortgage trust deed and said chattel mortgage. On May 3, 
1920, Faulkner and Company secured a fire insurance policy 
from appellant, National Liberty Insurance Company of Am- 
erica, in the sum of $100,000 running for three years, and on 
June 10, 1920, took out a further policy for $100,000.00 for 





three years from appellant, Agricultural Insurance Company 
of Watertown, New York. Later on, June 11, 1921, said cor- 
poration secured a third policy for $25,000.00 for one year 
from appellant, Milwaukee Mechanic’s Insurance Company of 
Milwaukee, Wisconsin. These policies all covered “on the au- 
tomatic sprinkler equipped buildings of their factory plant 
and on the contents of said buildings (except as hereinafter 
excluded) all situated on lots 1, 2, 11 and 12, block 15, Fifth 
and Jordan Sts., Mt. Vernon, Illinois.” 

The first two of these policies was obtained through Ru- 
fus Grant, the local agent of said companies and the third 
through P. W. Morgan, local agent for the company named. 
The agent, Rufus Grant, was cashier of appellee, Third Na- 
tional Bank of Mt. Vernon and said Paul W. Morgan was a 
stockholder in H. W. Faulkner & Co. The policies were not 
written by the local agents, but were written by the Western 
Springled Risk Association, an association of fire insurance 
companies writing insurance on automatic sprinkler equipped 
buildings. These policies were by that association sent to the 
local agents, who countersigned the same. The policies it 
seemed were never delivered to Faulkner & Company, the as- 
sured, but the first two named policies were delivered to the 
Mt. Vernon Loan and Building Association or its represen- 
tative. The policy of the Milwaukee Mechanics’ Insurance 
Company appears to have been lost and it is not shown to 
whom if anyone it was delivered. On August 6, 1921, the main 
building and the boiler room of H. W. Faulkner & Company 
and their contents were destroyed by fire. Proofs of loss 
were made out by the assured and sent to the insurance com- 
panies interested but the loss was not paid and subsequently 
this suit in chancery was instituted to collect the insurance 
claimed to be due; to foreclose the said mortgages to appor- 
tion the funds realized on the insurance policies among the 
different holders of the notes and for a reformation of the 
insurance policies by correcting the description of the prop- 
erty insured and by attaching certain mortgage clauses. Each 
of the insurance policies had attached thereto what had been 
termed “a loss payable clause” as follows: ‘Any loss under 
this policy that may be proved due the assured shall be pay- 
able to the assured and Mt. Vernon Loan and Building Asso- 
ciation, subject nevertheless to all the terms and conditions of 
the policy’.” 

It is the contention of appellees that at the time these 
several insurance policies were executed it was the under- 
standing and agreement of the parties that there should be 
attached to each of theme a mortgage clause “in the form us- 
ually known as the New York standard form of mortgage 
clause.” This form of mortgage clause provides in substance 
that any loss or damage payable under the policy shall be pay- 
able to the mortgagees of the property insured under certain 
conditions set out at some length. The bill asked that the 
policies be reformed by attaching thereto these mortgage 
clauses instead of the loss payable clause. The bill also asked 
that the policies be reformed so that the description of the 
properties covered would more definitely and accurately in- 
clude the boiler room and contents. Appellants answered the 
bill after the demurrer thereto had been overruled. Their 
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joint and several answer admits that Rufus Grant and Paul 
W. Morgan were agents for the companies as hereinbefore 
stated; deny that they knew the nature or extent of the in- 
terest that Mt. Vernon Loan and Building Association had in 
the property; deny that appellants had any knowledge of the 
execution of a second loan or deed of trust and of the chattel 
mortgage; deny that said agents had knowledge of said chat- 
tel mortgage, but aver that if Rufus Grant had such knowl- 
edge he acquired the same as agent of the Third National 
Bank of Mt. Vernon and not as agent of any of appellants, 
and that he did not convey such knowledge if any he had, to 
any of appellants. The answer further denies in substance 
that there was any agreement that the mortgage clauses 
should be attached to the insurance policies either at the time 
said policies were executed or when the second loan or deed of 
trust and chattel mortgage were executed. The answer also 
alleges that Faulkner & Company had not used due diligence 
in keeping said automatic sprinkler system in complete work- 
order, and that said sprinkled system was not in good work- 
ing order when the first occurred, as required by the policies 
of insurance. The answer further denied a watchman was 
provided for the building according to requirements of the 
policies. The court ordered that said policies be reformed as 
prayed and found that the cash value of the property destroy- 
ed by fire was $226, 121.62, with a loss to the assured of $223,- 
755.50, and apportioned the amount to be paid by each of the 
appellant insurance companies. It decreed the foreclosure of 
the mortgages and found and declared the amount to be paid 
each of the appellees. 

The record in this case is very voluminous but since the 
assignment of error, which is not argued, is deemed to have 
been waived, we are of the opinion that a consideration of the 
questions raised in appellants’ argument, in the order in which 
they appear, will fully dispose of all the questions necessary to 
be reviewed by this court. 

The first question raised by appellants in their argument 
is that a court of equity is without jurisdiction to entertain 
this action. In support of this contention it is claimed by 
them that the facts stated in the amended bill do not consti- 
tute a case cognizable in a court of equity; that it appears 
upon the face of the record that appellees have an adequate 
remedy at law for all matters therein complained of, and that 
there is a misjoinder of the parties complainant and also of 
parties defendant. In answer to the contention of appellants 
it is insisted by appellees, among other matters stated, that 
equity should assume jurisdiction of this cause to avoid a mul- 
tiplicity of suits. Without discussing the other reasons urged 
by appellees, we are of the opinion that this is a proper suit 
for a court of equity to assume jurisdiction of for the reason 
that it does avoid a multiplicity of suits as that doctrine is ap- 
plied to a question of equity jurisdiction. The authorities re- 
lied upon by appellant to sustain their position are: Mechan- 
ics’ Insurance Co. v. Hoover Distilling Co., 173 Fed. Rep. 888; 
32 L. R. A. (N. 8.) 940 and Scruggs v. American Central Ins. 
Co., 176 Fed. Rep. 224, 36 L. R. A. (N.S.) 92. Neither of these 
cases is parallel to the instant case. In both of them it was 
sought to restrain the assured from maintaining separate 
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cuits at law against each of the several insurance companies 
which had issued policies covering the property insured and 
in both the cases the court held that such action would not lie. 
This is not a suit brought by the insurance companies here 
involved or either one of them, but is a suit brought by the 
assured and parties interested with it in the property insur- 
ed, which is a distinction that seems to have been recognized 
by the courts in cases of this nature. In the case of Mechanics’ 
Insurance Co. v. Hoover, supra, it appears that the Distilling 
Company suffered a loss of property by fire on which there 
were insurance policies to the amount of $85,500.00 distributed 
among some fifteen or more insurance companies. The dis- 
tilling company commenced separate actions at law against 
each of such insurance companies, and suit was brought in 
equity to restrain the distilling company from prosecuting 
such separate actions at law. The trial court sustained a de- 
murrer to the bill for want of equity and dismissed the suit. 
This judgment was affirmed by the United States Circuit 
Court of Appeals for the Eighth District. The Federal Court 
in its opinion used the following language: “There can be 
no claim that any complainant is saved from a multiplicity of 
suits by the maintenance of this action in equity. The Distil- 
ling Company is not in court asking it to take jurisdiction of 
its suits against the insurance companies in order to save the 
Distilling Compan from a multiplicity of suits against it or by 
it. It does not rest with the complainants to urge as a foun- 
dation for their suit that the defendant, The Distilling Com- 
pany, may thereby be saved a multiplicity of suits.” In the 
case of Scruggs v. American Central Ins. Co., supra, the in- 
sured also brought separate suits on each of the several insur- 
ance policies covering property which had been destroyed by 
fire and suit in equity was then brought to restrain the pros- 
ecution of these separate suits. A demurrer to the bill was 
overruled. On appeal to the U. S. Cireuit Court of Appeals 
the decree was reversed with directions to sustain the demur- 
rer. In its opinion in that case the Federal Court used the 
following language: “It does not rest with the complainant 
to urge as a foundation for its suit that the defendants may 
thereby be saved a multiplicity of suits.” This question has 
been passed upon by the Appellate Court of the Third District 
of this state in the case of Smith v. Allemannia Fire Insurance 
Co., 219 Ill. App. 506. In that case Smith, the assured, filed 
a bill to recover on 17 fire insurance policies issued to him by 
17 companies, all of which were made defendants. A judg- 
ment was entered by the trial court against the insurance 
companies. On an appeal to the Appellate Court of the Third 
District the insurance companies contended that a court of 
equity was without jurisdiction to try the cause and that the 
bill should have been dismissed. On the other hand the as- 
sured contended that a court of equity had jurisdiction for the 
purpose of preventing a multiplicity of suits and to apportion 
the amount of the loss among the several companies. The court 
after reviewing the authorities held that the Chancellor be- 
fore whom the case was tried did not err in assuming jurisdic- 
tion of the case, and further said, “this case is to be carefully 
distinguished, however, from a suit sought to be maintained 
by insurance companies to enjoin the insured from maintain- 
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ing actions at law. In such cases equity does not have juris- 
diction.” It would therefore seem that the test to be applied 
to this question is whether or not the complainant in the suit 
in equity is saved a multiplicity of suits. Such seems to be the 
holding not only of the Appellate Court of the Third District, 
but of the Federal courts in the cases cited by appellants. 
Here the complainants are saved a multiplicity of suits by this 
action in equity. The subject matter and the questions in- 
volved are the same. We are therefore of the opinion that 
the Chancellor did not err in assuming jurisdiction of this 
cause, and that there is no misjoinder of parties complainant 
or defendant. 

The next question raised by appellants is that even if the 
Chancellor did properly assume jurisdiction of the cause he 
erred in reforming the policies sued upon. It is conceded as 
stated by appellants that in order to justify the reformation 
of the policies three things were necessary: (1) The mistake 
should have been one of fact and not of law; (2) It should be 
proved by clear and convincing evidence, and (3) should be 
mutual and common to both parties to the instrument. As to 
whether the trial court erred in reforming the policies so as to 
make the mortgage clauses a part thereof instead of the loss 
payable clause, must be determined from the evidence in this 
case. H. W. Faulkner, President of H. W. Faulkner & Co., 
who negotiated for the different insurance policies, testified 
positively that he directed that the mortgage clause be at- 
tached to each of the policies, and that he never saw the poli- 
cies after they were issued and did not know until after the 
fire that the loss payable clause had been attached instead of 
the mortgage clauses. Rufus Grant, the agent through whom 
the policies of the National Liberty Ins. Co. and the Agricul- 
tural Ins. Co. of $100,000.00 each were negotiated, testified 
that when Faulkner contracted for the insurance he asked 
that the mortgage clause be attached; that some months elap- 
sed between the time he asked for the insurance and the is- 
suance of the policies, but that during said time the insurance 
was in force by virtue of the companies issuing what it re- 
ferred to as binders, but that he did not show either the bind- 
ers or the policies to Mr. Faulkner, but turned the policies 
when they came, over to W. S. Partridge, acting secretary of 
the Mt. Vernon Loan and Building Association. Grant fur- 
ther testified that he did not attach the mortgage clauses but 
that he told Mr. Faulkner they would be attached, and that he 
did not know until after the fire that they had not been at- 
tached. This agent further testified that Faulkner gave him 
an order or directions to attach a mortgage clause in favor of 
the trustee under the second mortgage and the chattel mortg- 
age; that he knew of the giving of the chattel mortg- 
age; that he informed Faulkner that such mortgage clause 
would be attached, and that he did not know until after the fire 
that they had not been attached. W. A. Wilkerson, assistant 
cashier of the Third National Bank, testified in behalf of ap- 
pellees that on the occasion of the execution of the second 
mortgage and the chattel mortgage, he heard the attorney for 
Faulkner tell the agent Grant to put the mortgage clause on 
the policies, and that the agent replied “he would.” This wit- 
ness also testified that about two weeks after the fire he was 
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present at a conversation between Mr. Faulkner and P. W. 
Morgan the agent for the Milwaukee Mechanics’ Insurance 
Company; that they went there to inquire about this policy 
of this company, which couldn’t be found. He stated that on 
the second Sunday after the fire Faulkner inquired of the 
agent Morgan if such policy had the mortgage clauses at- 
tached, and that Morgan replied, “he didn’t know,” but he 
thought it did for there was to be one, and that he would 
write the company about it. Another witness, a clerk of H. 
W. Faulkner & Company, testified that she got from the safe 
a copy of this second mortgage and the chattel mortgage for 
H. W. Faulkner on an occasion when the agent P. W. Morgan 
was at the plant. H. W. Faulkner testified also that on this 
occasion he showed to the agent P. W. Morgan, a copy of the 
chattel mortgage and the second real estate mortgage. The 
agent, Paul W. Morgan, through whom this policy was nego- 
tiated, denied that at the time the policy was issued anything 
was said about the attachment of mortgage clauses. He fur- 
ther testified that he knew nothing of the execution of the 
second mortgage or the chattel mortgage, and that the same 
were never called to his attention. This witness also denied 
the conversation with Faulkner and the witness Wilkerson on 
the second Sunday after the fire concerning the mortgage 
clauses, but stated that they simply inquired for the policy 
which had been lost. 

Under this condition of the proof we cannot hold that the 
finding of the chancellor who heard these witnesses testify 
and saw their demeanor on the stand is contrary to the mani- 
fest weight of the evidence. In our opinion the clear prepon- 
derance of the evidence is to the effect that at the time these 
different policies were executed or contracted for it was the 
understanding of both the assured and of the agents that the 
mortgage clauses should be attached, and that, therefore, 
the contract of insurance which was executed was not the con- 
tract intended by the parties to be entered into and that the 
court did not err in ordering this reformation. 

Each of the policies of insurance mentioned in the bill of 
complaint contained the following provision: “This entire 
policy, unless otherwise provided by agreement endorsed 
hereon or added hereto, shall be void if the subject of insur- 
ance be personal property and be or become encumbered by a 
chattel mortgage.” A portion of the property included in the 
policies was personal property, and was at the time of the fire 
in question, subject to a chattel mortgage. There was no en- 
dorsement on the policies or either of them, consenting to said 
chattel mortgage and apellants therefore contend, that in the 
absence of knowledge on their part of the existence of said 
mortgage, which they say was the case here, said condition of 
forfeiture was not waived and said policies became void. Ap- 
pellants correctly state the rule upon this subject to be that 
a breach of a condition in a fire insurance policy against the 
property being encumbered by a chattel mortgage will bar a 
recovery upon the policy where there is no waiver or estoppel 
which precludes the company from relying upon the contract. 
(Crikelair v. Citizens Ins. Co. 168 Ill. 309). In answer to this 
contention appellees insist that the appellants through their 
agents knew of the existence of the chattel mortgage and by 
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apparently continuing the policies in force thereafter, waived 
the right of forfeiture, if they ever had such right. It is, 
however, claimed by appellants that even if their agents had 
notice of the chattel mortgage they did not acquire such no- 
tice as agents of appellants; that Grant acquired the same as 
cashier of his bank, whose interest is opposed to that of ap- 
pellants, and that the agent, Morgan, acquired the same as a 
stockholder of H. W. Faulkner & Company whose interest is 
also opposed to that of appellants. This contention does not 
appear to us to be tenable under the law as applied to the 
proofs in the record. In a case where the agent of an insur- 
ance company was cashier and joint owner of a bank which 
carried a mortgage upon the property insured this court held, 
that the interest of the agent was not so opposed to the inter- 
est of the insurance company, or so conflicting with it, that 
notice to him as agent would not be binding upon the company. 
Storment v. Hartford Fire Ins. Co., 215 Ill. App 287. So in 
this case it does not appear from anything in the evidence that 
the interest of either of the agents is so opposed to the inter- 
est of his principal that notice to the agent would not be bind- 
ing upon the company or companies represented by him. We 
must therefore hold that notice to these gents of the existence 
of the chattel mortgage was notice to the insurance compan- 
ies, and that they are therefore estopped from seeking a for- 
feiture of the policy because of the existence of such chattel 
mortgage. 

The property insured for H. W. Faulkner & Company was 
described in the policies as the automatic sprinkler equipped 
buildings of their factory plant and the contents of said build- 
ings situated on certain lots named. It is claimed by appel- 
lants that this description could not have included the boiler 
room as it was not equipped with a sprinkler system. The 
Chancellor however permitted the policies to be reformed so 
as to more definitely designate the boiler room as a part of the 
property insured. We think the evidence shows that it was 
the intention of all the parties at the time these insurance 
policies were written that the boiler room and its contents 
should be covered. A report made to the Western Sprinkler 
Association by an inspector, dated July 31, 1920, which was in- 
troduced in evidence contains the following statements: “Risk 
is contained in a four story and basement, brick, open joisted 
building with one story brick, open joisted boiler room de- 
tached about 10 feet. The entire risk with the exception of 
boiler room is protected with a two source sprinkler equip- 
ment with water supplies from city main and gravity tank.” 
: “Location of values—Approximately 95 per cent of 
values in factory and 5 per cent in boiler room.” . . “De- 
tached boiler room unsprinkled.” . . “Parts sprinkled—All 
parts except boiler room, which is detached ten feet from 
main building.” In view of all the proof on the subject the 
Chancellor did not err in permitting the policies to be re- 
formed so as to more definiteliy include the boiler house. 

The insurance policies provided that when the factory 
building was not open for business the assured should provide 
a watchman. Appellants contend that the fire occurred at a 
time when the factory was not open for business and that no 
watchman was on duty. There does not appear to have been 
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any violation of the provision of the policies as the evidence 
shows that H. W. Faulkner and other persons were in the 
building when the fire started, which was at about 4 o’clock 
Pp. m., and Faulkner testified that they were there for the 
transaction of business. The policies also provided that the 
assured should use all due diligence in keeping the sprinkler 
system in working order. Appellants contend that the evi- 
dence shows the sprinkler system was not in working order 
at the time of the fire. A number of witnesses testified in be- 
half of appellants that they did not hear the gong with which 
the sprinkler system was equipped sounded during the fire. 
A greater number of witnesses testified in behalf of appel- 
lees that they did hear the gong. There is in the record evi- 
dence to the effect that the gong would not have sounded if 
the sprinkler system had not been working. The proof also 
shows that the sprinkler system was duly inspected a short 
time before the fire and reported to be in good condition. 
This evidence fully sustains the finding by the Chancellor 
that the sprinkler system was in good working order at the 
time of the fire. 

In regard to the amount of the loss occasioned by the fire, 
there was some controversy between the parties and in the 
proof. It appeared from the evidence that in July prior to 
the fire which occurred on August 6, Faulkner & Company 
in the course of their business procured an appraisement of 
their buildings and another covering their machinery, furni- 
ture and plant equipment to be made by the Lloyd Appraisal 
Company of Chicago. The reports made by the appraisal 
company were offered in evidence by appellees and admitted. 
Appellants aver that the Chancellor erred in admitting these 
reports but it appears that the employes of the Appraisal 
Company testified to the correctness of their appraisal and 
there was also the testimony of other witnesses introduced by 
appellees to the same effect. We are therefore of the opinion 
that the appraisals were properly admitted in evidence. The 
proof as a whole clearly sustained the finding of the Chan- 
cellor as to the several items of loss, amounting in the aggre- 
gate to $223,755.50, which sum, together with interest at the 
rate of 5 per cent per annum from the time provided by the 
policy for the payment of any loss, was allowed appellants by 
the decree. 

We conclude from a careful consideration of the record 
in this case, that the decree of the chancellor herein should be 
and it accordingly is, affirmed. 

DECREE AFFIRMED. 

Not to be reported in full. 
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An action in assumpsit was brought by appellee in the Cir- 
cuit Court of Union County, to recover on two Benefit Cer- 
tificates, one for Five Hundred Dollars and the other for One 
Thousand Dollars, issued by appellee on the life of Ernest 
Smith, now deceased. The declaration consists of two counts 
in the usual form, where an action is grounded on a Benefit 
Certificate. To said declaration appellant filed a plea of the 
general issue and three special pleas. The first special plea 
charges that the insured was not a member of the association 
at the time of his death. The second special plea, sometimes 
called, “Special Additional Plea ‘A’,” alleges that during said 
membership the following by-law was in effect: 

“The secretary shall, upon complaint being filed by at 
at least two members charging any member with violation 
of any of the rules or by-laws of this association, or indulging 
in any of the habits or practices prohibited by the by-laws, 
shall immediately notify the president, who shall immediately 
after such notice call a meeting of the officers of the associa- 
tion, not later than five days, and the secretary shall upon no- 
tice of such call, notify the accused of the nature of such 
charge, and the time and place of such meeting where he may 
appear and answer to such charge. Upon such charge being 
sustained the accused may be suspended for a definite length 
of time, or, upon a majority vote of the officers present, shall 
be expelled. Any member may be expelled for gross immor- 
ality, or for a conviction under the laws of the state for a 
felony, or for indulging in any useless habits or exposures 
that may materially shorten or endanger his life, or for wil- 
fully violating the by-laws or regulations of this association.” 

Said plea further avers among other things that said in- 
sured was guilty of gross immorality in that on July 5th, 1919, 
without provocation and with malice aforethought, he killed 
and murdered one Charles M. Flanigan, a member in good 






standing in said association; that on August 4th, 1919, two 
members of said association, filed with the secretary a com- 
plaint charging that said insured killed and murdered Charles 
M. Flanigan, and that he now stands indicted on a charge of 
murder by a grand jury of said county; said plea further al- 
leges that upon the filing of said charge the secretary noti- 
fied the president, who proceeded to call a meeting of the 
officers of said association, and that said secretary cause a 
notice of said charge to be personally served on the insured. 
which said notice designated the time and place when and 
where the said charge would be heard. 

Said plea also avers that the assured failing to appear at 
the time and place designated the officers of said association 
proceeded to hear said charge, and after “an investigation 
and consideration” of said charge, they found said assured did, 
without provocation, kill and murder Charles M. Flanigan, and 
thereby wilfully violated the by-laws and regulations of the 
association. That it was then ordered by the said officers that 
the said assured be removed and expelled from the association 
and that he was so removed and expelled, so that he was not 
at the time of his death a member thereof. 

The third special plea was to the effect that the said 
Ernest Smith was not a member of the association on the 
14th day of August, 1919, and that the said certificate had 
lapsed and become null and void. 

A general and special demurrer was filed to each of said 
special pleas and was overruled by the said Court. Appellant 
having elected to stand by his demurrer to said Special Pleas, 
judgment was entered thereon against him in bar of action 
and for costs. To reverse said judgment appellant prosecutes 
this appeal. 

It is contended by counsel for appellant that the trial 
Court erred in overruling the demurrer to said Special Pleas. 
The first and third Special Pleas were bad on special demurrer 
for the reason that they plead conclusions and not facts. The 
demurrer thereto should have been sustained and the Court 
erred in its rulings thereon. 

The real controversy in this case, however, arises on the 
ruling of the Court holding appellee’s second or “Special Ad- 
ditional Plea ‘A’ ” sufficient. 

It is the contention of counsel for appellant that the al- 
legation in said plea, “that the insured without any provoca- 
tion and with malice aforethought did kill and murder Charles 
M. Flannigan” and now stands indicted on a charge of murder 
is not sufficient answer to the declaration under the provis- 
ion of the by-laws for the expulsion of a member for “gross 
immorality” nor under provision for expulsion “on conviction 
for a felony.” 

We are of the opinion and hold that the finding by the of- 
ficers of appelee association “after an investigation and con- 
sideration of said charge” that the assured had been guilty of 
murder, was not sufficient on which to base an order of ex- 
pulsion, under said provision in reference to expelling a mem- 
ber upon conviction of a felony, under the laws of this state, 
for the reason that the conviction there referred to is one 
where a trial has been held as contemplated by the Constitu- 
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tion and laws of the State, and a conviction has regularly fol- 
lowed. 

On the question as to whether the allegations of said 
“Special Additional Plea ‘A’” constitutes “gross immorality,” 
as that term is used in said Section Four of the by-laws, is a 
matter of more serious doubt. 

Policies of insurance and Benefit Certificates are to be 
liberally construed in favor of the assured. Royal Circle v. 
Achterrath, 204 Ill. 549; Am. and Eng. Eney. of Law, Vol. XIX 
2nd ed. page 80; Cyc. Vol. XXIX page 67. 

In Royal Circle v. Achterrath, Supra, the Court in discuss- 
ing this question at page 560, says: “One of the rules of con- 
struction is that such contracts (benefit certificates) are to be 
liberally construed in favor of the insured. In National Bank 
v. Insurance Co. 95 U. S. 673, it was said that ‘The policy hav- 
ing been prepared by the insurers, it should be construed most 
strongly against them.’ In Thompson v. Insurance Co., 136 U. 
S. 297, it was said, ‘If a policy is so drawn as to require inter- 
pretation, and to be fairly susceptible of two different con- 
structions, the one will be adopted that is most favorable to 
the insured.’ See also, Massachusetts Life Ass. v. Robinson, 
104 Ga. 277.” 

Immorality is refined by Webster as “the quality of being 
immoral; an immoral act or practice; inconsistent with recti- 
tude; contrary to conscience or the divine law; wicked, unjust, 
dishonest, vicious. depraved, impure, unchaste, profligate, dis- 
solute, abandoned, licentious, lewd, obscene, debauched.” Or- 
dinarily immorality is considered with having to do with the 
moral attitude of a person in reference to the sexual rela- 
tions. 

While all will concede that the crime of murder is one of 
the most serious crimes that can be charged against a person, 
at the same time it does not necessarily follow that that 
crime is one, which in the common acceptation of the term is 
ordinarily classed as “grossly immoral.” It should be observ- 
ed too, in this connection that appellee association evidently 
intended to make separate classifications of felonies and acts 
or conduct that is “grossly immoral.” 

The language of Sec. 4 of said By-Laws being “any mem- 
ber may be expelled for gross immorality, or for a conviction 
under the laws of the State for a felony.” 

It must be borne in mind, too, in passing on this case that 
when a certificate of membership is issued to a member, his 
certificate is evidence of his good standing at the time of its 
issue, and such good standing will be presumed to continue 
upntil there is proof that it no longer exists. High Court, etc., 
v. Zak, 136 Ill. 185. 

The law further is, that where property rights are involved 
the courts have power to examine the proceedings of benefi- 
ciary associations for the purpose of determining whether the 
action taken is in essential compliance with the laws of the or- 
der. Modern Woodmen of America v. Deters, 65 App. 368; 29 
Cyc., 201; Ryan v. Cuhahay, 157 IIl. 108. 

It is said by the author. in 16 Am. and Eng. Ency. of Law, 
Sec. 82, 83, that where a forfeiture is claimed under the by- 
laws, and proceedings under their provisions are had,they must 
appear reasonable, and be in strict accordance with such by- 
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laws, and upon due notice to the accused, and an opportunity 
on his part to defend and explain his conduct. 

We are of the opinion therefore, and so hold that appellee 
association was not warranted in ordering the expulsion of 
the insured from membership in its association and that the 
order attempting so to do was therefore null and void. 

This being the state of the record, we are of the opinion 
and so hold. under the rules above set forth with reference to 
the attitude that the courts should assume in construing in- 
surance policies or Benefit Certificates that are drawn by the 
insurer, that the charge of murder should not be in this case 
construed as “grossly immoral.” 

Other grounds of error were assigned and argued by 
counsel for appellants, but in view of what we have already 
said it will not be necessary to discuss them. 

For the reasons above set forth. the judgment of the trial 
Court will be reversed and the cause will be remanded. 

Reversed and Remanded. 
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Writ of Error to the Madison County Circuit Court. 


Opinion by BOGGS, P. J. 


The Plaintiff in Error, Fred Nobs, hereinafter called pe- 
titioner, filed a petition in the Circuit Court of Madison 
County at the May Term, 1922, praying for a writ of Habeas 
Corpus, for the purpose of obtaining the custody and control 
of his daughter, Evelyn Nobs, aged seven years, and making 
Peter Aebel and Nora Aebel respondents thereto. The said 
Peter Aebel being the grandfather of the said Evelyn Nobs. 
and the said Nora Aebel being the second wife of the said 
Peter Aebel, and of no blood relation to the said Evelyn 
Nobs. 

To this petition respondents filed a return setting for 
among other things that Anna Nobs, the mother of said child, 
and the daughter of said respondent Peter Aebel, by a former 
marriage, died about June, 1918; that immediately after the 
death of the mother, the petitioner gave the care, custody, 
education and control of said child to the respondents, and 
that she has remained in their custody ever since; that said 
petitioner is a widower and resides alone; that since the death 
of her said mother, the said Evelyn Nobs has been destitute 
and dependent upon the respondents for support; that the 
petitioner, since the death of his wife, has failed to provide 
his child a suitable home, except by delivering her into the 
care of the respondents; and that a petition had been filed 
in the County Court to have the said Evelyn Nobs declared a 
dependent child, a copy of which said petition was attached 
to and made a part of said return. 

Petitioner filed a traverse to said return denying that 
he gave the custody and control of his child to the respon- 
dents, but charges that they came to his home and asked to 
take said child for a time, and continued to keep her; that 
petitioner paid the respondents for the board of said child and 






bought her school books and clothing when needed; denies 
that said child is destitute and dependent; denies that he has 
not shown proper parental care and affection for his daughter, 
and prays for an order of Court giving to him her custody 
and control. ; 

A hearing was had in said Circuit Court and an order 
was entered dismissing said petition and remanding said child 
to the custody and control of the respondents. To reverse 
said order or judgment this Writ of Error is prosecuted. 

The record discloses that petitioner married a daughter 
of the said Peter Aebel, about the year 1914, and of this mar- 
riage there was born the one child, Evelyn Nobs. On June 
27, 1918, when the said Evelyn Nobs was about three years 
old, her mother died, and some four or five months thereafter 
she was taken to the home of the respondents and has resided 
therein up to the time of said hearing. 

The record further discloses that while petitioner is not 
a man of large financial means, he has several horses and 
mules, and farming machinery sufficient with which to farm 
something like 100 or 120 acres of land; that he has about 
$600.00 in the bank and has something like $600.00 or $800.00 
loaned out, $240.00 of which amount is loaned to the respon- 
dent Peter Aebel, and for which he holds respondent’s note. 

The record also discloses that the petitioner did not for 
the present expect to take his child to his home, if her custody 
was awarded him by the court. but had made arrangements 
with a Mr. and Mrs. Dippold, who lived in the same neighbor- 
hood, to take said child into their home to board. The record 
further discloses that Mr. and Mrs. Dippold are respectively 
31 and 28 years of age, are people of good moral character. 
have no children of their own and are ready and willing to 
take Evelyn Nobs and board her for $8.00 per month. that 
beng the price agreed on between them and the petitioner. 
They have a comfortable home located one-half mile from the 
public school. 

The record shows petitioner to be a man of good moral 
character, of good habits, with a parent’s affection for his 
child, and in every way a proper person to have the care and 
custody of his child, except that he is living alone. The rec- 
ord, however, shows that the home in which petitioner has 
arranged for his child to board is one in which she will be 
properly cared for and where the father will feel free to visit 
at any time. 

It might be further observed that the only charge made 
by the respondents against petitioner on the hearing was that 
he was too much given to making and saving of money, and 
was not in a position to properly care for said child, for the 
reason that he had no housekeeper and did not keep his home 
up in the best condition. 

The respondent Peter Aebel owns and operates a dance 
hall, and while the evidence tends to show that he and his wife 
are persons of good moral character and of ample means to 
provide a home for petitioner’s child. still the record further 
shows that an estrangement has grown up between the peti- 
tioner and respondents of such a character that he does not 
feel welcome to go to their home for the purpose of visiting 
his child. This estrangement seemed to have been caused in 
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part at least on account of the amount of compensation that 
petitioner should pay for the care of said child, and as to the 
amount already paid. Petitioner testified that he had paid 
in the four years that she was with the respondents, some- 
thing like $200.00. While the respondents claimed he had only 
paid about $75.00. 

The child was examined by the trial judge without being 
sworn and stated that while she loved her father, she prefer- 
red to live with the respondents; that she should so feel can 
be easily understood in view of the fact that she went to their 
home when she was only about three years of age. 

In determining the question of the correctness of the 
Court’s ruling in this case, it is well to bear in mind some of 
the fundamental principles governing questions of this char- 
acter. The law is, “That the right of a parent is superior to 
those of any other person when that parent is a fit person to 
have the custody of children and is so circumstanced that he 
ean provide the necessaries of life and administer the require- 
ments of such a charge.” 

Cormack v. Marshall, 211 Ill. 519-523; Sullivan v. The Peo- 
ple, 224 Ill. 468-476; Hohenadel v. Stelle, 237 Ill. 229-234; 
Wholford v. Burckhardt, 141 App. 321-325; Harmon v. Star- 
body: 219 App. 603-605. 

Section 4, of Chapter 64, Cahill’s Revised Statute pro- 
vides: “That the parents of a minor, if living, and in case of 
the death of either of the parents, the surviving parents, they 
being respectively competent to transact their own business 
and fit persons shall be entitled to the custody of the person 
of the minor and the direction of his education.” 

In Wohlford v. Bruckhardt, Supra, the Court at page 325, 
says: 
“Unless the evidence is clear that the parent of the child 
is unfit to care for it, the father should have the custody. The 
mere fact that other relatives or persons might give better 
eare, and spend more time and money upon the child, is no rea- 
son for depriving the father of its custody. It is not a ques- 
tion of relative ability of the parents, but is the sole question 
of whether the father is able and will give the child good care 
and treatment. The Court is only warranted in depriving the 
father of the custody of the child when the evidence discloses 
that the child, on his account, is destitute, abandoned or de- 
pendent, or that he is living an immoral life or is in vicious or 
disreputable surroundings, or that he neglects or treats the 
child unkindly or cruelly, or may do this, or is wanting in good 
principles, or is illy adapted to the care of the child on account 
of defects in his mental or physical qualities, which prevent 
him from being a kind and affectionate father.” 

And in Sullivan v. People, Supra, the Court at page 477 
says: “The law charges the father with the maintenance of 
his child, and the legal presumption. in the absence of all 
proof, is that he is entitled to its care and custody. The right 
is not an absolute one, and it may be divested by the para- 
mount power of the State for good and sufficient cause. 

The father may by his misconduct forfeit his right, (10 
Am. & Eng. Ency. of Law, 2d ed. 1038) ; but proof of the facts 
which show such forfeiture, or that he is unfit to perform the 
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duties or obligations resting upon him, is upon the one who 
alleges them.” 

The evidence in the record wholly fails to sustain the alle- 
cations of respondents’ return to the petition and in view of 
the law as laid down in the authorities cited, we are of the 
opinion and so hold that the petitioner should have been 
awarded the custody of his child and the Court erred in de- 
nying his petition, and in remanding her custody to the re- 
spondents. 

Counsel for respondents contend that the traverse and 
denial of petitioner to the return and answer of respondents 
was not sworn to as required by Statute, and that the trial 
Court erred in not striking the same from the files on respon- 
dents’ motion. Respondents failed to assign cross errors and 
are therefore not in a position to have the ruling complained 
of reviewed by this Court. Hollingsworth v. Koon, 117 IIl. 
511; People v. Brislin, 80 Tl. 423. 

For the reasons above set forth the judgment of the trial 
Court will be reversed and the cause will be remanded for 
further proceedings in harmony with the foregoing opinion. 

Reversed and Remanded. 

Not to be reported. 
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Opinion by BOGGS, P. J. 


On August 26th, Carrie Pool, the prosecuting witness, 
filed a complaint before a Justice of the Peace of Richland 
County, charging appellant with being the father of her bas- 
tard child. A trial was had in the County Court of said county 
resulting in a verdict finding appellant guilty. A motion made 
by appellant for a new trial was overruled by the Court, and 
judgment was rendered on the verdict. To reverse said judg- 
ment this appeal is prosecuted. 

The record discloses that in the Autumn of 1919, the 
prosecuting witness, a single woman of about 25 years of age, 
entered the home of one Elmer Summers near Moroa, Illinois, 
as a domestic and continued therein as such until about the 
month of October, 1920, when she returned to her home in 
Richland County, where she resided up until the time of said 
trial. The child in question was born November 19, 1920. 

It is first contended by appellant for a reversal of said 
judgment that the record fails to disclose where said child was 
born and that this is necessary in order to give the court jur- 
isdiction. While the prosecuting witness did not definitely 
state that her child was born in Richland County, at the same 
time she testified that she left the home of the Summers’ on 
October 17, 1920, and went to her home in Richland County 
and remained there ever since. The jury were therefore war- 
ranted in finding that said child was born in Richland County. 

It is also contended that the court erred in giving the sec- 
ond, third, fourth and fifth instructions given on behalf of 
appellee. The second instruction is as follows: “You are in- 
structed as a matter of law, that although you may believe 
from the evidence that the prosecuting witness had sexual 
intercourse with other persons about or near the time her 
bastard child might have been begotten, still such fact would 
not warrant the jury in finding the defendant not guilty, if 
you believe from a preponderance of all the evidence in the 





case that the defendant is the father of such bastard child.” 
While this instruction is somewhat loosely drawn, at the same 
time it states a correct principal of law and the court did not 
err In giving the same. 

It is contended that the third instruction is erroneous in 
that it singles out appellant as a witness and directs special 
attention to his testimony. This is not a proceeding where 
one individual is suing another. If it were then the conten- 
tion of counsel for appellant would be correct. This is a pro- 
ceeding brought by The People on relation of the prosecuting 
witness against the appellant, and in cases of that character, 
it is not error to call the attention of the jury to the interest 
of the defendant if he should testify as a witness. 

In People ex rel. v. Bibb, 155 App. 371, this court at page 
375 in discussing this question (being a bastardy proceeding) 
says: “The second ground assigned for a reversal of the 
judgment, that the second instruction of appellee is erroneous 
because it directs the jury’s attention “to the interest of the 
defendant without making any reference to the interest of the 
plaintiff” is untenable. As said by our Supreme Court in C. & 
E. I. R. R. Co. v. Burridge, 211 Ill. 18, had the suit been be- 
tween two natural persons “and had both plaintiff and defen- 
dant testified, this objection would be good.” 

In such case on instruction of this charcter should be so 
drawn as that it would apply to either party to the suit with- 
out pointing out either. In this case the complaining witness 
is not a party to the suit, and the rule does not apply. While 
this prosecuting witness is interested in the suit, as all others, 
are more or less, in any suit, yet she is not a party, plaintiff, 
as the suit is in the name of the People. In cases of prosecu- 
tions in the name of the People, such an instruction is proper. 
(Henry v. People, 198 Tl. 194; Dunn v. People, 109 Ill. 642.) 
In view of the holding of this court in that case the court did 
not err in giving said instruction. 

It might also be observed that the 12th instruction given 
on behalf of appellant specifically directs the attention of the 
jury to the testimony of the prosecuting witness, without men- 
tioning appellant. Appellant having procured the giving of 
an instruction of the same character as the one complained 
of, he is therefore not in a position to urge that the court er- 
red in giving the same. 

The fourth and fifth instructions complained of are with 
reference to the credit to be given to the different witnesses 
testifying in the case. We have examined these instructions 
in connection with the criticism made and we find that they 
are not subject to the same, and that they state correct prin- 
ciples of law. The court did not err in giving said instruc- 
tions. 

It is next contended by the appellant that the verdict of 
the jury is against the manifest weight of the evidence. The 
prosecuting witness testified that appellant had sexual inter- 
course with her at the Summer’s home on March Ist, 1920, and 
that she became pregnant at that time. She further testified 
that at a later period he also had sexual intercourse with her 
On cross examination she stated that her last monthiy sick- 
ness was about the 1st of March, 1920, at that time she had 
intercourse with appellant. On the other hand, appellant tes- 
tified, “I absolutely did not have sexual intercourse with Miss 
Pool on Mar. 1st or a few days later or at any time in the month 
of February or March, 1920. I was not even on the farm. Not 
working there. I am not the father of this bastard child.” 
On cross examination, however, he testified that “he was 
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working for P. M. Smallwood. He had a sale on March 2, 1920, 
and I was on the farm then caring for his stock; was not there 
on March Ist; also helped at the sale; was boarding with Mrs. 
Hartriders from March 1st to March 4th. Was not on the 
Summers farm after March 3rd.” 

P. M. Smallwood, a witness on behalf of appellant also 
testified that appellant was working for him on the Summers 
farm at that time taking care of his stock. 

Appellant undertook to impeach the prosecuting witness 
by showing that she had made a statement on one occasion to 
the effect that appellant was not the father of her child and 
that on another occasion she had made a statement that 
Summers was its father. The prosecuting witness denied 
having made either of these statements. 

It was also sought to be shown by appellant that the pros- 
ecuting witness had had intercourse with one A. E. Henson, 
who was working on the Summers farm. She was asked if 
she did not leave her room and go to Henson’s bed. This she 
denied. Henson testified on behalf of appellant that the pros- 
ecuting witness had come to his bed while he was working at 
Summers’. On cross examination it developed that this was 
in November or December, 1919, some two or three months 
prior to the time the prosecuting witness testified that she had 
become pregnant. 

It will therefore be seen there was a sharp conflict in the 
evidence. This being sc, it was for the jury to say what the 
evidence proved and as we are not prepared to say that their 
verdict is against the manifest weight of the evidence, we 
would not be warranted in granting a new trial for that rea- 
son. 

Appellant tried the case on the theory that the prosecut- 
ing witness had sexual intercourse with Henson and also with 
appellant’s brother, and inferentially with appellant, but not 
during the months of March and April. In one of the instruc- 
tions offered by appellant and which was given to the jury, 
the court states to the jury that if they believe from a pre- 
ponderance of the evidence that the prosecutrix became preg- 
nant and conceived said bastard child at some time prior to 
April first, 1920, and that appellant did not have sexual inter- 
course with her prior to that date, then in that state of the 
proof, it was their duty to find appellant not guilty. 

It was also strenuously contended by appellant that rever- 
sible error was committeed in that the States Attorney in his 
closing argument stated to the jury as a reason why the com- 
plaint which was filed some 20 months after the birth of said 
child had not been filed before, was “because her father had 
been taken to the insane asylum and this poor girl, who is a 
defective, did not know her rights and the supervisor of the 
township in which she lives, advised her to come up here and 
file this complaint.” We would be inclined to hold that these 
remarks not being founded on the record would be reversible 
error if it were not for the fact that counsel for appellant in 
his argument had specifically called on the States Attorney 
to state why they had delayed so long in filing said complaint. 
We hold, therefore, that the remarks of the States Attorney 
being provoked by counsel for appellant we would not be jus- 
tified in reversing the judgment on account of said remarks. 
Tllinois Central R. R. Co. v. Bee, 69 App. 363-388. 

Finding no reversible error in the record the judgment of 
the trial court will be affirmed. 

Judgment Affirmed. 

Not to be reported. 
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Opinion by BOGGS, P. J. 


On August 26th, Carrie Pool, the prosecuting witness, 
filed a complaint before a Justice of the Peace of Richland 
County, charging appellant with being the father of her bas- 
tard child. A trial was had in the County Court of said county 
resulting in a verdict finding appellant guilty. A motion made 
by appellant for a new trial was overruled by the Court, and 
judgment was rendered on the verdict. To reverse said judg- 
ment this appeal is prosecuted. 

The record discloses that in the Autumn of 1919, the 
prosecuting witness, a single woman of about 25 years of age, 
entered the home of one Elmer Summers near Moroa, Illinois, 
as a domestic and continued therein as such until about the 
month of October, 1920, when she returned to her home in 
Richland County, where she resided up until the time of said 
trial. The child in question was born November 19, 1920. 

It is first contended by appellant for a reversal of said 
judgment that the record fails to disclose where said child was 
born and that this is necessary in order to give the court jur- 
isdiction. While the prosecuting witness did not definitely 
state that her child was born in Richland County, at the same 
time she testified that she left the home of the Summers’ on 
October 17, 1920, and went to her home in Richland County 
and remained there ever since. The jury were therefore war- 
ranted in finding that said child was born in Richland County. 

It is also contended that the court erred in giving the sec- 
ond, third, fourth and fifth instructions given on behalf of 
appellee. The second instruction is as follows: “You are in- 
structed as a matter of law, that although you may believe 
from the evidence that the prosecuting witness had sexual 
intercourse with other persons about or near the time her 
bastard child might have been begotten, still such fact would 
not warrant the jury in finding the defendant not guilty, if 
you believe from a preponderance of all the evidence in the 
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case that the defendant is the father of such bastard child.” 
While this instruction is somewhat loosely drawn, at the same 
time it states a correct principal of law and the court did not 
err in giving the same. 

It is contended that the third instruction is erroneous in 
that it singles out appellant as a witness and directs special 
attention to his testimony. This is not a proceeding where 
one individual is suing another. If it were then the conten- 
tion of counsel for appellant would be correct. This is a pro- 
ceeding brought by The People on relation of the prosecuting 
witness against the appellant, and in cases of that character, 
it is not error to call the attention of the jury to the interest 
of the defendant if he should testify as a witness. 

In People ex rel. v. Bibb, 155 App. 371, this court at page 
375 in discussing this question (being a bastardy proceeding) 
says: “The second ground assigned for a reversal of the 
judgment, that the second instruction of appellee is erroneous 
because it directs the jury’s attention “to the interest of the 
defendant without making any reference to the interest of the 
plaintiff” is untenable. As said by our Supreme Court in C. & 
E. I. R. R. Co. v. Burridge, 211 Ill. 18, had the suit been be- 
tween two natural persons “and had both plaintiff and defen- 
dant testified, this objection would be good.” 

In such case on instruction of this charcter should be so 
drawn as that it would apply to either party to the suit with- 
out pointing out either. In this case the complaining witness 
is not a party to the suit, and the rule does not apply. While 
this prosecuting witness is interested in the suit, as all others, 
are more or less, in any suit, yet she is not a party, plaintiff, 
as the suit is in the name of the People. In cases of prosecu- 
tions in the name of the People, such an instruction is proper. 
(Henry v. People, 198 III. 194; Dunn v. People, 109 Il. 642.) 
In view of the holding of this court in that case the court did 
not err in giving said instruction. 

It might also be observed that the 12th instruction given 
on behalf of appellant specifically directs the attention of the 
jury to the testimony of the prosecuting witness, without men- 
tioning appellant. Appellant having procured the giving of 
an instruction of the same character as the one complained 
of, he is therefore not in a position to urge that the court er- 
red in giving the same. 

The fourth and fifth instructions complained of are with 
reference to the credit to be given to the different witnesses 
testifying in the case. We have examined these instructions 
in connection with the criticism made and we find that they 
are not subject to the same, and that they state correct prin- 
ciples of law. The court did not err in giving said instruc- 
tions. 

It is next contended by the appellant that the verdict of 
the jury is against the manifest weight of the evidence. The 
prosecuting witness testified that appellant had sexual inter- 
course with her at the Summer’s home on March Ist, 1920, and 
that she became pregnant at that time. She further testified 
that at a later period he also had sexual intercourse with her 
On cross examination she stated that her last monthly sick- 
ness was about the 1st of March, 1920, at that time she had 
intercourse with appellant. On the other hand, appellant tes- 
tified, “I absolutely did not have sexual intercourse with Miss 
Pool on Mar. 1st or a few days later or at any time in the month 
of February or March, 1920. I was not even on the farm. Not 
working there. I am not the father of this bastard child.” 
On cross examination, however, he testified that “he was 
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working for P. M. Smallwood. He had a sale on March 2, 1920, 
and I was on the farm then caring for his stock; was not there 
on March Ist; also helped at the sale; was boarding with Mrs. 
Hartriders from March 1st to March 4th. Was not on the 
Summers farm after March 3rd.” 

P. M. Smallwood, a witness on behalf of appellant also 
testified that appellant was working for him on the Summers 
farm at that time taking care of his stock. 

Appellant undertook to impeach the prosecuting witness 
by showing that she had made a statement on one occasion to 
the effect that appellant was not the father of her child and 
that on another occasion she had made a_ statement that 
Summers was its father. The prosecuting witness denied 
having made either of these statements. 

It was also sought to be shown by appellant that the pros- 
ecuting witness had had intercourse with one A. E. Henson, 
who was working on the Summers farm. She was asked if 
she did not leave her room and go to Henson’s bed. This she 
denied. Henson testified on behalf of appellant that the pros- 
ecuting witness had come to his bed while he was working at 
Summers’. On cross examination it developed that this was 
in November or December, 1919, some two or three months 
prior to the time the prosecuting witness testified that she had 
become pregnant. 

It will therefore be seen there was a sharp conflict in the 
evidence. This being so, it was for the jury to say what the 
evidence proved and as we are not prepared to say that their 
verdict is against the manifest weignt of the evidence, we 
would not be warranted in granting a new trial for that rea- 
son. 

Appellant tried the case on the theory that the prosecut- 
ing witness had sexual intercourse with Henson and also with 
appellant’s brother, and inferentially with appellant, but not 
during the months of March and April. In one of the instruc- 
tions offered by appellant and which was given to the jury, 
the court states to the jury that if they believe from a pre- 
ponderance of the evidence that the prosecutrix became preg- 
nant and conceived said bastard child at some time prior to 
April first, 1920, and that appellant did not have sexual inter- 
course with her prior to that date, then in that state of the 
proof, it was their duty to find appellant not guilty. 

It was also strenuously contended by appellant that rever- 
sible error was committeed in that the States Attorney in his 
closing argument stated to the jury as a reason why the com- 
plaint which was filed some 20 months after the birth of said 
child had not been filed before, was “because her father had 
been taken to the insane asylum and this poor girl, who is a 
defective, did not know her rights and the supervisor of the 
township in which she lives, advised her to come up here and 
file this complaint.” We would be inclined to hold that these 
remarks not being founded on the record would be reversible 
error if it were not for the fact that counsel for appellant in 
his argument had specifically called on the States Attorney 
to state why they had delayed so long in filing said complaint. 
We hold, therefore, that the remarks of the States Attorney 
being provoked by counsel for appellant we would not be jus- 
tified in reversing the judgment on account of said remarks. 
Illinois Central R. R. Co. v. Bee, 69 App. 363-388. 

Finding no reversible error in the record the judgment of 
the trial court will be affirmed. 

Judgment Affirmed. 

Not to be reported. 
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A bill was filed by appellee in the City Court of Johnson 
City, to enforce a Mechaniec’s Lien against appellant for the 
sum of $69.75. The bill alleges: That on Sept. 12th, 1921, one 
Louis Loss, appellant herein, was erecting a store building and 
contracted with appellee for the sale and delivery to him of 
lumber, cement and other building materials, to be used in 
the construction of said building then to be erected on prem- 
ises described in said bill. Said bill further alleges that no 
particular amount of lumber or other materials was specifi- 
cally contracted for nor the kind and quality specifically men- 
tioned, and that the time of delivery, while not definitely fixed, 
it was understood and agreed between appellee and appellant 
that appellee should furnish and deliver such quantities of 
lumber and materials as appellant might need in and about 
the construction of said building, and that building was to be 
completed on or before Sept. 30, 1921. 

Said bill further avers that beginning on the 12th day of 
September, 1921, and continuing until the 29th day of Sep- 
tember, 1921, he furnished materials as set forth in an exhibit 
attached to said bill, in total abount, after deducting credits, 
of $69.75, prays for Mechanic’s lien, ete. 

To said bill appellant filed an answer denying that he 
made any agreement with appellee for the purchase of lum- 
ber and other materials and denies that any part of the ma- 
terials for which a lien was sought were used in and about 
the construction of said building. 

Evidence was taken and a hearing had in open court. The 
Court found the Equities of said cause for appellee and a de- 
cree was entered finding that there was due appellee, the sum 
of $69.75, and that he was entitled to a Mechanic’s Lien 
therefor. To reverse said judgment and decree this appeal 
is prosecuted. 

It is first contended by appellant for a reversal of said 





decree that the evidence wholly fails to support the allega- 
tions of said bill. The only evidence in the record with refer- 
ence to the furnishing of said materials was testified to by 
Ben Perrine, the manager of appellee lumber company. This 
witness testified that the materials mentioned in the exhibit 
to complainant’s bill aggregating the amount of $69.75, after 
allowing the credits thereon were furnished by appellee to 
appellant. This witness also testified that he had no conver- 
sation or agreement in reference thereto, with appellant; 
that he did not know whether the lumber and materials al- 
leged to have been furnished were delivered on the premises 
of appellant where his building was being constructed or as 
to whether said materials went into said building. He testi- 
fied in reference thereto, “I did not know when these items 
were sold that the were just on the job. J.C. Robinson, fore- 
man on said building, was the one who came to see about them. 
I do not know where this particular stuff went and I cannot 
state as to what job the stuff went. 

I never saw Mr. Loss with reference to selling this stuff 
(the stuff mentioned in the exhibit). The original was cred- 
ited to Duffner & Stecher, contractors, Louis Loss owner. * * * 
T do not know whether it went to this particular piece of prop- 
“erty or not. It was just an open account.” 

While said witness testified that Robinson was appellant’s 
foreman, he does not state that Robinson purchased the goods 
in question. In fact there is no evidence in the record to the 
effect that the goods for which a lien is sought were purchased 
by anyone on behalf of appellant. Mark Ferges, the Manager 
of the East Side Lumber Company testified on behalf of ap- 
pellee that appellant had made arrangement with his com- 
pany to furnish the necessary materials for his building, and 
that when they did not have the materials needed they some- 
times procured the same from the Johnson City Lumber 
Company, and sometimes from appellee company, but when- 
ever they did so procure lumber or materials they paid for 
the same. 

The evidence on part of appellant is to the effect that he 
never purchased any materials from appellee company and 
that he never authorized anyone else to purchase said mater- 
ials for him, and that none of the materials in question were 
ever delivered to, or went into the building which he was con- 
structing. Appellant further testified that he had made ar- 
rangements with the East Side Lumber Company to furnish 
all the materials that he might need on said building. He stat- 
ed that Robinson was his foreman, but that he was never au- 
thorized or directed to purchase any materials from appellee 
company. 

We therefore hold that appellee has failed to prove the 
allegations of his bill. Mechanic’s liens were not recognized 
at common law and exist only by virtue of statutes, creating 
them and providing a method for their enforcement. Such 
statutes must be strictly construed with reference to all re- 
quirements upon which the right to a lien depends. Turnes v. 
Brenckle, 249 Ill. 394; Cronin v. Tatage, 281 Ill. 336; Essen- 
darth v. Gebhardt, 222 Ill. 113. 

The foundation of the right to a mechanic’s lien, is a 
valid contract with the owner of the lot or tract of land to be 
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improved, or with his duly authorized agent, for the construc- 
tion of an improvement thereon and the furnishing of mater- 
ials and labor pursuant to the provisions of such contract. The 
lien is not created by the contract of the parties, but is created 
by statute. Still a contract, express or implied, is essential to 
the creation of any valid lien under the statute. Rittenhouse 
v. Warren, 264 III. 619-624; Walsh v. Murphy, 167 III. 228. 

The law further is that the lumber or materials furnished 
must be for some particular piece of property. It cannot be 
on an open account if a Mechanic’s Lien is to be given to en- 
force payment for the same. 

Hill, et al. v. Bishop, et al. 25 Ill. 349; Croskey et al. v. Co- 
rey, et al. 48 Ill. 442; Dymond, Admr. ete. v. Bruhns, et al. 101 
Tl]. App. 425-431. 

The evidence on the part of appellee in this case discloses 
that this lumber and material were furnished on an open ac- 
count and no sufficient proof was made that the same was 
used in the building in question. 

In Hill v. Bishop, 25 Ill. Supra, the Court at page 350 says, 
“This petition is manifestly insufficient. It shows that the lum- 
ber was furnished upon an open general account, and without 
reference to its being put into any particular building, or even 
that it should be used in any building. It would have been no 
violation of the agreement to purchase it, if the material 
bought had been used in making furniture or any other per- 
sonal property. Under our statute, no lien could be created 
upon any premises by such a purchase of lumber.” 

In view of the foregoing authorities, we are of the opin- 
ion and so hold that the evidence in the record wholly fails to 
sustain the allegations of appellee’s bill, and that the Court 
erred in not dismissing said bill for want of equity. For the 
reasons above set forth the judgment and decree of the trial 
Court will be reversed and the cause will be remanded with 
direction to dismiss said bill for want of equity. 

Reversed and Remanded with Directions. 

Not to be reported. 
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A bill was filed by appellee in the City Court of Johnson 
City, to enforce a Mechanic’s Lien against appellant for the 
sum of $69.75. The bill alleges: That on Sept. 12th, 1921, one 
Louis Loss, appellant herein, was erecting a store building and 
contracted with appellee for the sale and delivery to him of 
lumber, cement and other building materials, to be used in 
the construction of said building then to be erected on prem- 
ises described in said bill. Said bill further alleges that no 
particular amount of lumber or other materials was specifi- 
cally contracted for nor the kind and quality specifically men- 
tioned, and that the time of delivery, while not definitely fixed, 
it was understood and agreed between appellee and appellant 
that appellee should furnish and deliver such quantities of 
lumber and materials as appellant might need in and about 
the construction of said building, and that building was to be 
completed on or before Sept. 30, 1921. 

Said bill further avers that beginning on the 12th day of 
September, 1921, and continuing until the 29th day of Sep- 
tember, 1921, he furnished materials as set forth in an exhibit 
attached to said bill, in total abount, after deducting credits, 
of $69.75, prays for Mechanic’s lien, ete. 

To said bill appellant filed an answer denying that he 
made any agreement with appellee for the purchase of lum- 
ber and other materials and denies that any part of the ma- 
terials for which a lien was sought were used in and about 
the construction of said building. 

Evidence was taken and a hearing had in open court. The 
Court found the Equities of said cause for appellee and a de- 
cree was entered finding that there was due appellee, the sum 
of $69.75, and that he was entitled to a Mechanic’s Lien 
therefor. To reverse said judgment and decree this appeal 
is prosecuted. 

It is first contended by appellant for a reversal of said 
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decree that the evidence wholly fails to support the allega- 
tions of said bill. The only evidence in the record with refer- 
ence to the furnishing of said materials was testified to by 
Ben Perrine, the manager of appellee lumber company. This 
witness testified that the materials mentioned in the exhibit 
to complainant’s bill aggregating the amount of $69.75, after 
allowing the credits thereon were furnished by appellee to 
appellant. This witness also testified that he had no conver- 
sation or agreement in reference thereto, with appellant; 
that he did not know whether the lumber and materials al- 
leged to have been furnished were delivered on the premises 
of appellant where his building was being constructed or as 
to whether said materials went into said building. He testi- 
fied in reference thereto, “I did not know when these items 
were sold that the were just on the job. J.C. Robinson, fore- 
man on said building, was the one who came to see about them. 
I do not know where this particular stuff went and I cannot 
state as to what job the stuff went. 

I never saw Mr. Loss with reference to selling this stuff 
(the stuff mentioned in the exhibit). The original was cred- 
ited to Duffner & Stecher, contractors, Louis Loss owner. * * * 
I do not know whether it went to this particular piece of prop- 
“erty or not. It was just an open account.” 

While said witness testified that Robinson was appellant’s 
foreman, he does not state that Robinson purchased the goods 
in question. In fact there is no evidence in the record to the 
effect that the goods for which a lien is sought were purchased 
by anyone on behalf of appellant. Mark Ferges, the Manager 
of the East Side Lumber Company testified on behalf of ap- 
pellee that appellant had made arrangement with his com- 
pany to furnish the necessary materials for his building, and 
that when they did not have the materials needed they some- 
times procured the same from the Johnson City Lumber 
Company, and sometimes from appellee company, but when- 
ever they did so procure lumber or materials they paid for 
the same. 

The evidence on part of appellant is to the effect that he 
never purchased any materials from appellee company and 
that he never authorized anyone else to purchase said mater- 
ials for him, and that none of the materials in question were 
ever delivered to, or went into the building which he was con- 
structing. Appellant further testified that he had made ar- 
rangements with the East Side Lumber Company to furnish 
all the materials that he might need on said building. He stat- 
ed that Robinson was his foreman, but that he was never au- 
thorized or directed to purchase any materials from appellee 
company. 

We therefore hold that appellee has failed to prove the 
allegations of his bill. Mechanic’s liens were not recognized 
at common law and exist only by virtue of statutes, creating 
them and providing a method for their enforcement. Such 
statutes must be strictly construed with reference to all re- 
quirements upon which the right to a lien depends. Turnes v. 
Brenckle, 249 Ill. 394; Cronin v. Tatage, 281 Ill. 336; Essen- 
darth v. Gebhardt, 222 Ill. 113. 

The foundation of the right to a mechanic’s lien, is a 
valid contract with the owner of the lot or tract of land to be 
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improved, or with his duly authorized agent, for the construc- 
tion of an improvement thereon and the furnishing of mater- 
ials and labor pursuant to the provisions of such contract. The 
lien is not created by the contract of the parties, but is created 
by statute. Still a contract, express or implied, is essential to 
the creation of any valid lien under the statute. Rittenhouse 
v. Warren, 264 III. 619-624; Walsh v. Murphy, 167 Ill. 228. 

The law further is that the lumber or materials furnished 
must be for some particular piece of property. It cannot be 
on an open account if a Mechanic’s Lien is to be given to en- 
force payment for the same. 

Hill, et al. v. Bishop, et al. 25 Ill. 349; Croskey et al. v. Co- 
rey, et al. 48 Ill. 442; Dymond, Admr. ete. v. Bruhns, et al. 101 
Ill. App. 425-481. 

The evidence on the part of appellee in this case discloses 
that this lumber and material were furnished on an open ac- 
count and no sufficient proof was made that the same was 
used in the building in question. 

In Hill v. Bishop, 25 Ill. Supra, the Court at page 350 says, 
“This petition is manifestly insufficient. It shows that the lum- 
ber was furnished upon an open general account, and without 
reference to its being put into any particular building, or even 
that it should be used in any building. It would have been no 
violation of the agreement to purchase it, if the material 
bought had been used in making furniture or any other per- 
sonal property. Under our statute, no lien could be created 
upon any premises by such a purchase of lumber.” 

In view of the foregoing authorities, we are of the opin- 
ion and so hold that the evidence in the record wholly fails to 
sustain the allegations of appellee’s bill, and that the Court 
erred in not dismissing said bill for want of equity. For the 
reasons above set forth the judgment and decree of the trial 
Court will be reversed and the cause will be remanded with 
direction to dismiss said bill for want of equity. 

Reversed and Remanded with Directions. 

Not to be reported. 
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On July 11th, 1921, Appellant issued a policy of insurance 
for the term of one year on an automobile owned by appellee 
described in the application as an Overland touring car, Model 
year 1919. On October 8th, following, said car was destroyed 
by fire. Suit was instituted in the Circuit Court of Hardin 
County by appellee against appellant on said policy of insur- 
ance. 

To recover for the loss of said car, a jury was waived and 
a trial was had before the Court resulting in a finding and 
judgment in favor of appellee for the sum of $400.00. 

To reverse said judgment this appeal is prosecuted. While 
other assignments of error were made on the record the only 
grounds relied on by appellant as stated in its written brief 
and argument is “that the statement as to the age of the car 
was a warranty and that it was material and that it made 
the policy absolutely void; and second, if appellee was entitled 
to a recovery the judgment was excessive. 

Counsel for appellant contends that the statement in the 
application as to the car being a 1919 model was a warranty, 
material to the risk and that the evidence in the record shows 
that said statement was not correct, and that the car was a 
1916 model. In support of this proposition counsel cite several 
authorities laying down the legal proposition that statements 
of this character where made warranties by the policies will 
void the same if untrue. Appellee does not contend but the 
law as stated by appellant is correct, but insists that on the 
record in this case appellant is not in a position to rely on the 
same for the reason that appelle stated to the agent at the 
time the application was being written that he did not know 
the age of the car. Appellee testified that he stated to said 
agent that he purchased said car from Mr. Ashford; that 
said agent then suggested that they go to Mr. Ashford and 
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find out in reference to the model of the car, that they went 
to Mr. Ashford and that he told said agent in appellant’s pres- 
ence that the car was a 1919 model; and that the agent of his 
own motion filled out the application stating therein that the 
car was a 1919 model. 

We have examined the record in connection with the 
question here raised and find that the evidence fully supports 
the contention of appellee in that regard. This being the state 
of the record under the law as laid down by the Supreme 
Courts in this State, the appellant cannot avoid liability on the 
ground that the policy in question was rendered void on ac- 
count of the fact that the application did not correctly state 
the age of the car insured. 

In Scott vs. Bankers Auto Insurance Association, 224 App. 
this Court at page 510 says, “If the testimony of appellee to 
the effect that the agent of appellant examined the automo- 
bile in question before the application was taken and that on 
his examination thereof he filled in the answer with reference 
to the model of the car be taken as true, then the notice to the 
agent would be notice to the company and the company would 
be bound thereby.” 

We theefore hold that the policy in question was not ren- 
dered null and void by reason of said statement in said appli- 
cation with reference to the age of said car. 

On the proposition made by counsel for appellant that 
the verdict in this case is excessive, an examination of the 
record will disclose that several witnesses who testified on be- 
half of appellee and who were familiar with said car and had 
more or less experience with reference to the value of second 
hand automobiles in that community, placed the value of the 
car in question at from $400.00 to $500.00. The witnesses on 
the part of appellant with the exception of one were persons 
who had never seen said car and were undertaking to fix its 
value simply from its age without reference to whether it had 
had much use or not. These witnesses fixed its value at from 
$50.00 to $150.00. It was therefore a question for the jury on 
the evidence as to the value of said car, and unless we are 
able to say that the verdict of the jury is so excessive that it 
must have been the result of prejudice or passion, we would 
not be warranted in reversing the judgment on account of the 
size of the verdict. 

It might be further observed with reference to the value 
of this car that the agent who took the application and issued 
said policy examined the car at the time the application was 
signed and issued a policy therecn and insured the same for 
the sum of $400.00. This policy was issued in the July preced- 
ing the October in which the car was burned. 

The jury would therefore have a right to take this cir- 
cumstance into consideration with the other evidence in the 
case in arriving at the amount of their verdict. Finding no 
reversible error in the record, the judgment of the trial court 
will be affirmed. 

Affirmed. 

Not to be reported. 
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On July 11th, 1921, Appellant issued a policy of insurance 
for the term of one year on an automobile owned by appellee 
described in the application as an Overland touring car, Model 
year 1919. On October 8th, following, said car was destroyed 
by fire. Suit was instituted in the Circuit Court of Hardin 
County by appellee against appellant on said policy of insur- 
ance. 

To recover for the loss of said car, a jury was waived and 
a trial was had before the Court resulting in a finding and 
judgment in favor of appellee for the sum of $400.00. 

To reverse said judgment this appeal is prosecuted. While 
other assignments of error were made on the record the only 
grounds relied on by appellant as stated in its written brief 
and argument is “that the statement.as to the age of the car 
was a warranty and that it was material and that it made 
the policy absolutely void; and second, if appellee was entitled 
to a recovery the judgment was excessive. 

Counsel for appellant contends that the statement in the 
application as to the car being a 1919 model was a warranty, 
material to the risk and that the evidence in the record shows 
that said statement was not correct, and that the car was a 
1916 model. In support of this proposition counsel cite several 
authorities laying down the legal proposition that statements 
of this character where made warranties by the policies will 
void the same if untrue. Appellee does not contend but the 
law as stated by appellant is correct, but insists that on the 
record in this case appellant is not in a position to rely on the 
same for the reason that appelle stated to the agent at the 
time the application was being written that he did not know 
the age of the car. Appellee testified that he stated to said 
agent that he purchased said car from Mr. Ashford; that 
said agent then suggested that they go to Mr. Ashford and 








find out in reference to the model of the car, that they went 
to Mr. Ashford and that he told said agent in appellant’s pres- 
ence that the car was a 1919 model; and that the agent of his 
own motion filled out the application stating therein that the 
car was a 1919 model. 

We have examined the record in connection with the 
question here raised and find that the evidence fully supports 
the contention of appellee in that regard. This being the state 
of the record under the law as laid down by the Supreme 
Courts in this State, the appellant cannot avoid liability on the 
ground that the policy in question was rendered void on ac- 
count of the fact that the application did not correctly state 
the age of the car insured. 

In Scott vs. Bankers Auto Insurance Association, 224 App. 
this Court at page 510 says, “Tf the testimony of appellee to 
the effect that the agent of appellant examined the automo- 
bile in question before the application was taken and that on 
his examination thereof he filled in the answer with reference 
to the model of the car be taken as true, then the notice to the 
agent would be notice to the company and the company would 
be bound thereby.” 

We theefore hold that the policy in question was not ren- 
dered null and void by reason of said statement in said appli- 
cation with reference to the age of said car. 

On the proposition made by counsel for appellant that 
the verdict in this case is excessive, an examination of the 
record will disclose that several witnesses who testified on be- 
half of appellee and who were familiar with said car and had 
more or less experience with reference to the value of second 
hand automobiles in that community, placed the value of the 
ear in question at from $400.00 to $500.00. The witnesses on 
the part of appellant with the exception of one were persons 
who had never seen said car and were undertaking to fix its 
value simply from its age without reference to whether it had 
had much use or not. These witnesses fixed its value at from 
$50.00 to $150.00. It was therefore a question for the jury on 
the evidence as to the value of said car, and unless we are 
able to say that the verdict of the jury is so excessive that it 
must have been the result of prejudice or passion, we would 
not be warranted in reversing the judgment on account of the 
size of the verdict. 

It might be further observed with reference to the value 
of this car that the agent who took the application and issued 
said policy examined the car at the time the application was 
signed and issued a policy thereon and insured the same for 
the sum of $400.00. This policy was issued in the July preced- 
ing the October in which the car was burned. 

The jury would therefore have a right to take this cir- 
cumstance into consideration with the other evidence in the 
ease in arriving at the amount of their verdict. Finding no 
reversible error in the record, the judgment of the trial court 
will be affirmed. 

Affirmed. 

Not to be reported. 
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Appellee sued to recover the purchase price of a quantity 
of sugar at seventeen and one-half cents per pound, with in- 
terest from Oct. 14; 1919, the date of sale. Appellant pleaded 
the general issue and also three special pleas in which he 
averred that the sugar was sold at an unjust and unreason- 
able price in violation of the Lever Act, ete. 

A demurrer was interposed to the special pleas and sus- 
tained on the ground that the Lever Act is unconstitutional 
and void. Appellant strenuously insists that the court erred 
in so holding and that we should declare it a valid law. We 
are without jurisdiction to determine the validity of a statute, 
even a statute of another state. Drtina vs. Charles Tea Co., 
281 Ill. 259. By his appeal to this court and the assignment of 
errors which we may lawfully consider, appellant must be 
held to have waived or abandoned the question as to the va- 
lidity of the statute as that question can only be presented 
to the Supreme Court and on a direct appeal. Drtina vs. 
Charles Tea Co. Supra. It is our duty to hear and determine 
such errors as are within our jurisdiction and we are without 
authority to transfer the case to the Supreme Court. Ed- 
wardsville vs. Central Tel. Co. 302 III. 362. 

Appellant testified that upon learning that appellee could 
sell him about 300 bags of sugar he inquired as to the price he 
would be expected to pay and that when informed it would 
be seventeen and one-half cents per pound, he replied: “My 
goodness, Albert, I can’t sell sugar for that price; I can’t agree 
to pay seventeen and a half, I can’t sell it, but I want the sugar 
awfully bad. Well, go ahead and send it over, it’s all right.” 
In view of this testimony we are at a loss to understand how 
how he ean seriously contend that he did not agree to pay the 
price demanded. It is true he was dissatisfied, but there is 
no escape from the conclusion that he accepted the offer and 
placed his order for the sugar. Even a “grumbling assent” 






is sufficient evidence to establish a contract. Johnson vs. 
Federal Union Surety Co., 153 N. W. (Mich.) 788. 

The record discloses that appellant was promptly furn- 
ished with an invoice of the sugar in which he was charged 
seventeen and one-half cents per pound and that he retained 
and used the sugar. If no agreement had been made as to 
the price, as he contends, it was then his duty to refuse to ac- 
cept the sugar unless he was willing to pay the price demand- 
ed, 23 R. C. L. 1278. In Estey Organ Co. vs. Lehman, 111 N. 
W. (Wis.) 1097 the court said: “The defandants having re- 
ceived and retained the property with knowledge of the price 
plaintiff expected to receive, and without any agreement ex- 
press or implied for a different price, they cannot escape pay- 
ment of the price stated in the invoice. Orme vs. Cooper, 27 
N. E. 655; 1 Ind. App. 449; Neidig vs. Cole & Pillsbury, 15 N. 
W. 18; 13 Neb. 39; Wellauer vs. Fellows, 48 Wis. 105; 4 N. W. 
114.” 

Three days after appellant contracted for the sugar and 
after it was in his possesion he wrote appellee that “After due 
consideration, I have come to the conclusion that I can not 
possibly pay you the price that you charged me for sugar, 
ete.” The court did not err in refusing to allow that letter 
to go to the jury. The evidence clearly shows that the sugar 
was purchased at a stipulated price. That being true the 
court properly refused to allow appellant to offer proof as to 
the market value, nor was it material or proper to show what 
the sugar cost appellee. 

All the material facts in this case were admitted by ap- 
pellant and the court would have been fully justified in di- 
recting a verdict in favor of appellee. The verdict is right 
under the law and the evidence and for that reason we deem 
it unnecessary to consider the alleged errors in the giving and 
refusing of instructions. The judgment is affirmed. 

Affirmed. 

Not to be reported. 
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Appellant. 


Opinion by BARRY, J. 


Appellee sued to recover the purchase price of a quantity 
of sugar at seventeen and one-half cents per pound, with in- 
terest from Oct. 14, 1919, the date of sale. Appellant pleaded 
the general issue and also three special pleas in which he 
averred that the sugar was sold at an unjust and unreason- 
able price in violation of the Lever Act, etc. 

A demurrer was interposed to the special pleas and sus- 
tained on the ground that the Lever Act is unconstitutional 
and void. Appellant strenuously insists that the court erred 
in so holding and that we should declare it a valid law. We 
are without jurisdiction to determine the validity of a statute, 
even a statute of another state. Drtina vs. Charles Tea Co., 
281 Ill. 259. By his appeal to this court and the assignment of 
errors which we may lawfully consider, appellant must be 
held to have waived or abandoned the question as to the va- 
lidity of the statute as that question can only be presented 





to the Supreme Court and on a direct appeal. Drtina vs. 


Charles Tea Co. Supra. It is our duty to hear and determine 
such errors as are within our jurisdiction and we are without 
authority to transfer the case to the Supreme Court. Ed- 
wardsville vs. Central Tel. Co. 302 Ill. 362. 

Appellant testified that upon learning that appellee could 
sell him about 300 bags of sugar he inquired as to the price he 
would be expected to pay and that when informed it would 
be seventeen and one-half cents per pound, he replied: “My 
goodness, Albert, I can’t sell sugar for that price; I can’t agree 
to pay seventeen and a half, I can’t sell it, but I want the sugar 
awfully bad. Well, go ahead and send it over, it’s all right.” 
In view of this testimony we are at a loss to understand how 
how he ean seriously contend that he did not agree to pay the 
price demanded. It is true he was dissatisfied, but there is 
no escape from the conclusion that he accepted the offer and 
placed his order for the sugar. Even a “grumbling assent” 
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is sufficient evidence to establish a contract. Johnson vs. 
Federal Union Surety Co., 153 N. W. (Mich.) 788. 

The record discloses that appellant was promptly furn- 
ished with an invoice of the sugar in which he was charged 
seventeen and one-half cents per pound and that he retained 
and used the sugar. If no agreement had been made as to 
the price, as he contends, it was then his duty to refuse to ac- 
cept the sugar unless he was willing to pay the price demand- 
ed, 23 R. C. L. 1278. In Estey Organ Co. vs. Lehman, 111 N. 
W. (Wis.) 1097 the court said: “The defandants having re- 
ceived and retained the property with knowledge of the price 
plaintiff expected to receive, and without any agreement ex- 
press or implied for a different price, they cannot escape pay- 
ment of the price stated in the invoice. Orme vs. Cooper, 27 
N. E. 655; 1 Ind. App. 449; Neidig vs. Cole & Pillsbury, 13 N. 
W. 18; 13 Neb. 89; Wellauer vs. Fellows, 48 Wis. 105; 4 N. W. 
114.” 

Three days after appellant contracted for the sugar and 
after it was in his possesion he wrote appellee that “After due 
consideration, I have come to the conclusion that I can not 
possibly pay you the price that you charged me for sugar, 
ete.” The court did not err in refusing to allow that letter 
to go to the jury. The evidence clearly shows that the sugar 
was purchased at a stipulated price. That being true the 
court properly refused to allow appellant to offer proof as to 
the market value, nor was it material or proper to show what 
the sugar cost appellee. 

All the material facts in this case were admitted by ap- 
pellant and the court would have been fully justified in di- 
recting .a verdict in favor of appellee. The verdict is right 
under the law and the evidence and for that reason we deem 
it unnecessary to consider the alleged errors in the giving and 
refusing of instructions. The judgment is affirmed. 

Affirmed. 

Not to be reported. 
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Appellant. 


Opinion by BARRY, J. 


Upon the trial of an action of forcible entry and detainer, 
before the court without a jury, appellee recovered possession 
of certain real estate. The evidence shows, beyond question, 
that appellant had no defense upon the merits. He now asks 
a reversal upon points that were never raised before the Jus- 
tice of the Peace or the Circuit Court. He contends that the 
court was without jurisdiction because it does not appear 
from the record that a complaint was filed with the Justice 
who issued the summons. He contends that the complaint 
shown in the transcript was filed with a Justice other than the 
one who issued the summons. If such facts are disclosed by 
the record it was the duty of appellant to show them in the 
abstract. He will not be heard to complain of errors that do 
not appear in the abstract. The transcript from the Justice 
to the Circuit Court is abstracted as follows: “Transcript on 
appeal from the Justice of the Peace to the Circuit Court, ex- 
ecuted by John M. Burkhardt, a police magistrate, on the 24th 
day of August, 1922. Endorsed; Filed 25th of Aug. 1922. 
Louis A. Weihl, Circuit Clerk.” 

The said transcript from the Justice may contain suffi- 
cient recitals to show that there was a proper complaint filed 
with the Justice who issued the summons. Hawthorn vs. The 
Cartier Lumber Co., 121 App. 494. Courts will go to the rec- 
ord to find reasons for supporting a proper judgment but not 
for the purpose of reversal. 

The abstract shows that appellees signed a proper com- 
plaint in writing which was addressed to a Justice who did 
not issue the summons but there is no positive showing that 
it was filed with any Justice, nor does the law require that it 
should have been marked filed by the Justice to whom it was 
presented. Reynolds vs. Gage, 91 Ill. 125. That complaint is 
certified to this court as a part of the proceedings in this case 





and it is a fair inference that it was filed with the Justice who 
issued the summons. The statute does not require that the 
complaint shall be addressed to or that it shall contain the 
name of a Justice, but simply provides that on filing a com- 
plaint in writing with'a Justice he shall issue summons. The 
objection is without merit. Hawthorn vs. The Cartier Lum- 
ber Co. 121 App. 494; Lieferman vs. Osten, 167 Ill. 93; Gibbs 
vs. Van Derslice, 134 App. 183. 

We are also of the opinion that the premises were reas- 
onably and sufficiently described in the complaint and sum- 
mons and that the court did not err in awarding appellee pos- 
session of that part of the premises to which they were en- 
titled under the law and the evidence. If appellant desired 
a finding and judgment of not quilty as to the remainder of 
the premises and an opportionment of the costs he should 
have requested the court for such relief. The notice to term- 
inate the tenancy was in due form and served in ample time 
prior to the commencement of this suit. Finding no rever- 
sible error in the record the judgment is affirmed. 

Affirmed. 

Not to be reported. 





_ Oo WG ———— 


Term No. 18 Agenda No. 8 
IN THE 
APPELLATE COURT OF ILLINOIS 
FOURTH DISTRICT 


MARCH TERM, A. D. 1923 | oJ ii df 


BERTHA WEINEL, et al., IDOE Vd INO 
Appellees. FOURTH DISTRICT OF IL 


Appeal from 
vs. Monroe 
Circuit Court. 
BERT J. AXLEY, 
Appellant. 


Opinion by BARRY, J. 


Upon the trial of an action of forcible entry and detainer, 
before the court without a jury, appellee recovered possession 
of certain real estate. The evidence shows, beyond question, 
that appellant had no defense upon the merits. He now asks 
a reversal upon points that were never raised before the Jus- 
tice of the Peace or the Circuit Court. He contends that the 
court was without jurisdiction because it does not appear 
from the record that a complaint was filed with the Justice 
who issued the summons. He contends that the complaint 
shown in the transcript was filed with a Justice other than the 
one who issued the summons. If such facts are disclosed by 
the record it was the duty of appellant to show them in the 
abstract. He will not be heard to complain of errors that do 
not appear in the abstract. The transcript from the Justice 
to the Circuit Court is abstracted as follows: “Transcript on 
appeal from the Justice of the Peace to the Circuit Court, ex- 
ecuted by John M. Burkhardt, a police magistrate, on the 24th 
day of August, 1922. Endorsed; Filed 25th of Aug. 1922. 
Louis A. Weihl, Circuit Clerk.” 

The said transcript from the Justice may contain suffi- 
cient recitals to show that there was a proper complaint filed 
with the Justice who issued the summons. Hawthorn vs. The 
Cartier Lumber Co., 121 App. 494. Courts will go to the rec- 
ord to find reasons for supporting a proper judgment but not 
for the purpose of reversal. 

The abstract shows that appellees signed a proper com- 
plaint in writing which was addressed to a Justice who did 
not issue the summons but there is no positive showing that 
it was filed with any Justice, nor does the law require that it 
should have been marked filed by the Justice to whom it was 
presented. Reynolds vs. Gage, 91 Ill. 125. That complaint is 
certified to this court as a part of the proceedings in this case 








and it is a fair inference that it was filed with the Justice who 
issued the summons. The statute does not require that the 
complaint shall be addressed to or that it shall contain the 
name of a Justice, but simply provides that on filing a com- 
plaint in writing with a Justice he shall issue summons. The 
objection is without merit. Hawthorn vs. The Cartier Lum- 
ber Co. 121 App. 494; Lieferman vs. Osten, 167 Ill. 93; Gibbs 
vs. Van Derslice, 134 App. 183. 

We are also of the opinion that the premises were reas- 
onably and sufficiently described in the complaint and sum- 
mons and that the court did not err in awarding appellee pos- 
session of that part of the premises to which they were en- 
titled under the law and the evidence. If appellant desired 
a finding and judgment of not quilty as to the remainder of 
the premises and an opportionment of the costs he should 
have requested the court for such relief. The notice to term- 
inate the tenancy was in due form and served in ample time 
prior to the commencement of this suit. Finding no rever- 
sible error in the record the judgment is affirmed. 

Affirmed. 

Not to be reported. 
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Bessie A. Powell, Executrix ) WP Ge crue APPELLATE ‘| 
of the Last Will of Alfred Appeal from Rete ee ae 
E. Powell, deceased, 
Appellee. Circuit Court 
V5 


Randolph County, 
The Mutual Life Insurance 


Company of New York, HINO L Se 
Appellant. 


Per Curiam: 

Alfred E. Powell, deceased, obtained from the Mutual 
Life Insurance Co. of New York,a policy of insurance dated the 
27th,day of October I9I9, insuring his lifé in favor of his 
estate for the sum of $5000.00. The insured, died October 26, 1921 
and suit was brought by Bessie A. Powell, executrix of the de- 
ceased's estate, on February 21, 1922. 

The declaration contains a verbatim copy of the policy 
issued, together with the written statements made by the insured 
in his application for said policy. The polizvy contained the 
following clause: "This policy shall be incontestable after two 
years from its date of issue except for nonpayment of premiums.” 

Three special pleas were filed by appellant on March 
6, 1922. These Pleas set up the statements made by Alfred E. 
Powell, the insured, in his eeeiucatae mao said policy, and 
averred that these answers were material, false end fradulent 
and were known to be so by thee insured; that appellant on Dec.<, 
I920, discovered that a fraud had been perpetrated upon it and 
“immediately notified him by a letter delivered to him under that 


date that it had canceled said policy upon the ground of such 
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false and fratidulent statements and it tendered therewith all the 
premiums, together with interest thereon, from the date of payment 
down to the date of tender, demanding a return of the policy. 

Siad pleas further aver that the tender was refused by the insured 
and the appellant by its pleas again tendered the premiums, to- 
gether with interest thereon, to the executrix. Appellee filed a 
general and special demurrer to these pleas of the appellant upon 
the ground that the incontestability clause in the policy pre- 
cluded the appellant from making the defense therein contained 

and the court sustained the demurrer. Appellant having elected to 
stand by its pleas, judgment was entered against it for $5068.75 
whereupon appellant appealed to this court for a reversal of that 
judgment. 

The defense of the appellant as stated in its brief, 
rests upon "a repudiation, rescission and termination of the con- 
tractual relations between it and the insured within the two-year 
period and upon the ground that the action taken by it constituted 
a sufficient contest in law.to satisfy the incontestability pro- 
vision contained in the policy.” . 

The questions raised and argued on this record, in effect, 
are the same as were raised and argued in Powell, appellee vs. The 
Mutual Life Insurance Company of New York, Appellant, Term No. 14, 
decided by us at this term. For the reasons stated in the opinion 
in said cause, the judgment herein is affirmed. 

Judgment Affirmed. 


Not to be reported in full. 
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APPELLATE COURT OF ILLINOIS 


Sch fad (es 
a ee 1D 
‘SOURTH DISTRICT ee 
October Berm A. D. 192°, MAY "7 1923 
Cr — 
Q of erly \D \ OR 
j CLERK OF THE APPELLATE soueT 
Bessie A. Powell, ) FOURTH DISTRICT OF ILLiNGls 
Appellee, Apveal from 
vs. Circuit Court 
The Mutual Life Insurance } Randolph County, 
Company of New York, 
Appellant. ) Illinois, 


Per Curiam: 


Alfred E. Powell, deceased, obtained from the lhutual 
Life Insursnce Company of New York, a policy of insurance dated 
the 3th, day of April 1919, insuring his life for the sum of 
three thousand dollars, The insured died October 26, 1921, and 
suit was brought by Bessie A. Powell, the beneficiary, who was 
also the administratrix of the deceased's estate, on February eI, 
1922 

The declaration contains a verbatim copy of the policy 
issued, together with the written statements made by the insured 
in his application for said policy. The policy e¢ontained the 
following clause: "This policy shall be incontestable after two 
years from its date of issue except for non payxnent of premiums, " 

Three specisl pleas were filed by appellant on March 
6, 1922. These pleas set up the stetements made by Alfred E, 
Powell, the insured, in his application for said policy and 
averred that these answers were material, false and freudulent 
and were known to be so by the insured; that appellant on Dec. 2, 
I920, discovered that a fraud had been perpetrated u on it and 
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date that it had canceled gaid policy upon the ground of such 
false and fraudulent statements and it tendered therewith all 
the premiums, together with interest thereon, from the date 
of payment down to the date of tender, demanding a return of 
the policy, Said pleas further aver that on the same date a 
letter was written and delivered to Bessie A, Powell, the ben- 
eficiary under the policy, which letter contained the same in- 
formation; that the tender was refused both by the insured and by 
the benefici.iry and the appellant by its pleas again tendered the 
premiums, together with interest thereon, to the beneficiary, the 
administratrix. Appellee filed a general and special demurrer 
to these pleas of the appellant upon the ground that the ine 
contestability claus in the policy precluded the appellant from 
making the defense therein contained and the court sustained 
the demurrer. Appellont elected to stand by its pleas and judg- 
‘meant was entered .gainst it for two thousand eight hundred sixty 
dollars ana sixty-five cents, whereupon appellant appealed to 
this court for a —9 of that judgment. ; 

Appellant rests ats defense as stated in its brief upon 
"a repudiation, rescission and termination of the contractual 
relations, between it and the insured ein kt/twe eee period 
and upon the ground a ee taken by it constituted a 
sufficient contest in law to s2tisfy the incontestability privision 
contained in the policy." | 

The questions raised and aggued on this record, in effect, 
&@re the same as were raised and argued in Powell, appellee V. The 
Mutual Life Insurance Co. of New York, appellant, Term No.14, 
decided by us at this term, For the reasons stated in the opinion 
in said cause, the judgment herein is aifirmed. 

Judgment Affirmed. 


Not to be reported in full. 
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in ‘The 
Appellate Court of Illinois, = 


Fourth District, 











October Term, A.D.1922. » ee a i 
; f See ; 
Le Roy D).Powell,Appellee. ) 7 LEAK 
vs ff 4 A 
“Appeal from Cirenit court 
The Vutual Life Insurance —* 
* of 
Company of New York, a 
— | Randolph County. 
Appé lant. 
Be 2T O22 Dawe ww i 
Per Curiam: ne — 


Alfrod B. PoweII, deceased, obteincd from the | utual 
Life Insurance ’om any of New York,a polioy of insuranec,dates 
the 13th day of Vay,1919,insuring his life for the sum of 3000. 00. 
The insured died October 26th.1921,and suit was brought by Le Roy 


D.Powell,the benificiary,on February 218t.1922. 





he declarstion contnins a verbatim copy of the poliey | 
issued,togcther with the written statementa made by the ingured 
in his application for said policy. The policy contained the 


following clause:"This policy shall be incontestable after two 


yeors from its date of issue except for nonpaynent of premiuns." J 
Three special plens were file: by appell nt on bren 

6, 1922. These Pleas set up the statement made by Alfred ™. ‘owell, ' 

line insured, in his application for @gaid policy and avorred that these 


answers were material, false and fraudulent an were known to be so by 






the insured; that ap ellant on vvanver and, 1920, diseovered that a 
fraud had been perpetrated upon it and immediately notifie. im by a 


letter delivered to him under that date that it had eanccled said poli 


therewith all the premiums, together with interest thercon,from the dat 
‘ef payment down to the date of tender, de anding 2 return of the polioy. | 
Saia pleas further aver that on December IGth,I920 a lctter was written 
and delivered to LeRoy D. Powell, the beneficiary undcr the polisey, 
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its pleas in tendered the premiuns, tocether with inte 


thereon, * the beneficiary. Appe\ Lee filed general ang Bp ~*. 


= votin d by the insured ond by the bencficiary and the 


devurrer Bitaese pleas uF the appetiant upon the round that the 
incontestatility clause in the policy precluded the appellant crea 






a) 

7] 

in "he defense therein contained and the court sustained the 
0% Appellant clectad to gstend by its vleas ond judgment wes 


nturod against it for $2861.05, whereuson apypellant  »pealed to 


es / 


a 


nis court for a reversal of the judgment. 
Apvéellant rests its defense as st ted in its clef upon 


Me repud.— .tion, rescission nnd termination of the contractual 
relations petwoen i% and the insured within the twooyenr portod a 


\ and upon the ground that the oetion t ken by it constituted a — 
sufficient contest in 1 w to sstisfy the ineontestability pro. 
vision contnined in the policy.” 

The cuestions roised and -rgued on this record, in 
effect, re the sae as were raised and argued in Powell, appellee — 
v. The Mutual Life Insurance ‘Company of New York, Appellant, 

Term No. 14, Agenda No. 7, decided vy us at this tern. For the 
reasons stated in the opinion in said cause, the judgment herein 
is affirmed. 

. Judemont Affirmed. 
Not to be revorted in full. 
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